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ERRATA. 

Page  518,  in  21st  line,  for  "exclude"  read  "  include." 
„     675,  in  marginal  note,  for  "  Tth  eection  "  read  "  27th  eection." 


CASES   IN   CHANCERY, 


BEFORE   THE 


VICE-  CHAN  CELL  OR 


SIR  R.  T.  KINDERSLEY.  ^     1859. 

Dec.  4, 6  &  23. 


'  ■     ,  Specific  Per' 

formance, 

DOWSON  t;.  SOLOMON.  S^SL^ 

On  the  8th  of  June,   1858^  the   unexpired  term  of  Leasehold  pro- 
thirty-three  years  in  a  house  and  premises  at  Champion  V^^^  ^.**  *^*^ 
y_.  ,  '*^        by  auction  on 

Hill,  Surrey,  held  under  a  lease  from  the  master,  war-  the  8th  of 

denSy&c.orjDtt/trtcACollege,  was  sold  by  auction  subject  June,  1858, 
to  certain  particulars  and  conditions  of  sale,  and  the  f^^  completion 
Defendant  Leon  Solomon,  having  been  declared   the  on  the  20th  of 
purchaser  at  such  sale,  signed   the  memorandum  of  iS  ^  V^j^^^'"?- 
agreement  for  the  purchase,  and  paid  the  deposit  on  the  accepted  by  the 

purchase-money.  purchaser  on 

^  ^  the  16th  of  July, 

but  owing  to 
By  the  conditions  subject  to  which  the  property  was  disputes  as  to 

sold,  it  was  provided  that  the  purchaser  should  pay  to  fixture"^  th  *  *^ 

meeting  for 
completion  did  not  take  place  till  the  26th  of  August.  The  purchaser  then 
discovered  that  the  vendors  had  renewed  the  insurance,  which  expired  on  the 
24th  of  June,  for  one  month  only,  so  that  the  property  became  uninsured  on 
the  24th  of  July,  and  thereupon  became  forfeited  to  the  lessors.  On  the  7th 
of  September,  the  purchaser  absolutely  repudiated  the  contract.  The  vendors 
subsequently  renewed  the  insurance,  and  obtained  a  waiver  of  the  forfeiture 
from  the  lessors,  and  the  purchaser  refusing  to  complete,  they  61ed  a  bill  for 
specific  performance. 

Heldt  that  although  the  vendors  were  not  bound  to  renew  the  insurance, 
yet  having  done  so  in  so  unusual  a  manner,  the  Court  would  not  decree 
specific  performance,  and  the  bill  was  dismissed,  but  without  costs. 
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1859. 


DowsoN 

V. 

Solomon. 


the  vendors  the  remainder  of  his  purchase-money  and 
complete  the  purchase  on  the  20th  of  July,  1858|  and 
should  be  let  into  possession  from  that  day,  and  that  up 
to  that  time  all  outgoings  should  be  cleared  by  the 
vendors,  but  that  if  the  purchase  should  not  be  com- 
pleted on  the  day  fixed  for  completion  the  purchaser 
should  pay  5/.  per  cent,  on  his  purchase-money  until 
the  same  should  be  paid,  and  should  not  be  entitled  to 
compensation  on  account  of  such  delay.  It  was  also 
provided  by  the  conditions  that  the  title  of  the  lessors 
should  not  be  inquired  into,  and  that  *'  the  receipt  for 
the  last  periodical  payment  of  rent  reserved  by  the  lease 
shall  be  taken  as  satisfactory  evidence  of  the  perform- 
ance of  all  the  covenants  therein  contained  on  the  part 
of  the  lessee  or  his  assignee  or  assignees  up  to  the  com- 
pletion of  the  purchase/'  and  that  *'  as  the  lease  may 
be  seen  before  the  sale  the  purchaser  will  be  considered 
to  have  notice  of  the  covenants."  It  was  further  pro- 
vided that  the  purchaser  should  deliver  his  objections 
and  requisitions  on  the  title  within  ten  days  next  after  the 
delivery  of  the  abstract,  and  that  subject  to  any  objec- 
tions and  requisitions  thereon  then  made  the  title  should 
be  deemed  to  have  been  accepted,  and  that  in  that 
respect  time  should  be  of  the  essence  of  the  contract. 
Tenants'  fixtures,  garden  utensils,  &c.,  &c.,  according  to 
an  inventory  to  be  produced  at  the  sale  were  to  be  taken 
at  a  valuation  in  the  usual  way.  It  was  also  stated  in 
the  particulars  of  sale  that  the  lease  from  Dulwich 
College,  under  which  the  property  was  held,  might  be 
seen  at  the  oflSce  of  the  vendors'  solicitors. 


The  abstract  of  title  was  delivered,  and  the  purchaser 
sent  in  his  objections  and  requisitions  on  the  title  within 
the  times  fixed  by  the  conditions  of  sale,  and  the  objec- 
tions and  requisitions  having  been  answered,  the  pur- 
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chaser  ultimately  accepted  the  title  some  time  before  the 
14th  of  July,  1858.  On  the  23rd  of  July  following  the 
draft  conveyance  of  the  premises  was  forwarded  by  the 
purchaser's  solicitors  to  the  vendors,  and  was  returned 
approved  of  by  them  on  the  27th  of  July,  and  on  the  3rd 
of  August  the  engrossment  was  finally  forwarded  to  the 
vendors'  solicitors. 


1859. 


DOWSON 
V, 

Solomon. 


Owing  to  delays  which  had  occurred  in  ascertaining 
the  value  of  the  fixtures,  Sec,,  the  purchase  was  not  com- 
pleted on  the  ^Oth  of  July,  the  day  fixed  for  completion, 
but  a  meeting  was  appointed  for  the  26th  of  August  to 
complete  the  purchase. 

Among  the  covenants  contained  in  the  lease  of  the 
premises  from  Dulwich  College  was  a  covenant,  on  the 
part  of  the  lessee,  to  keep  the  premises  insured  against 
fire,  and  the  lease  contained  the  usual  clause,  that  in 
the  event  of  the  non-performance  of  any  of  the  cove- 
nants the  landlord  might  re-enter  and  avoid  the  lease. 


The  vendors  were  trustees  for  sale  under  a  will ;  and 
in  the  month  of  June,  Mr.  Dawson,  one  of  the  trustees, 
and  who  it  appeared  acted  for  himself  and  his  co-trustees 
in  the  matter,  went  to  the  office  of  the  insurance  com- 
pany where  the  premises  had  been  insured  to  pay  the 
premium  on  the  policy,  and  finding  that  it  would  expire 
on  the  24th  of  June,  and  expecting  that  the  purchase 
would  have  been  completed  on  the  20th  of  the  following 
July,  the  day  fixed  for  completion,  he  renewed  the 
policy  for  one  month  only,  which  month  would  expire 
on  the  24th  of  July.  Mr.  Dawson  did  not  give  the 
purchaser,  or  even  his  own  co-trustees,  notice  that  he 
had  renewed  the  policy  for  only  one  month,  and  on  the 
24th  of  July,  1858,  the  policy  expired. 

b2 
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When  the  parties  met  for  completion  on  the  26th  of 
August,  1858,  the  purchaser  applied  for  the  receipt  for 
the  last  premium  on  the  policy  of  insurance,  and  on 
ascertaining  that  the  policy  had  dropped,  he  refused  to 
complete  on  the  ground  that  the  lease  from  Dulwich 
College  was  forfeited  by  reason  of  the  breach  of  cove- 
nant, but  the  purchaser  subsequently  oiFered  to  complete 
if  the  vendors  would  obtain  from  Dulwich  College  a 
waiver  of  the  forfeiture.  This,  however,  the  vendors 
refused  to  do. 


The  vendors'  solicitors  then  offered  that  either  the 
vendors  or  the  purchaser  should  insure  the  premises 
without  prejudice  to  any  questions  between  them ;  but 
the  purchaser  refused  to  take  either  course,  and  on  the 
7th  of  September  following,  the  purchaser  gave  the 
vendors  notice  that  his  contract  for  purchase  was  at  an 
end,  and  demanded  the  return  of  his  deposit-money. 

The  vendors  subsequently  effected  a  new  insurance 
of  the  premises,  and  applied  for  and  obtained  from 
Dulwich  College  a  waiver  of  the  forfeiture  for  the  breach 
of  covenant,  and  on  the  1st  of  November,  1858,  called 
upon  the  purchaser  to  complete.  The  purchaser,  how- 
ever, adhered  to  his  notice  of  the  7th  of  September  to 
avoid  his  contract,  and  brought  his  action  to  recover 
his  deposit-money. 


The  vendors  thereupon  filed  their  bill  for  the  specific 
performance  by  the  purchaser  of  his  contract  of  the  8lh 
of  June,  1858;  and  for  an  injunction  to  restrain  the 
proceedings  at  law  which  had  been  instituted  by  him  to 
recover  his  deposit-money.  On  the  2nd  of  December, 
1858,  an  injunction  was  granted  restraining  the  Defend- 
ant from  proceeding  with  his  action  on  an  undertaking 
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by  the  PlainiifTs  to  abide  by  such  order,  with  respect 
to  that  money,  as  the  Court  might  direct. 

The  cause  now  came  on  to  be  heard. 

It  appeared  that  after  the  title  had  been  accepted  the 
purchaser  desired  to  have  possession  of  the  garden,  and 
an  agreement  was  entered  into  between  the  purchaser 
and  the  vendors  that  he  should  have  possession  of  the 
garden,  and  have  his  gardener  in ;  but  it  was  agreed 
that  while  the  matter  remained  uncompleted  the  gar- 
dener should  be  considered  the  servant  of  the  vendors. 
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A  considerable  amount  of  evidence  was  adduced  on 
both  sides  with  regard  to  certain  acts  of  ownership, 
alleged  to  have  been  exercised  over  the  property  by  the 
purchaser,  and  also  as  to  whom  the  delay  in  completing 
the  purchase  was  to  be  attributed  to. 

Mr.  Baily  and  Mr.  Forster  for  the  PlaintifTs. 

The  purchaser  accepted  the  title  on  the  30th  of  June, 
and  he  cannot  now  refuse  to  complete.  The  conditions 
of  sale  provided  that  all  outgoings  up  to  the  20th  of 
July  were  to  be  borne  by  the  vendors,  and  that  was 
notice  to  the  purchaser  that  after  that  date  he  would 
have  to  make  all  payments  in  respect  of  the  property. 
Moreover,  the  conditions  stated  that  the  lease  of  the 
property  might  be  seen  by  the  purchaser  prior  to  the 
sale,  and  that  the  purchaser  would  be  taken  to  have 
notice  of  the  covenants  contained  in  the  lease.  The 
purchaser,  therefore,  must  be  held  to  have  had  notice 
of  the  covenant  to  insure.  From  the  day  fixed  for  the 
completion  the  property  was  at  the  purchaser's  risk, 
though  the  purchase  happened  not  to  be  completed  on 
that  day;  Paine  v.  Meller(a), 

(a)  6  Ves.  349. 
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The  purchaser  has  had  possession  of  the  premises, 
and  exercised  acts  of  ownership,  and  he  cannot  now 
repudiate  his  contract;  Gregory  v.  Miff  hell  (a). 

The  condition  of  sale,  providing  that  the  receipt 
for  the  last  payment  of  rent  shall  be  taken  to  be 
satisfactory  evidence  of  the  performance  of  all  the 
covenants,  precludes  the  purchaser  from  raising  any 
objection  on  the  ground  of  the  dropping  of  the  policy 
of  insurance. 


Sir  Hugh  Cairns,  Mr.  Bazalffette,  and  Mr.  Charles 
Hall  for  the  Defendant. 

The  acceptance  of  title  operates  as  a  waiver  of  those 
defects  only  which  appear  on  the  abstract,  and  if  a 
purchaser  can  show  defects  in  the  title  aliunde,  the 
Court  will  not  compel  specific  performance  of  his  con- 
tract. In  the  present  case  the  defect  in  the  title  occa- 
sioned by  the  dropping  of  the  insurance  did  not  exist 
at  the  time  when  the  Defendant  accepted  the  title. 

From  the  date  of  the  contract  the  vendors  become 
trustees  sub  modo  for  the  purchaser;  and  it  is  only 
when  they  deliver  up  possession  of  the  property  that 
they  divest  themselves  of  the  trust.  They  are  not  dry 
trustees  merely,  but  are  charged  with  the  duty  of 
keeping  up  the  title  to  and  preserving  the  trust  property 
so  far  as  the  nature  of  the  property  will  permit. 

With  regard  to  the  time  fixed  for  completion.  When 
a  time  is  fixed  for  completion,  the  question  arises 
whether  time  is  to  be  deemed  as  of  the  essence  of  the 


(a)  18  Ves.  328. 
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contract.  If  it  is  neither  expressly  declared  nor  to  be 
inferred  from  the  conditions  that  the  time  fixed  for 
completion  is  of  the  essence  of  the  contract,  and  that 
time  is  allowed  to  pass  over  without  any  stipulations 
respecting  the  delay,  such  delay  amounts  to  a  waiver  of 
the  condition  as  to  the  time  for  completion,  and  the 
contract  is  treated  in  equity  as  if  such  condition  had 
never  existed ;  and  in  such  a  case  the  time  fixed  for 
completion  cannot  be  appealed  to  as  in  any  way  affect- 
ing the  rights  of  the  parties,  except  so  far  as  relates  to 
any  question  of  interest. . 

The  vendors  might  have  given  the  purchaser  notice 
that  they  intended  to  adhere  to  the  time  fixed  for  com- 
pletion, or,  in  letting  that  time  pass  over,  might  have 
made  stipulations  throwing  the  risk  of  the  property  on 
him;  but  not  having  done  so,  the  property  remains  at 
their  risk. 

The  purchaser  never  had  possession  of  the  property, 
and  therefore  was  not  in  a  position  to  insure;  at  all 
events  the  vendors  have  done  so  unusual  an  act  in 
insuring  the  property  for  one  month  only,  that  the 
Court  will  not  decree  specific  performance. 

They  cited  Warren  v.  Richardson  (a);  Const  v. 
Barr(b);  Attorney^ General  v.  SitwelUc);  M^CvU 
lock  V.  Chregoryid)]  Svgd.  Vend.  ^  Pur.{e) ;  Wall  v. 
Bright  (/);  Sherwiny.Shakspear(ff);  Seton\.Slade(h); 
Price  -9.  Macaulay  {i)  ;  Lewin  on  Trustees  (h) ;  Wilson 
V.  Chapham  (/) ;  Acland  v.  Gaisford{m). 
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(a)  1  Younge,  1. 
b)  2  Mer.  57. 
?)  1  Y.  &  Coll.  Ex.  559. 

[d)  1  K.  &  J.  287. 

[e)  Page  249. 

(/)  1  Ja.  &  W.  500. 


(^)5DeG.,M.&G.517. 

(/O  7  Ves.  265. 

(t)  2  De  G.,  M.  &  G.  339. 

k)  Page  174  (3rd  edit.) 
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Mr.  Baily  in  reply. 

The  Vice-Chancellob. 

This  is  a  suit  by  veDdors  for  specific  performance  of 
a  contract  to  purchase  a  certain  leasehold  house  and 
premises.  The  Defendant,  the  purchaser,  insists  that 
by  reason  of  the  dropping  of  the  insurance  the  title 
became  defectire,  and  that  therefore  the  contract  is  at 
an  end  ;  or,  at  all  events,  that  it  is  a  case  in  which  the 
Court  will  not  under  the  circumstances  decree  specific 
performance. 

I  will  first  dispose  of  the  point  raised  by  the  Plaintiffs 
that  the  Defendant,  whatever  might  be  the  opinion  of 
the  Court  on  the  rest  of  the  case,  was  bound  to  com- 
plete the  [5urchase  because  he  had  entered  into  posses- 
sion.    It  appears  to  me  that  there  is  no  ground  for 
such   a  contention.    The  title  having  been  accepted, 
and,  there  being  no  reason  to  doubt  that  the  contract 
would  be  ultimately  completed,  the  Defendant  desired 
to  have  possession  of  the  garden ;  and  he  was  allowed 
to  put  his  gardener  in  with  a  view  to  making  certain 
improvements.     But  he   was   never  allowed   to   have 
possession  of  the  house ;  and  it  was  agreed  that  the 
gardener  whom  he  had  put  in  should,  so  long  as  the 
matter  remained  uncompleted,  be  considered  as  the 
servant  of  the  vendors.     It  appears  to  me,  therefore, 
that  there  has  been  no  such  taking  possession  under 
the  contract  as  entitles  the  Plaintiffs  to  say,  that  on  that 
ground  alone,  without  reference  to  the  other  points  in 
the  case,  there  must  be  a  decree  for  specific  performance. 

The  main  ground,  and  one  raising  a  question  of  con- 
siderable difficulty,  upon  which  I  am  unable  to  find 
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any  direct  authority  to  guide  me,  is,  what  is  the  effect 
of  the  dropping  of  the  insurance  after  (though  very 
shortly  after)  the  day  fixed  for  the  completion  of  the 
contract,  and  after  the  title  had  been  accepted  by  the 
purchaser.  The  second  condition  of  sale  fixed  the 
20th  of  July  for  the  completion  of  the  contract ;  and 
by  that  condition  all  outgoings  up  to  that  time  were  to 
be  cleared  by  the  vendors.  On  that  day,  therefore, 
according  to  the  intention  and  agreement  of  the  parties, 
the  vendors  were  to  convey  the  property  to  the  pur- 
chaser  on  receiving  the  purchase- money.  The  effect 
of  such  a  contract  is  in  my  opinion  this :  that  from  the 
date  of  the  contract  the  vendors  became  trustees  of 
the  property,  the  beneficial  interest  remaining  in  them- 
selves until  the  20th  of  July,  the  day  fixed  for  com- 
pletion; and  firom  that  day  (supposing  the  contract 
should  happen  not  to  be  then  completed),  the  legal 
estate  still  remaining  in  the  vendors,  they  were  trustees 
for  the  purchaser,  in  whom  the  beneficial  interest  then 
was  from  that  day,  and  thus  the  relation  of  trustees 
and  cestuis  que  trust  was  constituted  between  them. 
But  it  must  be  observed  that  this  relation  of  trustee  and 
cestuis  que  trust  is  not  absolute  and  complete;  it  is 
conditional  and  sub  modo.  It  is  conditional  on  the 
vendors  making  out  a  good  title,  which  they  may 
never  be  able  to  do,  and  it  is  also  conditional  on  the 
purchaser  paying  his  purchase-money,  which  he  may 
never  be  able  to  do.  The  relation  of  trustee  and  cestuis 
que  trust  is  so  far  constituted  that  the  purchaser  has 
become  in  equity  the  owner  of  the  premises.  As  Lord 
JESdon  observed  in  Paine  v.  Metier  (a),  ''  the  premises 
are  vendible  as  his"  (that  is,  as  the  purchaser's), 
'*  chargeable  as  his,  capable  of  being  encumbered  as 
his,  tb^y  may  be  devised  as  his,  they  may  be  assets, 

(a)  6  Ves.  352. 


1859. 


DOWSON 
V. 

Solomon. 


10 


CASES    IN    CHANCERY. 


1859. 


DowsoN 

0. 

Solomon. 


&c.y  they  would  descend  to  his  heirs."  On  the  other 
faand»  if  the  vendor  were  absolutely  and  to  all  intents 
and  purposes  a  mere  trustee  of  the  property,  it  would 
not  pass  by  a  general  devise  in  his  will  of  all  his  estates 
in  trust  to  sell ;  and  yet  it  was  decided  by  Sir  Thomcts 
Plumer  in  Wall  v.  Bright  {a)^  that  the  property  so 
contracted  to  be  sold  would  pass  by  such  a  devise  in 
the  will  of  the  vendor,  and  for  this  reason,  that  it  is 
still  possible  the  contract  may  never  be  completed.  It 
is  therefore  impossible  to  assume  that  the  rights  and 
obligations  of  the  vendor  and  purchaser,  while  the 
contract  remains  incomplete,  are  necessarily  the  same 
in  all  respects  as  in  the  case  of  an  ordinary  trustee  and 
cestui  que  trust.  If  the  title  has  been  accepted  by  the 
purchaser  (as  in  this  case  it  was  some  time  prior  to  the 
14th  of  July),  one  of  the  contingencies,  and  no  doubt 
the  principal  contingency,  on  which  it  would  depend 
whether  or  not  the  contract  will  be  completed,  has  been 
removed ;  but  there  still  remains  some  degree  of  un- 
certainty whether  the  contract  will  ever  be  quite  com- 
pleted ;  so  that  the  relation  of  trustee  and  cestui  que 
trust  still  is  not  absolutely  and  completely  constituted  : 
and  therefore  you  cannot  with  implicit  confidence 
reason  merely  from  the  law  which  would  prevail  as 
between  a  mere  ordinary  trustee  and  cestui  que  trust. 


Looking  then  at  these  parties  as  being  to  a  certain 
extent  trustees  and  cestuis  que  trust,  but  being  in  truth 
vendors  and  purchasers,  the  question  is  this,  bow  long 
did  it  continue  to  be  the  duty  of  the  vendors  under  these 
circumstances  to  keep  up  the  insurance,  and  to  perform 
the  other  covenants  in  the  lease  so  as  to  prevent  a  for- 
feiture ?  (I  need  not  refer  to  the  other  covenants,  it  is 
quite  sufficient  to  take  this  one,  which  is  the  covenant 

(fl)  1  Jac.  &  Wal.  500. 
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in  question ;  for  whatever  applies  to  this  covenant  would 
apply  to  any  of  the  others.)  That  up  to  the  20th  of 
July,  the  day  fixed  for  the  completion  of  the  contract, 
it  was  their  duty  to  keep  up  the  insurance,  and  not  only 
to  do  so,  but  to  do  it  at  their  own  expense,  I  have  no 
doubt;  for  by  the  express  terms  of  the  contract  the 
vendors  were  to  clear  all  outgoings  up  to  that  day.  But 
the  question  is,  was  it  their  duty  to  do  so  after  the  day 
fixed  for  the  completion  of  the  purchase  ?  And,  first, 
was  it  their  duty  to  keep  up  the  insurance  after  that  day 
at  their  own  expense  ?  Now,  to  try  this  question  let  me 
suppose  that  the  purchaser  knew  (as  he  did  know)  that  by 
the  terms  of  the  lease  the  estate  was  liable  to  forfeiture  if 
the  insurance  dropped.  He  knew  that  perfectly  well  at 
least  from  the  time  of  the  delivery  of  the  abstract;  but 
let  me  suppose  be  not  only  knew  that,  but  that  he  also 
knew  on  what  day  the  insurance  would  expire,  and  that 
he  refused  to  provide  the  money  to  pay  the  premiums 
for  renewing  the  policy,  insisting  that  the  vendors  were 
bound  to  pay  it  out  of  their  own  pockets ;  while  on  the 
other  hand  the  vendors  offered  to  renew  the  policy  if 
the  purchaser  would  supply  the  money ;  the  question 
would  be — what  ought  to  be  the  view  of  the  Court 
upon  such  a  state  of  things  ?  If  such  were  the  state  of 
circumstances,  I  should  not  hesitate  to  decide  that  ques- 
tion against  the  purchaser.  Not  only  was  the  pur- 
chaser, in  my  opinion,  so  far  the  owner,  at  least  from  the 
20th  of  July,  the  day  fixed  for  the  completion  of  the 
contract,  as  that  the  property  was  thenceforth  at  his 
risk,  but  by  the  express  terms  of  the  contract  the  vendors 
were  to  clear  all  outgoings  up  to  that  day,  which  neces- 
sarily implies  that  after  that  day  the  vendors  were  not 
to  be  held  liable  for  any  outgoings.  Therefore  upon  the 
dry  question  by  whom  the  expense  of  renewing  the  in- 
surance after  the  20th  of  July  ought  to  have  been  borne. 
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I  am  of  opinion  that  it  ought  to  have  been  borne  by  the 
purchaser.  If  so^  the  question  between  the  parties 
seems  to  resolve  itself  into  this  ;  was  it  so  far  the  duty 
of  the  vendors  to  inform  the  purchaser,  that  is  volun- 
tarily to  give  him  the  information,  of  the  day  on  which 
the  existing  policy  would  expire,  that  their  omission  to 
do  so,  followed  by  the  dropping  of  the  insurance,  entitles 
the  purchaser  to  say  that  there  is  an  end  of  the  con- 
tract? That  seems  to  me  to  be  the  point  into  which 
the  whole  question  resolves  itself  as  between  these  par- 
ties ;  and  I  think  the  question  must  be  tried  upon  the 
same  grounds  as  if  upon  the  dropping  of  the  insurance 
the  lessors  had  actually  entered  for  the  forfeiture  and 
avoided  the  lease. 


Now  I  do  not  think  that  it  can  be  laid  down  as  a 
general  proposition  that  the  omission  of  the  vendors  to 
give  that  information,  followed  by  a  forfeiture  (if  it  had 
been  so),  is  of  itself  sufficient  to  avoid  the  contract.  To 
try  that  general  question,  upon  which  I  can  find  no 
direct  authority,  let  me  divest  the  present  case  of  its 
peculiarities,  and  let  me  suppose  that  at  the  time  of  the 
contract  on  the  8th  of  June  there  had  been  an  existing 
policy  which  had  (say)  six  months  to  run,  and  that  for 
some  reason,  not  arising  from  any  difficulty  as  to  the 
vendors'  title  (which  the  purchaser  had  accepted),  the 
completion  had  been  delayed  beyond  the  expiration  of 
those  six  months.  The  purchaser  knew  just  as  well  as 
the  vendors  of  the  covenant  in  the  lease  to  keep  the 
premises  insured,  and  that  a  breach  of  that  covenant 
involved  a  forfeiture  of  the  term.  That  was  all  appa- 
rent on  the  face  of  the  abstract  which  had  been  in  his 
hands  ever  since  about  the  1 6th  of  June,  and  which 
had  been  carefully  examined  by  his  legal  advisers.  The 
purchaser  had  accepted  the  title  shown  by  that  abstract 
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at  least  as  early  as  the  14th  of  July,  and  be  knew  or 
he  must  be  taken  to  have  known  that  at  least  from 
the  20th  of  July,  the  day  fixed  for  completion,  the 
property  was  at  his  risk,  there  being  nothing  which 
could  then  prevent  the  ultimate  completion  of  the 
purchase  but  bis  own  failure  to  pay  his  purchase- 
money^  the  title  having  been  accepted.  He  knew 
further,  or  he  must  be  taken  to  have  known,  that  it  was 
for  him  to  provide  the  money  necessary  to  pay  the  pre- 
mium on  renewing  the  policy  of  insurance.  He  had 
become  in  equity  the  owner  of  the  property.  Was  it 
not  then,  to  say  the  least,  extreme  negligence  on  his 
part  to  make  no  inquiry  and  take  no  trouble  on  the 
subject  ?  Though  he  had  become  the  equitable  owner 
of  the  property  he  did  not  give  himself  the  trouble 
to  inquire  when  the  policy  would  expire.  If  he  had 
inquired  of  the  vendors  and  had  received  from  them 
no  information,  or  false  information,  as  to  the  time  at 
which  the  policy  would  expire,  then  indeed  the  case 
would  assume  a  very  different  aspect.  But  having  him- 
self forgotten  or  neglected  to  make  the  inquiry,  does  it 
lie  in  his  mouth  to  complain  that  the  vendors  forgot  or 
neglected  to  give  the  information  voluntarily  ?  I  am  not 
saying  that  in  such  case  there  would  be  no  negligence  on 
the  part  of  the  vendors ;  but  the  question  which  I  am 
at  this  time  considering  is  this,  whether  it  can  be  laid 
down  as  a  general  proposition  applicable  to  all  cases 
(applicable  for  example  to  such  a  case  as  I  have  been 
supposing),  that  the  omission  of  the  vendors  to  inform 
the  purchaser  of  the  day  on  which  the  insurance  would 
expire,  the  purchaser  making  no  inquiry  on  the  subject, 
is  of  itself  sufficient  to  avoid  the  contract.  I  am  not 
prepared  to  lay  down  such  a  general  rule.  If  the  rela- 
tion of  trustee  and  cestui  que  trust  were  so  constituted 
between  these  parties  from  and  afler  the  20th  of  July, 
as  that  all  the  reasoning  applicable  to  the  case  of  pure 
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trustee  and  cestui  que  trust  would  be  applicable  to  them, 
I  apprehend  there  can  be  no  doubt  that  it  would  have 
been  the  duty  of  the  cestui  que  trust  to  have  provided 
the  trustee  with  money  to  keep  up  the  insurance  if  he 
had  wished  it  done,  which  of  course  he  would  to  pre- 
vent a  forfeiture;  and  although  the  trustee  would  be 
much  to  blame  who  omitted  to  give  voluntarily  to  the 
cestui  que  trust  all  the  information  he  possessed  in  rela- 
tion to  the  matters,  I  cannot  say  that  the  omission  of 
the  trustee  to  give  that  information  would  be  a  reason 
why  that  trustee  should  be  liable  to  make  good  the 
value  of  the  property  to  the  cestui  que  trust.  There 
may  have  been  negligence  in  ea^h,  certainly  as  much 
negligence  in  the  purchaser  as  there  was  in  the  vendor, 
and  infinitely  more  inexcusable  and  extraordinary  negli- 
gence, considering  that  from  the  20th  of  July  at  all 
events  the  purchaser  was  the  beneficial  owner  of  the 
property,  and  one  would  have  thought  that  for  his  own 
interest  he  would  have  been  more  vigilant,  and  more 
attentive  to  a  question  of  the  greatest  importance  with 
reference  to  the  very  existence  of  the  property  which 
he  had  agreed  to  purchase. 


But  there  are  in  the  present  case  certain  special  and 
peculiar  circumstances  which  lead  me  to  the  conclusion 
that  it  is  one  of  those  cases  in  which  the  Court  ought 
not  to  decree  specific  performance.  The  vendors  knew, 
at  least,  Mr.  Dawson  (who  seems  to  have  been  the  one 
of  the  trustees  for  sale,  who  acted  for  the  others)  knew, 
that  the  policy  which  existed  at  the  date  of  the  contract 
would  expire  on  the  24th  of  June,  that  is  not  quite  a 
month  before  the  day  fixed  for  the  completion  of  the 
purchase ;  and  Mr.  Dawson,  knowing  that  it  was  the 
duty  of  the  vendors  to  renew,  went  to  the  insurance 
office  and  renewed  the  insurance ;  but  instead  of  the 
ordinary  policy  for  twelve  months,  he  renewed  by  taking 
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a  policy  for  one  month  only,  so  as  to  carry  the  insurance 
on  to  the  24th  of  July,  that  is,  only  four  days  beyond 
the  day  fixed  for  the  completion  of  the  contract,  expect- 
ing, no  doubt,  that  the  completion  would  take  place  on 
that  day,  and  probably  intending  on  that  day,  when 
they  met  to  complete,  to  give  the  information  to  the 
purchaser,  who  would  then  have  just  time  enough  to 
renew  the  insurance.     Now,  I  see  no  reason  to  suspect 
that  Mr.  Dowson  intendied  any  harm  to  the  purchaser; 
indeed  he  could  have  no  motive  for  that.     I  assume 
according  to  his  own  representation  that  he  had  com- 
pletely forgotten  the  matter,  and  unfortunately  he  not 
only  forgot  to  mention  the  matter  to  the  purchaser,  but 
he  also  forgot  to  mention  it  to  his  own  co-trustees,  or 
to  the  solicitor  for  the  vendors.    This  conduct,  however 
unintentionally  on  the  part  of  Mr.  Dowson,  in  effect 
operated  as  a  trap  into  which  the  purchaser  would  fall 
if  he  should  omit  to  exercise  due  diligence ;  and  unfor- 
tunately the  purchaser  fell  into  it.     I  do  not  mean  to 
say  that  the  vendors  were  bound  to  renew  for  a  year ; 
but  if  in  renewing  they  thought  fit  to  run  the  matter  so 
fine  as  to  cause  great  risk  to  the  purchaser,  they  must 
not  be  surprised  if  a  Court  of  Equity  refuses  to  lend 
them  its  assistance  against  the  purchaser.     Moreover, 
when  the  fact  of  the  dropping  of  the  insurance  was  dis* 
covered  on  the  26th  of  August  at  the  meeting  which  was 
held  for  the  purpose  of  completion,  the  purchaser  oflTered 
still  to  complete  the  purchase  if  the  vendors  would  pro- 
care  a  letter  or  document  from  the  lessors  to  the  effect 
that  they  would  not  take  advantage  of  the  forfeiture. 
This    proposal    was    unfortunately    declined    by    the 
vendors;  and  on  the  7th  of  September  the  purchaser 
sent  them  a  written  notice  declining  altogether  to  com- 
plete the  contract.    The  vendors  it  is  true  did  after- 
wards think  better  of  the  matter,  and  ultimately  effected 
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a  new  iDsurancey  and  procured  from  the  lessors  a  letter 
waiving  the  forfeiture.  But  the  purchaser  adhered  to 
his  notice  of  the  7th  of  September,  and  therefore  the 
waiver  was  too  late.  Under  all  the  circumstances  I  am 
of  opinion^  that  I  ought  not  to  assist  the  vendors  by 
decreeing  specific  performance;  and  therefore  the  bill 
must  be  dismissed,  but  without  costs. 


Dec.  19. 

Fund  in  Court. 

Payment  out  to 

defaulting 

Parties. 


BRANDON  V.  BRANDON. 


Although  the  XhIS  was  a  petition  seeking  the  payment  out  of 
order  payment  Court  of  726/.  1  Is.  9d.,  which  had  been  paid  to  an  ac* 
to  a  defaulting^    count  entitled,  "The  account  of  the  assignees  of  TFi/- 

share  in  the  eg-  ^^^^^  Barnard  John  Brandon,  a    bankrupt,  and   the 

tate  under  ad-    Plaintiff,''  and  the  question  was  whether  such  sum  be- 

ministnitionun-  longgj  to  the  assignees  of  the   bankrupt,  or  to  the 

til  he  has  made        ^  °  .  ^  ' 

good  his  de-     Plamtiffs  in  the  several  suits,  as  representing  and  on 

fault;  yet  the  behalf  of  the  parties  interested  in  the  estate  under  ad- 
does  not  apply  niinistration ;  and  whether  it  was  liable  in  like  manner 
as  against  bis  with  other  shares  and  interests  to  which  the  bankrupt, 
assignees        e  ^y^^  j^^j  j^^^^  ^  defaulting  receiver,  was  beneficially 

devolving  on      entitled,  to  recoup  the  estate  in  respect  of  his  defaults 

such  defaulting   as  such  receiver, 
receiver  in  his 
character  of 

next  of  kin  of  a  person  originally  entitled  to  a  share  in  the  same  estate,  not- 
withstanding that  such  share  may  have  been  paid  into  Court  with  the  assent 
of  the  personal  representative  of  the  person  so  originally  entitled  to  the  share, 
but  in  the  absence  and  without  the  assent  of  the  assignees  of  such  defaulting 
receiver. 
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The  suit  of  Brandon  v.  Brandon^  and  other  suits  in 
which  the  petition  was  entttuled,  were  instituted  for 
the  administration  of  the  estate  of  Samuel  Brandon, 
Various  interlocutory  orders  were  from  time  to  time 
made  in  these  suits,  and  William  Barnard  John  Brandon 
was  declared  entitled  to  certain  portions  of  the  freehold 
estates  as  the  testator's  heir-at-law;  and  he  also  ac- 
quired certain  other  shares  in  the  testator's  estate  by 
purchase. 


1859. 


BRjINDON 

V. 
BftANDOK. 


In  August,  1830,  William  Barnard  John  Brandon 
was  appointed  sole  receiver,  and  recognizances  were 
entered  into  by  him  and  his  sureties  in  the  usual  way. 

By  an  order  dated  the  23rd  of  April,  1839,  William 
Barnard  John  Brandon  was  removed  from  being  re- 
ceiver; and  by  a  report  made  in  pursuance  of  that 
order,  and  dated  the  8th  day  of  July,  1840,  a  sum  of 
6,277/.  \Qs.  5d.  was  found  due  from  him  as  such  receiver, 
and  jn  November,  1840,  William  Barnard  John  Bran* 
don  having  previously  (on  the  14th  of  January,  1840) 
been  declared  bankrupt,  his  sureties  were  ordered  to 
pay  a  sum  of  4,415/.  2$.  Id.  into  Court,  which  was  ac- 
cordingly done  by  them  in  April,  1841. 


Upon  the  death  of  Mary  Ann  Long^  one  of  the  par- 
ties interested  in  certain  portions  of  the  testator's  estate, 
in  January,  1838,  William  Barnard  John  Brandon  be- 
came entitled  as  one  of  her  next  of  kin  to  725/.  1  Is.  9^.; 
and  this  sum  was,  on  the  23rd  of  July,  1858,  on  the 
petition  of  (amongst  others)  the  administrator  of  Mary 
Ann  Long^  directed  to  be  paid  into  Court,  to  '*The 
account  of  the  assignees  of  William  Barnard  John 
Brandon^  a  bankrupt,  aad  the  Plaintiff,"  and  was  paid 
in  accordingly.    The  order  for  the  payment  of  this  fund 
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into  Court  to  this  account  was  made  without  the  con- 
currence or  knowledge  of  the  assignees,  who  were  not 
parties  to  the  suit,  and  were  not  served  with  the  petition 
upon  which  such  order  was  made. 


By  an  order  made  on  petition  presented  by  the  Plain- 
tiff and  other  persons,  and  on  further  directions,  in 
March,  1857,  it  was  declared  that  the  shares  and  in- 
terests in  the  testator  Samuel  Brandon^ s  estates,  to 
which  on  the  23rd  of  April,  1839,  the  Defendant  Wil- 
lam  Barnard  John  Brandon  was  entitled,  either  as  heir- 
at-law  or  by  purchase,  were  liable  and  bound  to  make 
good  to  the  other  parties  interested  in  the  testator's 
estates  the  losses  occasioned  to  the  estate  by  his  defal- 
cations as  receiver;  and  in  the  next  place  to  make  good 
to  the  sureties  the  amounts  they  had  been  ordered  to 
pay  into  Court. 

The  assignees  of  William  Barnard  John  Brandon 
now  presented  their  petition  to  have  the  money  paid  out 
to  them. 


Mr,  Greene  and  Mr.  Hardy,  for  the  Petitioners,  sub- 
mitted that  the  assignees  were  entitled  to  the  fund,  in- 
asmuch as  the  principle  laid  down  by  the  Court  on  the 
former  occasion,  and  the  equities  thereby  enforced,  had 
reference  only  to  the  estate  under  administration  in  the 
suit  which  was  the  estate  of  Samuel  Brandon,  whereas 
the  fund  the  subject  of  the  present  petition  formed  part 
of  the  estate  of  Mary  Ann  Long,  which  was  not  being 
administered  by  the  Court:  and  although  it  had  found 
its  way  into  Court,  yet  it  was  paid  in  on  a  petition  to 
which  the  assignees  were  not  parties,  and  therefore  that 
their  rights  could  not  be  in  any  way  affected  thereby. 
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Mr.  Baily  and  Mr.  Wood,  for  the  Plaintiffs.  1859. 


The  same  principle  applies  as  well  to  the  share  to  Brandon 
which  William  Barnard  John  Brandon  was  entitled  as  Brandok 
next  of  kin  of  Mary  Ann  Long,  as  to  the  shares  to 
which  he  was  entitled  in  April,  1839;  and  therefore  the 
Court  cannot  pay  them  out  to  the  assignees  of  William 
Barnard  John  Brandon,  the  personal  representative  of 
Mary  Ann  Long  not  making  any  claim  to  the  same. 

The  equity  is  a  personal  equity^  and  it  is  clear  that  if 
the  defaulting  receiver  himself  were  present  the  Court 
would  not  pay  to  him  anything  until  he  has  made  good 
his  defaults,  and  his  assignees  cannot  stand  in  any 
better  position  than  be  himself  would  have  stood. 

In  the  case  of  a  trustee  of  a  chose  in  action  for  a 
married  woman,  if  he  chooses  to  pay  to  the  husband 
he  will  be  safe  in  doing  so,  and  will  thereby  deprive  the 
married  woman  of  all  power  to  assert  any  claim,  but  if 
he  refuses  to  do  so,  or  in  the  event  of  its  being  neces- 
sary for  any  reason  to  come  to  this  Court,  the  Court  will 
not  order  the  money  to  be  paid  to  the  husband,  except 
upon  the  equitable  terms  of  his  making  a  settlement. 
So  in  the  present  case  the  fund  having  come  into 
Court,  no  matter  how,  the  Court  will  not  part  with  it 
without  seeing  that  equity  is  done  between  the  parties. 

Mr.  Glasse  and  Mr.  Cracknall,  for  the  Sureties  in  the 
same  interest  with  the  Plaintiffs. 

Mr.  Greene  was  not  called  upon  for  a  reply. 

The  Vice-chancellor. 

As  a  general  rule,  if  the  Court  is  administering  funds 
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in  a  suit  among  various  parties  to  that  suit,  one  of 
whom  is  a  defaulter  towards  the  estate  which  is  being 
administered,  the  Court  will  not,  in  distributing  the 
funds,  let  that  person  have  the  share  to  which  he  is 
entitled  out  of  Court  until  his  default  has  been  made 
good;  and  it  goes  so  far  as  to  prevent  his  having 
payment  of  his  costs  until  he  has  made  good  his  default. 

On  a  former  occasion,  William  Barnard  John 
Brandon  being  entitled  to  some  share  in  the  estate 
under  administration,  the  Court  in  administering  that 
estate  would  not  let  him,  or  any  person  claiming  under 
him,  have  that  share  out  of  Court  until  he  had  made 
good  his  default. 


The  fund  which  is  the  subject  matter  of  the  present 
petition  in  the  first  instance  belonged  to  Mrs.  Lon^  in 
respect  of  her  share  in  the  testator's  estate,  and  that 
lady  having  died,  her  legal  personal  representative  was 
entitled  to  receive  it  as  part  of  her  estate ;  and  the 
Court  would  in  the  ordinary  course  direct  it  to  be 
paid  to  him.  That  is  the  strictly  regular  and  usual 
course ;  although  sometimes,  at  the  request  of  the  next 
of  kin,  and  on  the  representation  of  the  personal  re- 
presentative that  it  is  a  clear  fund,  the  Court  has 
allowed  payment  to  be  made  direct  to  such  next  of 
kin.  Had  the  usual  and  regular  course  been  taken, 
there  could  have  been  no  ground  for  the  contention 
that  there  was  any  equity  on  the  part  of  the  sureties, 
or  of  the  persons  interested  in  the  testator*s  estate, 
for  insisting  upon  having  the  share  of  Mrs.  Long*8 
estate  which  bad  come  to  William  Barnard  John 
Brandon  made  liable  to  their  claim  in  respect  of  the 
losses  occasioned  by  the  default  of  William  Barnard 
John  Brandon. 


CASES    IN    CHANCERY. 


21 


The  only  ground  on  which  the  petition  is  opposed  is 
that  the  executor  of  Mrs.  Long  has  admitted  the  fund 
to  be  a  dear  fund,  and  has  obtained  an  order  to  pay  it 
into  Court;  and  that,  being  in  Court,  it  has  become 
liable  to  the  equities  existing  as  against  William  Bar^ 
ward  John  Brandon^  and  that  his  assignees  cannot  be 
in  any  better  position  than  he  would  have  been  had 
he  himself  been  asking  for  !the  funds.  If  the  assignees 
of  William  Barnard  John  Brandon  had  concurred  in 
the  application  for  the  payment  of  this  fund  into  Court, 
or  had  even  been  present  when  that  order  was  made, 
such  a  contention  might  perhaps  have  been  raised ;  but 
they  were  not  before  the  Court  upon  the  occasion  when 
that  order  was  <^tained. 


16119. 
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The  question  then  comes  to  this : — Is  the  act  of  the 
personal  representative  of  Mrs.  Long  in  the  absence  of 
the  persons  entitled  to  the  share,  in  paying  the  fund 
iQto  Court,  to  render  it  liable  to  a  claim  to  which  it 
would  not  otherwise  have  been  liable  ?  How  can  the 
act  of  the  executor  of  Mrs.  Long,  in  the  absence  of  the 
persons  bene6cially  interested,  render  it  liable  ?  This 
case  is  very  different  from  the  former  case,  in  which  I 
decided  the  share  of  the  bankrupt  to  be  liable.  In 
that  case  the  only  way  of  getting  at  the  fund  was 
to  come  in  the  regular  course  to  the  Court,  and  ask  for 
it  as  the  bankrupt's  share  of  the  estate  under  adminis- 
tration in  the  suit;  but  in  the  present  case  the  act 
of  the  legal  personal  representative  of  Mrs.  Long  was 
not  in  the  regular  course,  and  therefore,  being  done  in 
the  absence  of  the  persons  beneficially  entitled,  is  not 
binding.  The  fund  having  been  paid  into  Court,  though 
irregularly,  it  was  necessary  for  the  assignees  to  apply 
to  have  it  paid  out  to  them.  Such  an  act  is  not  an 
acquiescence  in  the  propriety  of  paying  it  into  Court, 
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nor  is  it  necessary  that  instead  of  applying  for  it  to  be 
paid  to  themselves,  they  should  go  through  the  form 
of  asking  that  it  might  be  paid  over  to  the  legal 
personal  representative  of  Mrs.  Long^  in  order  that 
such  representative  might  pay  it  over  to  them.  It 
appears  to  me  that  the  form  of  this  petition  is  proper ; 
and  that  the  fact  that  it  is  the  assignees  who  are  so 
applying,  does  not  alter  the  principle  which  would  have 
applied  to  the  case  if  the  petition  had  been  presented 
by  the  personal  representative  of  Mary  Ann  Long  to 
have  it  paid  out  to  him. 


I  think  that  the  distinction  is  broad  and  obvious 
between  this  case  and  the  case  where  the  defaulter  was 
a  purchaser  of  shares  in  the  estate  of  Samuel  Brandon^ 
which  was  under  administration.  The  very  ground  of 
the  equity  which  I  administered  with  regard  to  those 
shares,  when  properly  enunciated,  excludes  the  case 
now  before  me.  The  Petitioners  are  entitled  to  that 
which  they  ask. 
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I860. 
Jan.  25, 

15  ^  16  Fid. 

DAVIES  V.  BOULCOTT.  "s!L\L!ed' 

This  suit  was  instituted  in  the  year  1838  to  obtain  Representation. 

•'      .                               Insolvent  Estate. 
payment  of   the  arrears  of   an  annuity   charged   by         

William  Alexander  Madocks  upon  property  in  North  Order  made 

*         ^     ^      •'  under  the  44th 

Wales  by  certain  deeds  of  lease  and  release,  dated  in  section  of  the 

May,    1810,   and   secured  by   a   term   of    100   years,  \^^^  &   ^^^^ 

*     1       1         fwii  i.    1  •        1-   1  •     Vict.  c.  86,  m  a 

created   thereby.     Ihe  grantor  of  the  annuity  died  m  creditors'  suit 

1828   insolvent,  and   his   executors  having   renounced  for  the  appoint- 

probate,  an  administrator  ad  litem  was  appointed  to  [*^^"  ^  a  person 

represent  his  estate  in  the  suit.    A  decree  for  sale  of  deceased  debtor 

the  property  and  for  raising  the  arrears  of  the  annuity  ""der  an  an- 

"       "^  .  nuity  deed, 

had  been  made.     The  devisees  of  the  property  charged  where  there  was 

under  MadocKs  will   had  disclaimed.     All  the  other  no  8"ch  repre- 

.  J  ,.     I   J.  ,       ,  ^  .  sentative,  upon 

persons  mterested  (mcludmg  several  subsequent  incum-  ^  motion  suo- 

brancers)  were  before  the  Court.  ported  by  an 

affidavit  that, 

Mr.  Osborne  Morgan  now  moved  ex  parte,  under  the  of  ^[ncum™  ^ 

15  &  16  Vict.  c.  86,  s.  44,  for  the  appointment  of  a  brances  out  of 

personal  representative  of  the  estate  of  Madocks  in  the  ^^^  proceeds  of 

.       .  .        ,     the   sale,   no 

place  of  the  administrator  ad  litem,  who  had  died  in  surplus  would 

1853.     He   cited    Chaffers   v.  Headlam(a),   where  in  be  left,  and 
a  somewhat   similar   case  an  order  to  the  effect  now  jjejug  given  to 
asked  for  was  made  on  motion  on  notice,  and  Tarrett  v.  the  debtor's 

Lloyd  ib).  next  of  kin  who 

^     "^  ^  were  entitled  to 

take  out  admi- 
The  Vice-chancellor  made  the  order,  subject  to  nistration. 

the  production   to  the  Registrar  of  an  affidavit  that 

after  payment  of  the  incumbrances  out  of  the  proceeds 

of  the  sale  no  surplus  would  be  left,  and  upon  notice 

being  given  to  the  next  of  kin  of  Madocks  who  were 

entitled  to  take  out  letters  of  administration  to  him. 

(a)  9  Hare,  App.  46.  (6)  2  Jur.  N.  S.  871. 
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Scotch  Law. 

Case  for 

Foreign  Court, 

Statute.  LORD  V.  COLVIN. 

In  a  case  of  J-N  this  case  a  question  now  came  before  the  Court 
conflict  of  q{  pure  Scotch  law ;  viz.,  whether  under  Dr.  Cochrane's 
question  of  pure  ^^^^^  disposition  (in  the  nature  of  a  will)  his  widow  and 
and  difficult  sons  were  homologatiy  or  adopti.  On  this  question  the 
Court  v^n'  not  ^P''^'^"^  of  numerous  Scotch  advocates  were  produced, 
decide  on   the    and  they  were  to  a  certain  extent  conflicting ;  and  they 

usual  evidence,    raised  a  question  of  what  constituted,  in  the  view  of  the 

the  opinions  of  ^     , 

advocates,  but    Scotch  law,  ignorance  of  their  rights  on  the  part  of  the 

will  send  a  case  widow  and  sons;  on  this  question  depended  partly  the 
Court.  But  it  ^^^^^^^n  of  homologation  or  adoption.  It  was  contended 
is  matter  of  on  the  one  side  that  the  knowledge  of  their  rights  must 
iscretion  m  j^^  positive  individual  knowledge.  One  of  the  opinions 
Mode  in  which  referred  to  what  it  termed  excusable  iffuorance,  and  some 
"^^*®'*  P^'    of  the  opinions  referred  to  and  relied  upon  Scotch  cases. 

In  this  state  of  things, 

Mr.  Anderson,  for  the  Plaintiff,  argued  at  great  length 
that  notwithstanding  the  22  &  23  Vict.  c.  63,  the  Court 
should  decide  on  the  evidence  of  Scotch  lawyers  before  it. 
The  Court,  he  said,  had  the  facts  before  it;  and  the 
only  question  was  as  to  the  application  of  the  Scotch 
law,  on  which  it  was  furnished  with  the  usual  evidence. 

Mr.  JE.  F.  Smith  with  him. 

The  counsel  for  the  other  parties  (a)  were  not  called 
upon. 

The  Viob-Chancbllor. 

The  more  I  consider  this  case,  the  more  am  I  con- 

(a)  See  vol.  4,  p.  368. 
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firmed  in  the  opinion  I  expressed  at  the  outset  of  the  I860, 

argument^  that  I  ought  to  avail  myself  of  the  power 
which  the  legislature  has  given  me  to  refer  the  points  of 
Scotch  law  here  raised,  to  be  decided  by  a  Scotch  Court ; 
although  if  I  considered  that  by  deciding  the  questions 
myself,  I  should  have  as  much  chance  of  doing  justice 
between  the  parties  as  by  sending  the  case  to  Scotland^ 
I  should  not  hesitate  to  save  the  parties  the  expense  of 
sending  them  thither.  With  regard,  however,  to  the 
expense,  I  do  not  see  that  it  would  be  so  great  as  has 
been  stated ;  because  I  must  state  all  the  facts  of  the 
case  for  the  Scotch  Court,  and  that  Court  will  only 
have  to  decide  the  questions  of  law.  The  Act  of  Par- 
liament leaves  it  to  the  Scotch  Court  to  adopt  such 
course  for  that  purpose  as  it  thinks  fit ;  but  I  apprehend 
that  it  will  do  what  used  to  be  done  by  the  Courts  of 
Common  law  in  England  on  a  case  sent  to  them  by 
the  Court  of  Chancery,  The  case  will  be  argued  upon 
the  facts  contained  in  the  statement  settled  by  this 
Court,  and  the  Scotch  Court  will  give  its  opinion  on  all 
the  questions  of  law,  just  as  a  Court  of  Common  Law 
would  have  done  under  the  old  practice.  What  I  have 
to  consider  is,  in  what  way  this  question  of  homologa- 
tion, or  any  other  question  of  purely  Scotch  law,  may 
be  best  decided,  so  that  full  justice  may  be  done.  It 
has  been  contended  that  as  1  have  the  evidence  of  the 
facts  before  me,  and  if  that  evidence  is  in  any  respects 
deficient,  I  have  the  means  of  obtaining  more  complete 
evidence,  I  ought  to  apply  to  the  facts  the  principles  of 
Scotch  law,  as  they  are  stated  by  the  Scotch  lawyers 
who  have  been  examined,  and  decide  the  questions 
myself.  It  may,  however,  be  observed  that  there  is 
no  greater  difficulty  in  getting  the  evidence  together  in 
order  to  obtain  the  decision  of  the  Scotch  Court,  than 
there  would  be  in  getting  it  in  order  to  enable  me  to 
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1860.  decide  the  matter.     It  is  further  contended  that  I  have 

the  opinions  of  many  Scotch  lawyers  to  the  effect  that 
there  can  be  no  homologation,  unless  there  be  a  com- 
CoLviN.  petent  knowledge  of  all  the  facts  on  the  part  of  those 
who  are  alleged  to  have  homologated.  It  appears  to 
me  that  there  is  no  perfect  unanimity  of  opinion  among 
the  Scotch  lawyers  as  to  the  kind  and  degree  of  know- 
ledge which  is  necessary  to  homologation,  whether  it 
be  actual  personal  knowledge,  or  whether  knowledge 
may  be  imputed  to  the  parties,  without  actual  personal 
knowledge,  and  how  far  the  Scotch  Courts  adopt  the 
principle  of  our  own  Courts,  that  if  a  person  has  a  know- 
ledge of  the  facts  of  a  case,  he  must  be  presumed  to 
know  the  law,  or  that  other  principle  which  is  in  many 
cases  acted  upon  by  our  Courts,  that  the  knowledge 
possessed  by  a  solicitor  must  be  imputed  to  his  client. 
And  though,  with  regard  to  questions  such  as  these,  the 
witnesses  on  the  one  side,  are  perhaps,  not  in  direct 
contradiction  to  tjiose  on  the  other,  there  is  enough  of 
variance  to  lead  me  to  the  conclusion  that  it  is  quite 
impossible  for  me,  not  being  a  Scotch  lawyer,  to  decide 
the  questions  raised  in  this  case  in  a  satisfactory  manner 
by  attempting  to  apply  the  principles  of  Scotch  law  to 
the  facts  of  this  case.  If  the  act  of  last  session  had  not 
passed,  I  must  have  made  the  attempt,  with  whatever 
little  prospect  of  success,  but  this  Act  of  Parliament 
does  away  with  the  necessity  for  my  doing  so. 

In  the  act  (section  1)  all  that  is  necessary  to  be 
done  in  the  Scotch  Court  is  pointed  out,  namely,  to 
present  a  petition  to.  the  Court  to  hear  the  case  sent  to 
them.  The  duty  and  discretion  is  given  to  this  Court, 
to  judge  whether  it  is  necessary  or  expedient  for  the 
purposes  of  justice  in  each  particular  case  to  ask  for  the 
opinion  of  a  Scotch  Court.     I    do  not  entertain  the 
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smallest  doubt  that  it  is  necessary  and  expedient  in  this 
case  that  I  should  adopt  the  course  authorized  by 
the  act. 

I  shall  refer  it  to  Chambers,  to  settle  the  case  for  the 
opinion  of  the  Scotch  Court,  and  I  must  settle  the 
questions,  which  I  must  endeavour  to  shape  in  the 
language  of  the  Scotch  law. 


1860. 


Lord 

V. 
COLVIN. 


Be  HUTCHINSON'S  TRUSTS. 

1  HIS  was  a  petition  presented  under  the  Trustee  Re- 
lief Act  by  the  trustees  of  Isaac  Hutchinson^  deceased, 
who  had  paid  certain  funds  belonging  to  his  estate  into 
Court  under  that  act,  and  it  prayed  that  such  funds 
might  be  invested,  and  that  inquiries  might  be  directed 
to  ascertain  who  were  entitled  as  his  next  of  kin. 

The  trustees  served  certain  grand-nephews  and  grand- 
nieces  whom  they  believed  to  be  the  next  of  kin  of 
Isaac  Hutchinson  with  the  petition  on  the  same  day  on 
which  they  gave  their  notice  of  the  payment  of  the 
fund  into  Court. 

It  was  alleged  that  Mrs.  Rudkin,  one  of  the  grand- 
nieces  who  was  represented  by  the  same  solicitors  as 
the  trustees,  had  requested  the  trustees  to  present  this 
petition. 


Feb.  10. 

Practice, 
10  ^U  Vict, 

c.  96. 

4/A  Order  of 

10MJiintf,1848. 

Trustee, 

Petition, 

Costs, 


Although  a 
trustee  may  un- 
der the  4th  Or- 
der of  the  10th 
of  June,    1848, 
present  a  peti- 
tion under  the 
Trustee   Relief 
Act  as  to  mo- 
nies paid  in  by 
himself,  the 
Court,  in  mak- 
ing an  order  on 
such  petition, 
gave  him    re- 
spondent's costs 
only,even  where 
his  petition  was 
presented  at  the 
request  of  one 
of  the  parties 
beneficially  in- 
terested in  the 
fund. 


28  CASES    IN    CHANCERY. 

1860.  Mr.  Archibald  Smithy  for  the  trusteeg,  in  support  of 

^  the  petition . 

Hutchinson's 

Trusth.  Mr.   Bowring,  for  four  of  the  grand-nephews  and 

grand-nieces  who  were  supposed  to  be  Isaac  Hutchin- 
sofCs  next  of  kin,  and  Mr.  Robinson,  for  other  graod^ 
nephews  and  grand-nieces  of  Isaac  Hutchinson,  sub- 
mitted that  the  trustees  were  not  the  proper  persons  to 
present  the  petition,  but  that  it  was  their  duty  upon 
paying  the  fund  into  Court  to  have  given  notice  of  their 
having  done  so  to  those  entitled  to  the  fund,  and  to 
have  left  it  to  them  to  apply  to  the  Court.  Instead  of 
doing-  so  however  the  first  notice  the  cestuis  que  trust 
received  of  the  fund  having  been  paid  into  Court  was 
their  being  served  with  the  petition  presented  by  the 
trustees.  They  therefore  asked  the  Court  to  make  an 
order  upon  the  petition,  but  to  give  the  grand-children 
the  carriage  of  such  order,  and  allow  the  trustees  re- 
spondent's costs  only  ;  Caztnaiis  Trusts  {a). 

Mr.  Archibald  Smith  in  reply. 

Under  the  4th  Order  of  the  10th  of  June,  1848,  it  is 
quite  competent  for  the  trustees  to  present  the  petition 
as  representing  the  persons  entitled  to  the  fund,  and  in 
the  present  case  the  trustees  have  been  requested  by  one 
of  the  cestui  que  trust  to  do  so.  Moreover,  in  the  pre- 
sent case,  although  it  is  believed  that  the  grand-nephews 
and  grand-nieces  who  have  been  served  with  the  peti- 
tion are  the  next  of  kin,  it  is  not  yet  certainly  known 
who  are  the  next  of  kin,  and  it  was  the  trustees'  duty  to 
protect  the  fund  and  see  that  all  the  next  of  kin  are  be- 
fore the  Court.  Under  these  circumstances  the  trustees 
have  acted  properly  in  presenting  this  petition. 

(a)  2  Kay  &  J.  249. 
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The  Vice-Chancellor.  1860. 

I  need  hardly  say  that  I  entirely  concur  in  the  obser-  R^ 

vations  of  the  Vice- Chancel  lor  Wood  in  the  case  referred 


to,  of  Cazenaus  Tiusts  (a).  The  object  of  the  act  of 
parliament  clearly  was  that  a  trustee  or  executor  might 
by  paying  the  fund  into  Court  absolve  himself  from 
further  liability,  leaving  it  to  the  parties  entitled  to  the 
fund  to  apply  to  the  Court  in  such  a  way  as  they  may 
think  right  for  the  purpose  of  having  the  fund  dealt 
with  by  the  Court.  It  is  the  duty  of  the  trustee  or 
executor,  as  soon  as  he  pays  the  fund  into  Court,  to 
give  notice  to  the  cestuis  que  trusty  or  those  whom  he 
believes  to  be  the  cestuis  que  trusty  in  order  that  those 
persons  may  be  able  to  take  steps  to  get  the  fund  dis- 
tributed ;  and  the  trustee  or  executor  ought  to  abstain 
from  applying  to  the  Court  himself  unless  there  be 
some  special  ground  for  his  taking  that  function  upon 
himself.  Prim&  facie,  it  is  not  his  function  to  apply  to 
the  Court. 

In  this  case  the  Petitioners  are  the  trustees  who  paid 
the  fund  into  Court.  It  is  urged  on  their  part  that  they 
cannot  be  certain  who  may  be  the  next  of  kin ;  and 
although  they  believed  the  great  nephews  and  nieces  to 
be  the  next  of  kin,  it  is  possible  that  they  may  be  ex- 
cluded by  some  persons  nearer  of  kin  ;  and,  moreover, 
that  they  cannot  be  sure  who  all  the  grand-nephews 
and  nieces  are.  The  answer  is,  that  this  is  not  their 
concern.  When  they  paid  the  fund  into  Court  they  had 
reason  to  suppose  that  the  class  of  persons  who  would 
be  the  next  of  kin  were  composed  of  grand-nephews 
and  nieces,  and  that  there  was  nobody  nearer ;  and  they 
would  have  fulfilled  their  duty  by  simply  paying  the 

(a)  2  Kay  &  J.  249. 


Trusts. 
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I860.  fund  into  Court  and  giving  notice  to  those  persons. 

^  Instead  of  doing  so^  contemporaneously  with  the  notice 

Hutchinson's  ^f  ^^^  f^ct  of  the  money  having  been  paid  in,  they 
Trusts.  served  those  persons  with  the  petition ;  and  thus  those 
persons  were  precluded  by  the  act  of  the  trustees  from 
doing  that  which  the  legislature  intended  them  to  be  at 
liberty  to  do.  The  only  special  circumstance  suggested 
is  that  one  of  the  supposed  cestui  que  trust  requested 
the  trustees  to  present  this  petition.  But  it  appears 
that  the  solicitors  of  the  person  so  doing  are  also  the 
solicitors  of  the  trustees;  and  I  think  it  a  great  object 
to  prevent  anything  like  snatching  at  business  in  this 
Court.  If  this  were  allowed,  what  would  prevent  the 
solicitors  of  trustees  or  executors  who  had  paid  money 
into  Court  presenting  a  petition  in  every  case  ?  I  do 
not  think  that  the  request  of  Mrs.  Hudkin  justihed  the 
trustees  in  presenting  a  petition ;  at  all  events  it  did 
not  justify  them  in  doing  so  without  their  having  first 
given  notice  to  the  great  nephews  and  nieces.  The  ob- 
ject of  the  act  was  to  relieve  trustees  from  their  liability, 
and  to  make  them  thenceforth  rather  passive  than 
active;  and  there  is  no  more  reason  in  this  case  than  in 
any  other  why  the  trustees  should  not  have  remained 
passive. 

Under  these  circumstances  I  cannot  do  better  than 
follow  the  precedent  established  by  the  Vice-chancellor 
Wood,  and  direct  that  the  Petitioners  have  such  costs 
only  as  they  would  have  been  entitled  to  as  respondents. 

[Mr.  Bowring  then  applied  that  the  four  next  of  kin 
whom  he  represented,  and  who  were  the  major  part  in 
number  of  the  next  of  kin  who  appeared  on  the  petition, 
might  have  the  carriage  of  the  order  and  the  proceed- 
ings in  chambers.  The  Vice-chancellor  directed  ac- 
cordingly.] 
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I860. 
February  17, 
Mar.  22,  23. 

Tenant  for  Life 
and  Remainder- 
man, 
FULLERTON  v.  MARTIN.  Settlement  by 

mil. 

George   Alexander     fullerton  ^y*^  c'oiir*. 

made  his  will  in  1847,  and  thereby  he  directed  that  in  A  testator  di- 
case  of  either  of  his  daughters  Susannah  and  Mary  ^^  y^^  settled  on 
Anne  (afterwards   Mrs.  Howman)  marrying,  then  the  the  marriage  of 

sum  of  6,000/.  should  be  settled  upon  each  or  either  of  »^«/f  "g^^^r, 

^  and  then    went 

them  so  marrying ;  and  he  requested  his  trustees  out  of  on  to  give  it  to 

his  estate  and  effects  to  set  apart  in  their  names  the  trustees,  with  a 
sum  of  6,000/.  for  each  or  either  of  his  said  daughters  xexest  to  his 
so  marrying,  the  same  to  be  invested  in  the  names  of  daughter;  after 
his  said  trustees  upon  government  or  real  securities  in  ^^  .?^}      ^^ 
England,  with  power  to  alter  or  reinvest  the  same  into  their  attaining 
similar    securities,  upon   trust    to   pay  the  interest   or  twenty-one,  if 
dividends  thereof  unto  such  daughter  for  her  sole  and  should  be  then 
separate   use,  as  the  same  from  time  to  time  should  dead;  but  if 
become  due  during  her  life,  independently  of  any  bus-  "^^Jj.  h^r^^^J 
band,  and  without  power  for  her  to  anticipate  the  same,  cease  ;  and  if 

and  her  receipt  alone  to  be  a  sufficient  dischargee:  and  P.°  ^"""  should 

...     hve  to  attain  a 
after  her  decease,  upon  trust  to  pay  and  divide  the  said  vested  interest, 

securities  or  funds  equally  amongst  the  children  of  such  then  to  fall  into 
daughter  on  their  severally  attaining  the  age  of  twenty-  hecavehisVesi- 
one  years,  if  their  mother  should  be  then  dead,  other-  due  to  A.  for 

wise  not  until  after  her  decease  :  and  if  any  should  die  hfe,  remainder 

1    •  .  to  o. 

under  that  age  their  shares  to  go  to  the  survivors  or      Held,  1.  That 

survivor,  and  if  but  one  child,  the  whole  to  him  or  her;  the  testator  had 

made  a  positive 
settlement,  and 
the  Court  could  not  add  to  it  in  any  way. 

2.  That  the  income  undisposed  of  after  the   wife's   death  fell  into  the 
residue. 

3.  That  it  was  undisposed  of  income  merely,  and  passed  as  such  to  the 
tenant  for  life  of  the  residue. 
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FULLKETON 

V. 

Martin. 


and  if  no  child  should  acquire  a  vested  interest  in  the 
said  securities  or  funds,  the  same  were  to  form  part  of 
his  (the  testator's)  residuary  estate  and  effects,  and  to 
be  paid  and  applied  accordingly.  And  he  further 
ordered  and  directed,  that  from  and  after  such  marriage 
and  appropriation  of  the  said  sum  of  6,000/.,  the 
annuity  of  250/.  thereinbefore  given  to  each  of  the  said 
daughters,  or  such  of  them  as  should  so  marry,  should 
cease  and  determine.  And  as  to  all  the  rest,  residue 
and  remainder  of  his  estate  and  effects,  whatsoever 
and  wheresoever,  he  gave  and  bequeathed  the  same, 
and  every  part  thereof,  unto  his  said  trustees,  upon 
trust  to  invest  the  same  in  their  names  in  such  stocks, 
funds  or  securities  as  aforesaid,  with  the  like  power  of 
altering  and  varying  the  same  as  aforesaid,  and  to  pay 
the  interest  or  annual  produce  thereof  to  his  son,  the 
said  George  Main  Fullerton  (since  deceased),  during 
his  life,  with  remainder  for  his  children  or  child,  as 
therein  mentioned ;  and  in  default  of  any  child  or  chil- 
dren of  the  said  George  Main  Fullerton  acquiring  such 
vested  interest  as  therein  mentioned,  then  upon  trust  to 
pay  the  interest  or  annual  produce  of  the  said  principal, 
stocks,  funds  and  securities  unto  his  son  the  Plaintiff 
David  Fullerton  for  bis  life;  and  upon  his  death  to 
pay  and  divide  the  said  principal,  stocks,  funds  and 
securities  equally  among  his  children,  to  be  a  vested 
interest  on  their  severally  attaining  the  age  of  twenty- 
one  years,  and  in,  case  any  of  them  should  die  under 
that  age,  their  shares  to  go  to  the  survivors  or  survivor; 
and  in  default  of  any  child  or  children  of  the  said 
David  Fullerton  acquiring  such  vested  interest,  then 
upon  like  trusts  as  therein  mentioned  for  the  benefit 
of  his  (the  testator's)  son  Alexander  George  Fullerton 
and  his  children  or  child ;  and  in  default  of  such  last- 
mentioned  children  or  child,  then  the  testator  gave  the 
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said  principal,  stocks,  funds,  and  securities,  and  the 
interest  and  annual  produce  thereof,  to  such  person  or 
persons  as  should  be  his  next  of  kin,  according  to  the 
statutes  for  the  distribution  of  intestate's  estates.  And 
the  said  will  contained  provisions  for  the  maintenance 
and  advancement,  until  their  respective  ages  of  twenty- 
one  years,  of  the  children  of  the  testator's  said  sons 
George  Main  Fullerton  and  David  Fullerton  respec- 
tively in  case  of  the  death  of  such  sons,  or  either  of 
them,  leaving  any  child  or  children ;  but  the  said  will 
did  not  contain  any  expressed  provision  respecting  the 
maintenance  or  advancement  during  minority  of  the 
children  or  child  of  the  testator's  daughter,  Mary  Ann 
Fullerton,  in  case  of  her  decease,  and  the  testator 
thereby  appointed  the  said  John  M'Neile,  John  Martin, 
and  Peter  Breton  executors  of  his  said  will. 


1860. 


Fullerton 

V. 

Martin. 


The  testator  died  in  1847.  His  daughter,  Mary  Ann, 
married  the  Petitioner  O.  E.  Howman  in  1854 ;  there 
was  one  child  of  the  marriage,  Arthur  F.  Howman, 
bom  in  1857,  and  Mrs.  Howman  died  in  1859,  and  her 
husband,  O.  E.  Howman,  was  her  personal  representa- 
tive. A  settlement  of  the  usual  kind  was  made  by  Mr. 
Howman  on  his  marriage  of  funds  of  his  own,  amount- 
ing to  2,500/.  George  Main  Fullerton  died  unmarried 
in  1848.  David  Fullerton  was  the  Plaintiff,  and  had 
nine  children  living,  all  infants.  A.  G.  Fullerton  had 
only  one  child,  who  died  under  age. 


The  petitiop  was  presented  by  Mr.  Howman*s  infant 
son,  representing  that  there  was  no  provision  for  him 
except  his  father's  settlement,  and  the  6,000/.  com- 
prised in  the  testator's  will ;  that  his  father  had  six 
children  by  a  previous  marriage,  and  had  no  income 
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but  that  derived  under  his  settlement^  and  the  fruits  of 
his  rectory ;  and  praying  that  the  income  of  the  6,000/. 
might  be  paid  to  his  father,  as  personal  representative 
of  his  deceased  mother ;  or  otherwise  that  a  settlement 
of  the  usual  kind  might  be  made  of  the  said  sum  of 
6,000/.,  and  that  maintenance  might  be  allowed  to  the 
infant  petitioner,  and  for  accumulation  of  the  surplus 
ft>r  his  separate  benefit. 


The  principal  questions  were,  whether  the  income  of 
the  fund  belonged  to  Mrs.  Howman^  and  after  her 
death  to  her  husband  as  her  representative  ;  and  if  not, 
then  whether  a  settlement  ought  not  to  be  made,  giving 
a  life  interest  to  the  father,  Mr.  Sowman,  with 
maintenance  and  advancement  clauses  for  his  child ;  or 
whether  the  settlement  made  by  the  will  was  the  only 
settlement  that  could  take  effect. 

A  subordinate  question  was  whether,  if  the  settlement 
m^de  by  the  will  was  the  true  and  only  settlement,  then 
whether  the  income  falling  into  the  residue  as  undis- 
posed of,  was  to  be  treated  as  income  for  the  benefit  of 
the  tenant  for  life  of  the  residue,  or  capitalised,  the 
income  to  go  to  the  tenant  for  life,  and  the  corpus  to 
the  tenants  in  remainder. 

The  case  was  originally  argued  on  the  7th  of  October, 
1859,  on  the  assumption  that  Mr.  Howman  had  no  claim 
to  any  interest ;  and  Shaw  v.  Cunliffe  (a),  and  Harris 
v.  Lhydib)  were  cited  to  show  that  the  income  fell  into 
the  residue. 


Upon  the  question  whether  it  fell  into  the  residue  as 
(a)  4  Br.  C.  C.  144.  (6)  Turn.  &  Russ.  310. 
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income  or  €is  capjtyil,  Crawley  v.  Crawley  {a),  Morgan 
V.  Margam  (Jb),  and  Oranley  t.  D%xon{c)  were  cited. 

On  the  2iid  and  3rd  MaDch,  1860^  the  <;aBe  was  re- 
afgued. 

Mr.  Oku§e  for  Mr.  Mowmem. 

The  first  question  is,  was  a  settlement  made  by  the 
testator  ?     Is  that  which  he  has  done  a  settlement,  or 
doe#  h  still  jnemiain  for  itbe  Court  to  make  ^  settlement  ? 
Now  the  testator  commences  by  directkig  that  the 
6,000Z.  ''shall  be  settled/'  and  then   he  proceeds  to 
make  an  imperfect  settlement,  and  therefore  he  has  not 
carried  out  bis  intention;  so  that  a  settlement  supplying 
the  deficiencies  still  remains  to  be  made.     One  of  these 
deficiencies  would  be,  a  life  estate  to  the  husband  on 
the  death  of  his  wife ;   another,   maintenance  for  the 
children.     But  assuming  the  settlement  of  the  testator 
to  be  final,  then  what  becomes  of  the  income  during 
the  minorities  of  children,  whidi  he  has  not  settled  ? 
I  say  it  went  to  Mrs.  Howman,  and  Mr.  Howman  takes 
it  as  her  representative.    The  gift  of  the  6,0001.  is  in 
the  first  instance  absolute ;  6,000/.  is  to  be  set  apart  for 
each  of  the  daughters  marrying.    True,  that  is  after- 
wards cut  down ;  and  so  far  as  it  is  cut  down,  of  courae 
it  is  not  absolute.    3iit  so  &r  a«  the  absokite  gift  is 
not  restricted  or  cut  dowjii,  it  reviains  part  of  the 
original  absolute  gift.     The  income  after  the  death  of 
Mrs.  Howman  was  therefore  part  of  her  estate,  and 
passes  to  her  husband. 

Mr.  Kenyon  for  Mr.  Howman*8  infant  child. 

The  income  belongs  to  the  child,   and   should  be 

(a)  7  8ira.  4t7.    <6)  4  De  G.  &  Sm.  164.    (c)  29  Beav.  61  ft. 
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accumulated  for  his  benefit  or  else  applied  to  his  main- 
tenance. The  gift  of  the  6;000/.  is  in  the  first  instance 
absolute;  that  carries  the  interest.  The  settlement 
made,  only  modifies  that  gift  to  the  extent  actually  ex- 
pressedy  viz.  by  the  interposition  of  the  mother's  separate 
life  estate.  On  the  mother's  death,  the  child's  interest 
vested,  and  the  income  belongs  to  him  as  well  as  the 
capital. 


Mr.  E.  O.  White  for  the  children  of  D.  Fullerton, 
tenants  in  remainder  of  the  residue. 

The  testator  has  himself  pointed  out  the  trusts ;  there- 
fore there  remains  no  settlement  to  be  made.  It  is  clear 
you  cannot  introduce  any  clause  for  a  life  interest  to 
the  husband ;  why  then  should  a  clause  for  mainten- 
ance be  introduced?  it  would  be  cutting  down  the 
express  gift  over.  The  income  is  by  the  testator's  own 
settlement  undisposed  of,  and  it  falls  at  once  into  the 
residue.  Then  what  is  the  gift  of  the  residue?  Why, 
to  D.  Ftdlerion  for  life,  remainder  to  his  children. 
The  income  becomes  residue  and  must  therefore  be 
capitalised,  and  the  income  only  of  it  belongs  to  D. 
Fullerton. 

Mr.  Baily  and  Mr.  Freeling  for  David  Fullerton,  the 
tenant  for  life  of  the  residue. 

(They  argued  in  the  same  way  as  the  counsel  for  2>. 
Fullerton*s  children,  that  the  undisposed-of  income  fell 
into  the  residue.) 


Then  assuming  it  to  be  residue,  it  falls  in  not  as 
capital,  but  as  income  from  time  to  time ;  its  becoming 
residue  does  not  alter  its  character  of  mere  income ;  it  is 
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income  undisposed  of  and  passes  as  income  to  the  tenant 
for  life  of  the  residue.  They  cited  Lassence  v.  Tierney{a). 
[Gompertz  v.  Gompertz  (b)  was  also  cited  in  the 
argument.] 
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The  Vice-Chancbllob. 

Tlie  testator  by  his  will  has  given  an  annuity  of  250/. 
to  each  of  his  four  daughters  during  their  respective 
lives ;  and  with  regard  to  two  of  them,  he  makes  certain 
provisions  in  contemplation  of  their  marrying.  [The 
Vicb-Chancbllob  here  read  the  clauses  set  out 
in  pp.  31  and  32.] 

One  of  the  views  which  has  been  presented  to  the 
Court  isy  that  the  clause  is  in  effect  a  direction  to  the 
trustees  to  make  a  settlement;  that  is,  to  create  a  deed 
of  settlement  containing  certain  provisions,  and  that  the 
effect  of  the  will  is  that  in  such  settlement  the  trustees 
are  to  introduce  all  such  directions  as  they  may  think 
right  and  proper ;  and  that,  although  the  testator  does 
direct  certain  provisions,  still,  provided  such  directions 
are  attended  to,  all  other  provisions  which  are  usual 
and  proper  in  a  marriage  settlement  must  be  intro- 
duced. 


Another  contention  which  has  been  raised  is,  that  the 
effect  of  the  will  is  in  the  first  place  to  sever  the  fund 
entirely  from  the  estate,  and  to  give  it  absolutely  to  the 
daughter,  and  then  merely  to  engraft  upon  that 
absolute  gift  certain  directions,  affecting  only  the  mode 
of  enjoyment ;  and  then  it  is  contended  that  upon  the 
authorities  the  result  is,  that  so  far  as  this  direction  or 
modification  of  the  enjoyment  does   not  exhaust  the 


(a)  M*N.  &  G.  551. 


(6)  2  Phil.  107. 
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whole  berieficisil  fnieiieflt  m  the  fund,  the  general  gift 
wottld  prevail  hi  favor  of  the  dMghter« 

On  the  other  hand  it  is  contended,  that  although  it  19 
true  the  testator  directs  the  6,000/.  to  be  settled,  yet  he 
has  himself  prescribed  the  tenatM  and  provision&r  of  such 
settlement,  and  that  is  the  settlement  which  the  trustees 
are  to  make,  or  which  the  testator  has  made ;  and  that  if 
in  construing  a  settlement  made  in  those  terms  it  does  not 
exhaust  the  whole  beneficial  interest  in  the  fund,  what 
remains  must  fall  into  the  residuary  estate. 

The  facts  are  not  in  controversy;  and  there  being  an 
interval  between  the  time  when  Mrs.  Hawtnan  died, 
and  the  time  when  the  child  will  attain  the  age  of 
twenty-one,  the  question  is,  what  becomes  of  the  interest 
of  the  6,000/.  during  that  interval. 


I  am  of  opinion  thaft  tbs  true  contraction  of  this 
will  is  as  follows  :-*^ 

In  the  first  place,  I  very  much  doubt  whether  the 
testator  intended  any  deed  of  settlement  or  instrument 
to  be  prepared  and  executed  in  order  to  work  out  his 
objects.  No  doubt  if  the  first  direction  had  stood  alone, 
and  {here  had  been  a  direction  that  6,000/.  should  be 
settled  and  nothing  more,  that  would  clearly  have 
amounted  to  an  absolute  gift  to  Mrs.  JEtotvman  with  a 
direction  to  the  trustees  to  settle  it,  and  upon  her  mar- 
riage a  settlement  ought  to  have  been  executed.  But  in 
addition  to  that  we  have  special  directions  given  by  the 
testator  as  to  the  trusts  and  provisions  upoii  which 
the  fund  is  to  be  held ;  a  trust  to  vary  securities,  and  a 
trust  to  pay  the  income  for  the  benefit  of  the  daughter 
during  her  life,  with  certain  trusts  for  het  ehildren,^  and 
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an  uUimate  direction  that  if  no  child  attains  a  vested 
interest^  the  fund  shall  form  part  of  the  residue ;  and 
finding  this,  I  much  doubt  whether  the  testator  intended 
that  a  deed  of  settlement  should  be  executed.  That 
however  is  not  material ;  for  if  I  thought  he  intended 
such  a  deed  to  be  executed,  the  question  would  still 
remain  whether  it  would  be  competent  to  the  trustees  to 
introduce  into  such  deed  of  settlement  anything  not 
contained  in  these  directions.  It  must,  no  doubt,  be 
considered  that  the  testator,  in  making  a  provision  for 
bis  daughter  in  the  event  of  her  marrybg,  intended  to 
provide  for  the  daughter  and  any  children  she  might 
have ;  and  it  b  true  that  in  cases  arising  out  of  marriagd 
articles  which  are  to  be  worked  out  by  a  proper  deed  of 
settlement,  the  Court  has  sometimes  in  framing  the 
deed  taken  upon  itself  to  modify  the  language  of  the 
articles,  for  the  purpose  of  working  out  what  it  is  clear 
must  have  been  the  intention.  And  thus  in  some  cases 
in  which  a  testator  has  directed  that  real  estate  shall  be 
settled  upon  A*  for  life,  and  after  his  death  upon  the 
heirs  of  his  body,  or  upon  A»  for  life,  and  then  to 
trustees  to  preserve,  with  remainder  to  the  heirs  of  his 
body ;  then,  inasmuch  as  the  eifect  of  adhering  to  the 
language  of  the  will  would  have  been  that  the  person 
who  was  intended  to  take  a  life  estate  only  would  take 
an  estate  tail,  and  so  be  enabled  to  destroy  the  interest 
of  his  issue,  for  whose  benefit  the  settlement  was  chiefly 
intended,  the  Court  has  determined  that  the  tenant  for 
life  shall  not  have  the  power  of  defeating  such  intention, 
and  has  modified  the  language,  so  as  to  give  him  an 
estate  for  life  only,  and  has  limited  the  estate  to  the 
first  and  other  sons  as  tenants  in  tail.  But  in  such 
cases,  unless  there  be  something  in  the  articles  or  will 
which  can  be  laid  hold  of  as  showing  the  intention,  the 
Court  has  declined  to    modify  the  language.     And 
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where,  as  in  the  present  case,  a  testator  has  himself  pre- 
scribed the  terms  of  the  settlement,  (even  supposing  he 
intended  a  deed  to  be  executed,)  is  there  any  case  in 
which  the  Court  has  taken  upon  itself  to  alter  the  terms, 
or  to  introduce  terms  not  contained  in  the  will?  I 
know  of  no  such  case,  and  I  am  satisfied  it  would  be 
contrary  to  the  practice  of  the  Court,  and  contrary  to 
the  intention  of  the  testator.  Had  the  testator  merely 
directed  a  proper  settlement  to  be  made,  the  Court 
would  have  had  to  determine  what  would  be  a  proper 
settlement ;  but  here  the  testator  has  himself  directed 
what  are  to  be  the  terms  of  the  settlement,  and  the 
Court  will  not  take  upon  itself  to  introduce  other 
clauses. 


But  there  are  other  reasons  why  I  cannot  do  what  is 
asked.  If  I  were  to  introduce  a  clause  providing  for 
the  application  of  the  interest  between  the  death  of  the 
mother  and  the  time  when  the  child  will  attain  twenty- 
one  to  the  maintenance  of  the  child,  the  effect  would 
be  to  give  the  child  an  immediate  vested  interest.  This 
would  be  contrary  to  the  testator's  intention.  The  tes- 
tator intended  that  no  child  of  his  daughter  should  have 
a  vested  interest  until  twenty-one,  and  has  provided  that 
if  no  child  took  a  vested  interest,  the  fund  should  fall 
into  the  residue. 


Moreover,  if  I  were  at  liberty  to  introduce  any  new 
clauses,  what  clauses  ought  I  to  insert  ?  Should  I 
insert  clauses  for  advancement,  accumulation,  and  the 
like?  and  where  should  I  stop?  If  I  were  once  to 
begin  to  introduce  new  provisions  not  directed  by  the 
testator,  I  should  in  truth  be  making  a  will  for  him. 

Upon  the  whole,  therefore,  it  appears  to  me  that  even 
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if  I  am  to  regard  this  will  as  directing  a  settlement  to 
be  made  by  the  trustees,  the  testator's  directions  are  to 
be  strictly  adhered  to,  and  that  it  is  not  competent  for 
the  Court  to  introduce  any  other  provisions. 

Another  view  which  has  been  suggested  is,  that  the 
first  gift  is  an  absolute  gift  to  the  daughter;  and  then 
that  engrafted  on  this  are  modifications  as  to  the  mode 
of  enjoyment,  but  I  do  not  think  this  a  true  view  of 
the  case.  If  the  first  clause  had  stood  alone,  it  would 
have  been  an  absolute  gift;  but  the  testator  clearly  did 
not  intend  this  6,000/.  to  be  absolutely  severed  from  the 
estate ;  but  on  the  contrary,  after  making  such  limita- 
tions of  the  fund  as  he  thought  fit,  he  has  prescribed 
that  in  certain  events  it  should  form  part  of  his  resi- 
duary estate.  I  think,  therefore,  that  it  is  impossible  to 
say  that  this  amounts  to  an  absolute  gift  to  the  daughter, 
with  only  some  provisions  engrafted  thereon  as  to  the 
mode  of  enjoyment. 

I  am  therefore  of  opinion  that  the  intermediate  in- 
come between  the  death  of  the  mother  and  the  attain- 
ment of  a  vested  interest  by  the  child  remains  undis- 
posed of,  and  that  it  falls  into  the  residue.  Then  comes 
the  question  in  which  Davids  children  are  concerned. 
David  says  he  is  tenant  for  life,  and  that  the  income 
undisposed  of  falls  to  him ;  while,  on  the  other  hand, 
his  children  contend  that  it  forms  part  of  the  corpus 
of  the  residue.  It  appears  to  me  upon  the  authorities 
that  it  forms  part  of  the  income.  It  is  income  of  the 
fund  which  is  part  of  the  residue  unless  the  child  of 
Mrs.  Howman  attains  a  vested  interest ;  and  therefore 
belongs  to  the  tenant  for  life  of  the  residue.  The 
authorities  appear  to  me  to  be  clear  upon  that  point ; 
and  the  case  of  Shaw  v.  Cunliffe  does  not  touch  the 
question. 
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SettlemenL 
Rectifying 

^  SELLS  V.  SELLS. 

riase settlement  ^  ^^^  ^^^  ^  ^^'^  ^^  rectify  the  settlement  made  on  the 
is  prepared,  marriage  of  Mr.  and  Mrs.  Sells.  The  bill  was  filed  by 
mtentfon  o^  om  ^^^  husband  more  than  fourteen  yeai:8  after  the  mar- 

qf  the  par  ties  f     riage. 

but   under  a 

mistake  as   to  ,  ,  ^  , 

the  other,  it  can-       Previously  to  the  marriage  a  settlement  of  Mrs.  Selk 

not  be  rectified,  property  had  been  prepared,  giving  her  the  first  life 

interest  to  her  separate  use  without  power  of  anticipa- 
tion, remainder  to  the  husband  for  life,  remainder  to  the 
children,  remainder  to  the  survivor  of  husband  and  wife. 
The  age  of  Mr.  Selb  was  about  twenty-four ;  Mrs.  Sells 
was  twenty  years  older.  Mr.  Sells  had  no  private  pro- 
perty. Captain  Ward,  a  friend  of  Mrs.  Sells,  and  her 
intended  trustee,  in  perusing  the  settlement,  after  its 
execution  by  Mr.  and  Mrs.  Sells,  observed  that 
Mr.  Sells  brought  nothing  into  settlement,  and  he 
pointed  this  out  to  the  solicitor  who  acted  for  him, 
but  who  had  not  drawn  the  settlement,  and  requested 
him  to  see  Mr.  Sells  upon  it,  and  to  suggest  that 
as  he  had  no  present  property,  he  should  settle  his 
after-acquired  property  ;  Mr.  Sells  having  in  fact  some 
future  expectations  of  a  particular  property.  The 
solicitor  accordingly  saw  Mr.  Sells,  and  pointed  out  to 
him  that  *'  the  future  property "  (meaning  Mr.  Sells' 
future  property)  should  be  brought  into  settlement. 
Mr.  Sells  was  at  that  time — although  he  had  executed 
the  settlement — under  the  impression  that  his  wife's 
future  property  was  not  settled ;  and,  supposing  that 
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the  tdlidtoir  referred  to  that,  expressed  his  acquieflcence  I860, 

and  intet)tk>n  that  it  should  be  settled.  Mrs.  Sells  and 
the  trusted  both  understood  and  intended  that  Mr.  Sells* 
fiitnre  pit>perty  was  to  be  settled.  A  few  words  were^ 
thei^  hastily  inirodticed  to  that  effect  in  the  elanse  set-* 
thdg  the  wife's  futtrre  property,  tfnd  Mr.  and  Mrs.  Selb 
fe^«x0eiited  the  settlements  Mr.  Sells  proved  that  the 
effect  of  it  had  not  been  explained  to  him  so  as  to  fnake 
him  understand  it,  and  that  in  fact  he  never  understood 
or  intended  that  his  property  should  be  settled.  The 
settlement  of  his  property  was  the  same  as  that  of  the 
wife's ;  viz.,  to  the  wife  for  life  for  her  separate  use  with- 
out power  of  anticipation,  remainder  to  the  husband  for 
bfe,  remainder  to  the  cbtldren,  remainder  to  the  sur- 
vivor of  the  husband  and  wife.  So  that  when  Mr.  Sells 
came  into  possession  of  his  after-acquired  property,  he 
was  stripped  of  all  immediate  enjoyment  of  it. 

The  point  mainly  argued  on  the  part  of  the  wife, 
and  on  which  the  judgment  exclusively  turned,  was, 
that  to  reetify  a  settlement  the  mistake  or  misinstruc-* 
tion  most  be  mutual. 

Here  there  was  no  mistake  on  the  part  of  the  wife; 
she  clearly  anderstood  and  intended  that  her  husband's 
future  property  was  ta  be  settled,  though  she  did  not 
understand  that  she  was  to  have  a  first  life  estate  in  it. 

The  husband,  on  the  other  hand,  it  was  proved,  was 
under  a  mistake :  he  thought  it  was  his  wife's  future 
property  and  not  his  own  that  was  required  to  be  settled, 
and  was  settled. 

Mr.  Baily  and  Mr.  H.  F.  Shebbeare  were  for  the 
Plaintiff,  the  husband. 
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I860.  It  is  clearly  shown  that  the  husband  did  not  intend 

to  settle  his  own  property ;  there  is  no  authority  on  this 
point.  All  the  cases  go  upon  mutual  mistake  ;  but  does 
that  make  any  difference  ?  The  contract,  to  be  a  con- 
tracty  must  be  mutual.  The  settlement  is  the  settlement 
of  bothy  or  it  is  nothing.  If  the  wife  intended  the  hus- 
band's property  to  be  settled,  but  the  husband  did  not, 
how  can  effect  be  given  as  a  contract  to  that  which  is 
not  the  contract  of  both  parties  ? 

Mr.  Glasse  and  Mr.  Archibald  Smith,  for  the  wife, 
referred  to  Roohe  v.  Lord  Kensington  (a). 

Mr.  Toller  and  Mr.  Cottrell,  for  the  trustee,  took  no 
part  in  the  argument. 

The  Vice-Chancellor  recapitulated  the  facts  above 
stated,  and  proceeded  : — 

The  position  of  the  parties  was  therefore  this:  Mr.  Sells 
did  not  understand  the  effect  of  the  additional  clause, 
and  did  not  intend  it.  But  what  was  the  position  of 
Mrs.  Sells?  Captain  Ward  was  acting  for  her  as  her 
friend  and  adviser:  he  and  Mrs.  Sells  both  understood 
it  to  be  the  intention  of  her  husband  to  settle  his  after- 
acquired  property,  though  Mrs.  Sells  did  not  understand 
that  she  was  to  take  a  first  life  estate  to  her  separate 
use. 

We  have  therefore  here  a  new  case,  of  a  mistake  not 
mutual.  Now  I  quite  agree  in  the  principle  stated  in 
the  case  before  the  Vice-Chancelfor  Wood.  You  cannot, 
I  think,  correct  an  instrument  made  in  consideration  of 

(fl)  2K.  &  3.753,' 
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marriage^  except  on  evidence  of  the  mistake  of  both  I860, 

parties.  The  wife  is  bargaining  for  herself  and  her 
children ;  and  the  question  always  is,  What  is  the  con- 
tract on  which  the  marriage  took  place.  Here,  so  far 
as  the  wife's  contract  and  understanding  are  concerned^ 
the  contract  is  the  settlement  as  it  stands,  though  the 
husband  did  not  understand  that  it  would  affect  his 
property. 

In  the  absence  of  authority,  I  think  I  should  be 
establishing  a  very  dangerous  precedent,  if  I  were  to 
hold  the  mistake  of  one  of  the  parties,  sufficient  for 
rectifying  a  settlement. 

His  Honor  then  adverted  to  the  fact  of  Mrs.  Sells 
not  understanding  that  she  was  to  have  the  first  life 
interest  to  her  separate  use,  with  a  view  to  considering 
whether  he  could  pro  tanto  rectify  the  settlement,  and 
was  of  opinion  that  he  could  not. 

The  bill  was  therefore  dismissed. 
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I860. 
Murcfa  23. 

Infants. 

^Tu^.''^         In  re  DUKE  OF  CLEVELAND'S  HARTE 

Trustees  ESTATES. 

Costs. 

'Where  an  infant  J/HE  question  which  arose  on  these  petitions  was, 

is  entitled  to  whether  it  is  necessary  that  a  guardian  ad  litem  should 

spondent  on  a  ^  specially  appointed  to  an  infant  appearing  upon  a 

petition,  petition  for  the  investment  of  trust  funds  in  which  he  is 

whether  in  a  interested.  Another  question  was,  whether  the  trustees, 
matter  or  a  ^  '  ^  ^  ' 

cause,  he  must  who  had  been  made  respondents  upon  a  petition  pre- 
apoear  by  a  gented  for  the  investment  of  the  proceeds  of  their  trust 
euardian  tid       estate  purchased  by  a  railway  company,  were  entitled  to 

Utem,  their  costs  as  against  the  railway  company. 

Costs  of  trus- 
tees who  had 

been  served  and  Xhe  two  petitions  were  presented  by  Frederick  Re- 
petition by  a  ^^^  Milbank,  for  the  investment  of  the  purchase-money 
tenant  for  life    of  certain  lands  of  which  under  the  will  of  the  Duke  of 

o^rinwar?^^^^  ^^^^^^  ^®  ^^  *^P®°^  ^^^  l'^»  ®"^  "^^^^^  ^^  *^" 
chase-monies      paid  into  Court, 
allowed  against 
the  company. 

William  Henry  Vane  Milbank,  the  tenant  in  tail  of 

the  trust  estates  in  question  under  the  Duke  of  Cleve- 
land's will,  was  made  a  Respondent  on  these  petitions. 

One  of  the  petitions  sought  the  investment  of  the 
purchase-money  of  land  which  had  been  taken  by  the 
Hartlepool  Harbour  and  Railway  Company  under  the 
provisions  of  their  act,  and  the  trustees  of  the  Duke 
of  Cleveland's  will  were  served  with  and  appeared  upon 
this  petition. 

Orders  had  been  made  upon  both  petitions  as  prayed. 
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but  the  Registrar  refused  to  draw  up  the  orders  until  a  I860, 

guardian  ad  litem  had  been  appointed  to  the  infant  Re-  . 

spondenty  and  the  point  now  came  on  to  be  decided  by  Duke  of 

the  Court.  Clevbi^hd's 

HaRTB  £8TATX« 

Mr.  W^  S.  O.  Bag$hawt  appeared  for  the  Petitioner. 

Mr.  O.  O.  Morgan,  for  the  infant  remaioderman,  re- 
ferred to  Me  Crreavea  (a),  in  which  ease  a  guardian  ad 
litem  had  been  appointed  though  there  was  no  suit 
pending. 

Mr.  Renshaw,  for  the  trustees  under  the  Duke  of 
CUvelatuTe  will,  applied  for  their  costs  as  against  the 
company. 

Mr.  Hawkins,  for  the  Hartlepool  Harbour  and  Rail- 
way Company^  submitted  that  the  Lords  Justices  had 
laid  it  down  that  the  tenant  for  life,  being  the  dominus 
litis,  the  trustees  were  not  necessary  parties ;  and 
therefore  that  their  costs  should  not  be  allowed  as 
againat  the  company;  He  Browne,  Ex  parte  Staples  (b) ; 
Wilson  V.  Foster  (c). 

[Mr.  Martindale,  as  amicus  curice,  said  that  the  Vice- 
chancellor  Stuart  had  in  a  similar  case  consulted  the 
Master  of  the  Rolls  and  the  Vice-chancellor  Wood, 
and  come  to  the  conclusion  that  the  appointment  of  a 
gaardian  ad  litem  was  necessary ;  He  Warde  (cf).] 

The  Vice-Chancellor  said  it  was  desirable  that  an 
uniform  practice  should  be  established,  and  he  thought 

(a)  23  Law  T.  5S.  (c)  26  Beav.  398. 

(h)  1  De  G.,  M.  &  G.  294.      \d)  1  Law  T.,  N.  S.  82. 
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1860.  that  it  was  necessary  that  a  guardian  ad  litem  should 

.  be  appointed. 

Duke  of 

Cleveland's        With  regard  to  the  question  of  the  trustees'  costs, 

Mr.  Milne,  the  Registrar,  had  referred  him  to  a  note  of 
a  case  of  Ex  parte  The  Norfolk  Railway  Company  (a), 
which  had  recently  come  before  the  Master  of  the  Rolls, 
and  in  which  the  Master  of  the  Rolls  had  allowed  the 
trustees  their  costs  according  to  the  act,  and  he  thought 
in  the  present  case  he  should  take  the  same  course  and 
allow  the  trustees  their  costs. 


(a)  The  note  in  the  Registrar's  Book  was  as  follows : — 

"  Ex  parte  the  Norfolk  Railway  Company. 
**  Hetkertngton,  for  Petitioner   and  Mr.  Robert    Wlltiam 
Cann, 

*'  Cliapman,  for  the  Company,  contends  that  under  the  act 
the  only  necessary  party  is  the  tenant  for  life,  and  objects  to 
the  costs  of  the  trustees. 

**  Cur.  (Master  of  the  Rolls),  give  costs  according  to  the  act» 
including  those  of  the  trustees :  overruling  Chapman's  ob- 
jection.' 
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I860. 
April  16. 

Injunction, 
Action  at  Law 
against  Sheriff, 
Writ  of  Assist- 
ance, 

WALKER  V,  MICKLETHWAIT.  — 

Thomas  MICKLETHWAIT  died  in  1837,  leaving  The  Court  of 
considerable  real  and  personal  properly,  part  in  trust  Chancery  exer- 
for  sale  and  payment  of  debts,  and  the  residue,  consist-  ^^^^  ^^  permit- 
ing  of  Claxton  estate,  to  bis  son  Thomas  Faber  JUickle-  ting  actions  at 

thwaii,  L^'"  .*°  P^^^^^' 

but  It  will  never 

permit  its  de- 

In  1862  a  creditors'  suit  was  instituted  for  the  admi-  questioned  in  a 

nistration  of  the  estate  of  Thomas  Micklethwait,  and  in  Court  of  Law. 

1854  an  order  was  made  for  sale  of  the  real  estate  devised     ,    neretore, 

where  an  action 
in  trust  for  sale,  and  it  being  alleged  that  there  was  still  of  trover  was 

a  deficiency  for  payment  of  debts  and  costs,  in.  1856  brought  against 
1  ,  1    r       t  1       /.         ^  •  a  sheriff  for  an 

another  order  was  made  for  the  sale  of  a  sutncient  part  ejectment  under 

of  the  other  real  estate  free  from  the  incumbrances  of  a  writ  of  assist- 

those  incumbrancers  who  consented,  and  subject  to  the  ^"^^'  **^"^  /.*" 

'  •^  pursuance  of  an 

incumbrances  of  those  who  did  not,  independently  of  order  of  the 

Mr.  Thomas  Faber  Mickleth wait's  interest  in  the  same  ^'Ourt,  an  m- 

j  unction  was 

under  his  father's  will.  granted,  re- 

straining fur- 
ther proceed- 
On  the  II th  of  September,  1858,  the  Plaintiffs  sold  ings  in  suchac- 

the  whole  of  the  estate  in  the  possession  of  J.  F.  Mic-  tion,  although 

the  action  also 
klethwait  to  Mr.  James  Walker,  of  Sand  Hatton  ;  and  sought  damages 

on  the  28th  of  January  and   the  I2th  of  May,  1859,  for  a  trespass  by 

t  J     r  •         r  i-/r        *         .•  r  the  sheriff  in 

orders  were  made  for  possession  of  ditterent  portions  or  ^^\^\^^  chattels 

such  estate,  and  writs  of  assistance  were  issued,  direct-  not  included  in 

ing  the  sheriff  of  York  to  put  the  purchaser  in  posses-  ^"®  <>''°^''* 

sion  of  the  premises ;  and  on  the  25th,  26th  and  28th 

of  February,  and  the  2Ut  of  Jane,  1859,  the  sheriff's 

Vol.  L— 1.  E 
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J^^^\        oflScers  ejected  the  Defendant,  Thomas  F.  Micklethwait 
Walkee       f'*^"^  ^^^  premises. 

Micklethwait       ^       ,      ^^  ,       ^  ^  ,        ,rt^«    *,     «^r  « 

On  the  24th  of  December,  1858,  Mr.  Walker y  the 

purchaser,  paid  his  purchase-money  into  Court,  and 

thereupon  by  the  conditions  of  sale  became  entitled  to 

the  possession,  or  to  the  rents  and  profits  as  from  the 

29th  of  September,  1868. 

On  the  2nd  of  February,  1860,  Thomas  F.  Mickle- 
thwait commenced  an  action  against  the  purchaser, 
Mr.  Walker^  the  sheriff's  officer,  and  his  agents. 

The  declaration  in  that  action  was  to  the  eflect  that 
the  Defendants  entered  certain  land  of  the  Plaintiffs,  and 
damaged  and  broke  down  certain  buildings  and  sheds 
of  the  Plaintiffs,  and  converted  the  materials  of  the  same 
to  their  own  use,  and  ejected  the  Plaintiffs  from  the  pre- 
mises ;  and  also  that  the  Defendants  seized  certain 
goods,  chattels,  fixtures,  and  effects,  and  large  quanti- 
ties of  timber  and  other  chattels  and  furniture  of  the 
Plaintiffs,  and  carried  away  and  converted  the  same  to 
their  own  use. 

It  appeared  that  in  April,  1846,  Micklethwait  leased 
Claxton  estate  to  John  Lisiter  for  fourteen  years,  and 
that  this  lease  had  been  assigned  to  John  Jackson,  This 
lease  having  expired  in  February,  1869,  Micklethwait 
on  the  9th  of  August,  1869,  commenced  an  action  against 
Jackson  for  the  half-year's  rent  due  to  the  2nd  of  Fe- 
bruary, 1869,  and  also  for  damages  for  breaches  of 
covenant. 

Mr.  Baily  and  Mr.  Little  in  support  of  the  motion. 
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These  two  actions  are  brought  in  defiance  of  the  orders  1 860. 

of  this  Courty  and  this  Court  will  not  permit  them  to  go        ^!j^ 
on.     The  actions  are  founded  on  the  assumption  that  i,. 

MickUthwait  is  still  the  owner  of  the  premises^  and,  as  Micklethwait 
such,  entitled  to  the  possession,  and  also  to  the  rent  and 
damages  for  breach  of  covenant  by  the  lessee ;  Frowd 
V.  Lawrence  (a) ;  Aston  v.  Heron  (ft).  The  actions  com- 
plain of  ejectment ;  and  if  the  orders  made  by  this  Court 
are  light,  the  Defendant  has  no  right  to  make  this  com- 
plaint; and  thus  the  orders  of  this  Court  are  brought 
into  question;  Morrison  v.  Marrison{c);  Russell y. East 
Anglian  Railway  Company  {d), 

Mr.  Roxburgh,  for  the  Plaintiff  at  law,  submitted  that 
the  action  at  law  against  Walker,  though  partly  an 
action  of  trover,  sought  damages  for  a  trespass  in  taking 
possession  of  Micklethwait* s  chattels  which  were  on  the 
premises,  and  not  included  in  the  order  of  the  Court,  and 
that  the  action  against  Jackson  was  an  action  for  rent 
and  damages  for  breach  of  covenant,  to  part  of  which, 
at  all  events,  the  Defendant  Micklethwait  was  entitled, 
and  that  therefore  the  Court  would  not  stop  the  actions 
at  law. 

The  Vice-chancellor. 

The  present  application  asks  the  Court  to  restrain 
the  actions  which  have  been  commenced  by  Mickle- 
thwait, and  also  to  commit  Micklethwait  for  contempt 
of  Court. 

Both  these  actions  proceed  on  the  footing  that  the 
proceedings  in  this  Court  are  entirely  wrong,  and  that 

(a)  1  Jac.  &  Wal.  655.  (c)  10  Jur.  773. 

(6)  2  My.  &  K.  390.  (</)  S  M<N.  &  G.  104. 

e2 
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I860.  Micklethwait  is  still  the  owner  of  the  property,  and,  as 

-^  such,  entitled  to  recover  damages  for  the  trespass,  and 

1^.  for  having  been  ejected  therefrom,  and  i^lso  entitled  to 

Micklethwait  the  benefit  of  the  covenants  in  Jackson's  lease,  including 

that  for  the  payment  of  rent.     The  ground  taken  by 
the  learned  counsel  for  Micklethwait  in  argument  with 
respect  to  the  action  against  Walker^  is  that  (admitting 
the  decree  for  sale  and  the  writ  of  assistance,  and  other 
proceedings  to  be  vah'd  and  regular)  the  purchaser  has 
improperly  taken  possession  of  certain  chattels  which 
do  not  form  part  of  the  property  he  has  purchased  ,*  and 
that  the  action  is  an  action  of  trover  to  recover  the  value 
of  those  chattels ;  and  that  he  ought  not  to  be  restrained 
from  prosecuting  such  an  action.     But  that  is  not  a  full 
and  correct  representation  of  the  nature  of  the  action. 
It  is  in  part  indeed  an  action  of  trover,  but  it  also  seeks 
for  damages  on  account  of  the  injury  alleged  to  be  done 
to  the  premises,  and  on  account  of  having  been  ejected 
the^r^from.     I  think  the  principle  on  which  this  Court 
acts  in  cases  of  this  kind  is  that  stated  in  Aston  v. 
Heron  (a).     The  principle  is  this,  that  if  a  person  has 
sustained  injury  in  consequence  of  any  order  or  pro- 
ceeding of  this  Court,  or  by  reason  of  anything  which 
has  occurred  in  the  execution  of  its  process,  he  must 
seek  redress  here,  and  not  in  a  Court  of  Law.     If  the 
matter  complained  of  involves  a  question  of  the  juris- 
diction  of  this  Court,  or  of  the  validity  or  effect  of  its 
order  or  process,  this  Court  will   never  allow  such  a 
question  to  be  carried  for  decision  to  a  Court  of  Law ; 
but  if,  admitting  the  jurisdiction  of  the  Court  and  the 
validity  of  its  order,  redress  is  sought  merely  in  respect 
of  some  irregularity  or  excess  in  the  execution  of  its 
order,  this  Court  will  at  its  discretion  either  itself  give 

• 
(fl)  2  My.  &  K.  390. 
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redress  to  the  aggrieved  party,  or  permit  him  to  proceed  I860, 

at  law,  as  justice  and  convenience  may  require.  \^^^^^ 

«. 

In  the  present  case,  it  is  true,  the  action  against  M!ckle*hwait 
Walker  is  in  part  an  action  of  trover;  but  even  regard- 
ing it  in  that  light,  the  chattels  to  which  it  relates  are, 
for  the  most  part,  at  least  the  materials  which  formed 
part  of  (be  structure  of  the  buildings  on  the  premises ; 
so  that  if  the  action  were  to  proceed,  the  Court  of  Law 
would  have  to  consider  whether  MichUthwait  was  the 
owner  of  the  property^  and  whether  the  persons  taking 
possession  of  the  chattels  were  infringing  his  rights  as 
owner.  Now  by  virtue  of  the  proceedings  of  this  Court, 
the  premises  had  from  the  29th  of  September,  1858, 
ceased  to  be  in  equity  the  property  of  Micklethwait, 
and  had  become  the  property  of  the  purchaser.  There- 
fore the  validity,  or  propriety,  or  effect  of  the  proceed- 
ings of  this  Court  would  come  into  question  in  the 
action.  But  this  Court  considers  itself  the  best  judge 
of  such  questions;  and  therefore,  even  if  this  action 
had  been  confined  to  trover,  it  would  not  be  right  that 
it  should  proceed. 

But  this  action  is  not  merely  an  action  of  trover ;  it 
further  seeks  damages  for  a  trespass  by  the  officers  in 
executing  the  process  of  this  Court ;  and  on  that  ground 
also  it  cannot  be  allowed  to  proceed. 

With  regard  to  the  action  against  Jackson,  the  tenant. 
The  rent  sought  to  be  recovered,  though  payable  on  the 
1st  of  May,  was  due  in  the  preceding  February,  and 
included  the  half-year's  rent  from  the  preceding  August. 
But  Micklethwait  was  only  entitled  to  the  proportion  of 
that  rent  up  to  the  29th  of  September.  It  seeks  also 
to  recover  damages  for  breaches  of  covenants  contained 
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I860.  in  the  lease.     For  anything  that  appears  in  the  decla- 

».  ration  those  breaches  may  all  have  occurred  since  the 

0.  29th  of  September.     To  both  these  actions   the  only 

MicKLKTuwAiT  dcfence  would  be  by  an  equitable  plea,  and  that  this 

Court  will  not  subject  the  Defendant  to. 

Where  application  is  made  to  this  Court  to  restrain 
an  action,  and  the  Defendant  at  law  has  pleaded  an 
equitable  plea,  he  has  made  his  choice  and  elected  his 
Court;  but  if  he  has  not  so  pleaded,  there  is  nothing  to 
prevent  him  from  coming  to  this  Court. 

It  appears  to  me  therefore  that  I  am  bound  to  restrain 
both  the  actions. 

The  real  question  is,  whether  I  ought  to  direct  a 
reference  to  ascertain  what  damages  have  been  sus- 
tained by  Micklethwait,  I  do  not  think  that  I  ought 
now  to  do  so.  But  in  restraining  the  actions,  I  do  not 
mean  to  preclude  Micklethwait  from  making  any  appli- 
cation to  this  Court  that  he  may  be  advised. 

The  motion  also  seeks  to  commit  Micklethwait  for 
contempt  of  Court.  Though  I  do  not  think  it  necessary 
to  take  that  course,  Micklethwait  must  pay  the  costs  of 
the  motion  and  also  of  the  two  actions. 
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I860. 

February  11th 

&  ISth. 

In  re  NATIONAL  PATENT  STEAM  FUEL  "^^^ 

COMPANY.  'fil'2V: 

BAKERS   CASE.  Loan  by  Di^ 

rector  to  Com- 

1  HIS  case  came  on  upon  a  summons  adjourned  from  P^^y- 

Chambers,  which  had   been   obtained   by  the   official     Shareholders.^ 

manager  to  review  the  decision  of  the  chief  clerk,  who  

^^he  clause  con* 
bad  allowed  the  claim  of  Mr.  Baker,  formerly  one  of  ^ajned  in  the 

the  directors  of  the  above  company,  as  a  creditor  of  the  29th  section  of 

company  for  money  borrowed  for  and  advanced  by  him  l?^    ^*"^  otock 
'      J  ''  J  Companies  ne- 

to  the  company.  gistration  Act 

(7  &  8  Vict, 
c.  110^  re- 
The  31st  section  of  the  deed  of  settlement  of  the  quiring'  every 

contract  or 
dealing  in  which  a  director  is  interested  to  be  submitted  to  the  next  general 
or  special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose,  is 
not  confined  to  contracts  or  dealings  ejusdem  generis  with  the  contracts  re- 
ferred to  in  the  preceding  clause  of  the  same  section,  which  merely  incapaci- 
tates a  director  from  voting  respecting  specified  contracts  in  which  he  is  inter- 
ested, but  includes  an  advance  of  money  by  a  director  to  the  company. 

The  words  '*  summoned  for  that  purpose  "  apply  to  a  special  meeting,  and 
not  to  a  general  meeting  of  shareholders ;  but  to  give  force  to  a  contract  as 
against  the  company  it  is  necessary  not  only  that  the  question  should  be  dis- 
cussed, and  even  unanimously  approved  of  by  such  a  meeting,  but  that  the 
terms  of  such  contract  should  be  submitted  to  and  be  by  resolution  approved 
and  confirmed  to  give  it  validity. 

Therefore,  where  directors  lent  money  to  a  company,  and  in  a  report  pre- 
sented by  the  directors  to  the  next  general  meeting  of  shareholders  was  con- 
tained an  item,  "loans,  6,000/.,"  which  item  was  discussed,  and  the  report  was 
approved  and  confirmed  by  the  meeting,  and  a  winding-up  order  was  sub- 
sequently made  against  the  company  : 

The  Court,  upon  a  claim  by  one  of  the  directors  for  the  money  so  advanced 
by  him  to  the  company,  disallowed  the  claim,  holding  that  it  was  such  a  con- 
tract by  a  director  with  the  company  as  was  contemplated  by  the  7  &  8  Vict. 
c.  110,  s.  29,  and  that  the  terms  of  such  contract  had  not  been  approved  and 
confirmed  by  a  meeting  of  the  shareholders  as  required  by  that  section.  But 
considering  that  it  is  competent  for  a  director  to  advance  money  to  carry  on 
the  business  of  the  company,  the  Court  held  that  the  director  was  entitled  to 
establish  a  claim  for  so  much  of  the  money  as  had  been  properly  applied  for 
the  purposes  of  the  company. 
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I860.  National  Patent  Steam  Fuel  Compawy  authorized  ex- 

traordinary  general  meetings  of  the  shareholders  (among 

National  Pa-  other  things)  to  empower  and  require  the  directors  to 

TENT  Steam     borrow,  and  to  take  upon  mortgage  or  on  such  other 

FuelCompant.  ...  .     .1  X*  •  Lx  lix 

,    in,        securities  as  to  the  meetmg  might  seem  nt  any  sum  or 

sums  of  money  not  exceeding  25,000/. 

At  an  extraordinary  general  fneeting  held  on  the  14th 
of  July,  1853,  the  directors  were  empowered  and 
required  to  borrow  and  to  take  up  on  debentures  any 
sum  or  sums  of  money  not  exceeding  25,000/.  in  the 
whole. 

In  October,  1855,  Mr.  Bakery  at  the  request  of  the 
directors  of  the  company,  and  on  behalf  of  the  com- 
pany, together  with  certain  other  directors,  borrowed 
5,000/.  from  the  English  and  Scottish  Law  Life  AssU' 
ranee  Company,  and  to  secure  that  sum  and  interest 
and  the  premiums  on  policies  of  insurance  effected  on 
their  lives  as  a  collateral  security,  they  executed  a  deed 
of  assignment  of  the  policies  and  covenant  to  trustees 
on  behalf  of  the  insurance  company,  and  a  sum  of 
4,731/.  8s,y  being  the  amount  of  the  loan  after  making 
certain  small  deductions,  was  on  the  24th  of  October, 
1855,  paid  to  the  bankers  of  the  company  to  their  credit. 

One  of  the  policies  which  had  been  effected  for 
2,500/.  on  the  hfe  of  one  of  the  directors  having  fallen 
in,  that  amount  was  written  off  against  the  amount  due 
to  the  insurance  company  in  respect  of  the  loan  of  5,000/. 

Mr.  Baker  on  the  8th  of  March,  1856,  with  certain 
other  directors,  borrowed  from  the  same  insurance  com- 
pany a  further  sum  of  1,500/.,  and  they  executed  a  deed 
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of  asstgnment  of  the  policies  and  covenant  to  the  insu-  1869. 

ranee  company  to  secure  the  same.  . 

National  Pa- 
The  next  ordinary  general  meeting  of  the  shareholders     ^^nt  Stbam 

was  held  on  the  22nd  of  March,  1856.     It  appeared  that  ^         .    ^      * 

./.     „    ,         1  I        .     .•       Baker's  Cask. 

these  loans  were  not  specmcally  brought  to  the  attention 

of  the  meeting,  but^  that  in  a  statement  of  account  con- 

tained  in  a  report  submitted  to  the  meeting   by  the 

directors,  there  was  among  other  items  an  item  *'  loans 

6,000/."     This   6,000Z.   included    the  balance   due  in 

respect  of  the  two  loans  from  the  English  and  Scottish 

Law  Life  Assurance  Company;  but  there  was  nothing 

to  show  that  on  the  face  of  the  report.    The  report  so 

presented  by  the  directors  was  adopted  and  confirmed 

by  the  meeting. 

It  appeared  from  the  evidence  that  at  the  meeting  of 
the  22nd  of  March,  1856,  the  attention  of  the  share- 
holders was  called  to  the  state  of  the  several  loan 
accounts,  and  particularly  of  the  two  loans  from  the 
English  and  Scottish  Assurance  Company,  and  the 
conduct  of  the  directors  in  reference  to  such  loans  was 
unanimously  approved  by  the  shareholders,  but  that  no 
resolution  was  submitted  to  the  meeting  respecting 
those  loans,  because  the  directors  believed  that  they  had 
been  authorized  to  effect  such  loans  by  the  resolution 
authorizing  them  to  borrow  sums  not  exceeding  25,000/., 
and  that  after  the  sanction  which  had  been  given  to 
the  form  of  a  loan  obtained  from  the  Great  Britain 
Insurance  Company  \n  1854,  under  precisely  similar 
circumstances,  and  which  loan  had  been  confirmed  at  a 
meeting  held  shortly  afterwards,  there  was  no  necessity 
again  to  ask  for  a  formal  confirmation  on  the  part  of 
the  shareholders  beyond  obtaining  an  expression  of  their 
approval. 
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1860.  Mr.  Baker  on  the  3rd  of  August,  1868,  paid  2,659i 

.  \8,  Ad,   to  the  English  and  Scottish  Life  Assurance 

National  Pa-    Company  on  account  of  the  National  Patent  Steam  Fuel 

TENT  Steam     Company  in  respect  of  the  above  loans  ;  and  he  carried 

,  '  in  a  claim  for  that  sum  and  interest  before  the  chief 

clerk  under  the  winding-up  order,  which  had  been  made 

against  the  National  Patent  Steam. Fuel  Company. 

Mr.  Glasse  and  Mr.  Baggallay,  for  the  official  mana- 
ger, opposed  the  claim,  and  submitted  that  the  claim 
in  respect  of  the  loan  was  invalid  as  against  the  com- 
pany ;  that  it  was  a  contract  or  dealing  by  a  director  with 
the  company  within  the  meaning  of  the  29th  section  of 
the  Joint  Stock  Companies  Registration  Act,  1844  (a). 


(a)  The  29th  section  of  the 
7  &  8  Vict.  c.  1 1 0.  is  as  fol- 
lows : —  That  if  any  director 
of  a  joint  stock  company, 
registered  under  this  Act, 
be  either  directly  or  in- 
directly concerned  or  inte- 
rested in  any  contract  pro- 
posed to  be  made  by  or  on 
behalf  of  the  company, 
whether  for  land,  materials, 
work  to  be  done,  or  for  any 
purpose  whatsoever,  during 
the  time  he  shall  be  a  di- 
rector, he  shall,  on  the  sub- 
ject of  any  such  contract  in 
which  he  may  be  so  con- 
cerned or  interested,  be  pre- 
cluded from  voting  or  other- 
wise acting  as  a  director,  and 
that  if  any  contract  or  deal- 
ing (except  a  policy  of  assu- 
rance, grant  of  annuity,  or 
contract  for  the  purchase  of 
an  article,  or  of  service  which 
is  respectively  the  subject  of 
the  proper  business  of  the 
company,  such  contract  being 
made  upon  the  same  or  the 
like  terms  as  any  like  con- 


tract with  other  customers  or 
purchasers)  shall  be  entered 
mto  in  which  any  director 
shall  be  interested,  then  the 
terms  of  such  contract  or 
dealing  shall  be  submitted  to 
the  next  general  or  special 
meeting  of  the  shareholders, 
to  be  summoned  for  that  pur- 
pose, and  that  no  such  con- 
tract shall  have  force  until 
approved  and  confirmed  by 
the  majority  of  votes  of  the 
shareholders  present  at  such 
meeting,  and  that  if  at  any 
time  any  director  cease  to  be 
a  holder  of  the  prescribed 
number  of  shares  in  the 
company,  or  shall  become  a 
bankrupt  or  insolvent,  or 
shall  have  suspended  pay- 
ment, or  compromised  with 
his  creditors,  or  be  declared 
a  lunatic,  then  it  shall  be  un- 
lawful for  any  such  director 
to  continue  as  a  director,  or 
to  act  as  such,  and  the  office 
of  such  director  shall  be  and 
is  hereby  declared  to  be  va- 
cant. 
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and  the  terms  of  the  loan  not  having  been  sabmitted  to  1360. 

and  approved  and  confirmed  by  the  shareholders  in  the  i^  ^^ 

manner  provided  by  the  29th  section  of  that  act^  the  con-  National  Pa- 
tract  had  no  force,  and  the  claim  for  the  loan  ought  not  p"^c  mpany 
to  be  allowed  as  against  the  official  manager  under  the  g^j^^E's  Cask. 
Winding-up  Order;  Ex  parte  Green  {a)  \  Sleeve's  case  (b). 


Mr.  Baily  and  Mr.  W.  Mackeson  in  support  of  the 
claim. 

1st.  The  borrowing  of  money  by  a  director  on 
behalf  of  and  for  the  purposes  of  the  company  is 
not  such  a  contract  as  was  contemplated  by  the  29th 
sect  of  the  7  &  8  Vict.  c.  110.  The  contracts  referred 
to  in  the  second  branch  of  the  section  include  only 
contracts  ejusdem  generis  with  those  specified  in  the 
first  branchy  namely,  contracts  for  land,  materials  or 
work  to  be  done ;  and  a  loan  of  money  cannot  be  said 
to  be  ejusdem  generis  with  such  contracts. 

2nd.  The  loans  in  question,  though  perhaps  not  for- 
mally submitted  to  the  shareholders,  were  in  fact  sub- 
mitted to  and  approved  by  the  shareholders  present  at 
the  general  meeting  of  the  22nd  of  March,  1856, 
and  thus  the  provisions  of  the  29th  sect,  have  been 
substantially  complied  with.  It  is  not  necessary  that  a 
general  meeting  should  be  ''summoned  for  the  pur- 
pose.*'   Those  words  apply  to  special  meetings  only. 

3rd.  The  money  the  proceeds  of  the  loan  having 
been  applied  by  the  directors  for  the  purposes  of  the 
company,  Mr.  Baker  is  entitled  to  recover  it  from  the 
official  manager. 

(a)  24  L.  J.  331.  (6)  29  L.  J.  43. 
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I860.  They  referred  to  Plate  Glass  Universal  Insurance 

j^  Company  V.  Sunlei/{a);  Chippendale's  Case  (fi) ;  Ernest 

National  Pa-   v.  Nichols  (c) ;  Murray's  Executor's  Case  {d) ;  Teversham 

P^*J^J^Steam    y.  Cameron's  Company  (e);  Maclae  v.  Sutherland  (f)  \ 

«        ,    p,      *  Norwich  Yarn  Company^  Ex  parte  Bignold{g)\  Fosters. 

Oxford^  Worcester  and  Wolverhampton  Railway  Comr 
pany  (A) ;  Poole  v.  National  and  Provincial  Life  In- 
surance  Company  (tj;  Bryson  v.  Warwick  and  Bir^ 
mingham  Canal  Company  (Jk), 

Mr.  Olasse  in  reply. 

The  Vicb-Chamcbllor  (after   stating   the    facts 
above  set  out) : 

The  transaction  in  respect  of  which  this  claim  is  made 
was  the  borrowing  money  by  certain  individual  directors 
in  order  to  lend  that  money  to  the  National  Patent 
Steam  Fuel  Company,  \t  being  intended  that  the  company 
should  guarantee  those  borrowers  from  the  obligation  to 
pay.  It  was  intended  that  the  Company  should  pay  the 
debt,  and  that  if  the  borrowers  should  be  compelled  to 
pay  \t,  then  the  company  should  indemnify  them.  The 
first  question  is  whether  a  transaction  of  that  sort  comes 
within  the  scope  and  meaning  of  the  29th  sec.  of  the 
7  &  8  Vict.  c.  110.  The  policy  of  that  section  was  to 
prevent  what  might  be  called  "jobbing"  by  directors 
*  against  the  interests  of  the  shareholders.  It  was  to 
prevent  directors  from  placing  themselves  in  a  position 
where  their  interest  might  conflict  with  their  duty  ;  and 

(a)  8  Ell.  &  B.  47  ;  S.  C.  (/)  18  Jur.  942. 

6  Exch.  796.  (g)  22  Beav.  144. 

(6)  4  De  G..  M.  &  G.  33.  (A)  17  Jur.  167. 

(c)  6  H.  of  L.  Cas.  401.  (i)  4  Jur.  N.  S.  54. 

(d)  5DeG.,  M.&G.746.  {k)  4DeG.,M.  &G.  711. 

(e)  3  De  G.  &  Sra.  296. 
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with  that  object  the  two  branches  of  the  section  are  1860. 

framed.     The  language  of  the  first  branch  is,  "That  if  j 

any  director  of  a  joint-stock  company  registered  under  National  Pa- 

this  Act  be  either  directly  or  indirectly  concerned  or    tent  Steak 

,         ,  ,     -      FuelCompany. 

mterested   m   any  contract  proposed  to  be  made  by  ^         ,    ^ 

or  on  behalf  of  the  company,  whether  for  land,  ma- 
terials, work  to  be  done,  or  for  any  purpose  whatsoever 
during  the  time  he  shall  be  a  director,  he  shall,  on  the 
subject  of  any  such  contract  in  which  he  may  be 
so  concerned  or  interested,  be  precluded  from  voting  or 
otherwise  acting  as  a  dii*ector."  Upon  this  a  question 
has  been  raised  whether  the  words  ''for  any  purpose 
whatsoever "  mean  ''  for  any  purpose  ejusdem  generis 
with  any  of  those  which  are  specifically  mentioned," 
viz.  for  land,  materials  or  work.  It  does  not  seem  to 
roe  to  be  very  important  in  the  present  case  to  decide 
that  question ;  because,  even  if  that  were  the  true  con- 
struction of  that  first  branch  of  the  section,  it  would 
not  follow  that  the  contracts  mentioned  in  the  second 
branch  of  the  section  are  to  be  confined  to  the  sort  of 
contracts  mentioned  in  the  first.  The  second  branch  of 
the  section  is  as  follows  : — ''  If  any  contract  or  deahng, 
except,  &c.'*  (I  will  presently  refer  to  the  exception) 
''shall  be  entered  into  in  which  any  director  shall 
be  interested,  then  the  terms  of  such  contract  or  deal- 
ing shall  be  submitted  to  the  next  general  or  special 
meeting  of  the  shareholders  to  be  summoned  for  that 
purpose,  and  that  no  such  contract  shall  have  force 
until  approved  or  confirmed  by  the  majority  of  votes  of 
the  shareholders  present  at  such  meeting.**  Supposing, 
then,  a  contract  to  be  entered  into  between  the  acting 
directors  of  a  company  and  an  individual  director,  by 
which  that  director  agrees  to  lend  to  the  company  so 
much  money  upon  certain  terms,  does  such  a  contract 
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1860.  come  within  the  meaning  of  this  gecond  branch  of  the 

^^  section  ? 

In  re 

National  Pa- 
tent Stbam         Now  it  appears  to  me  in  the  first  place,  that  it  certainly 

*  r*  *  ^^°^^^  within  the  mischief  which  the  Act  was  intended 
to  prevent,  because  a  director  by  entering  into  such  a 
contract  may  be  in  a  position  in  which  his  interest  con- 
flicts with  his  duty.  It  is  his  interest  to  lend  the  money 
on  the  most  favorable  terms  for  himself;  it  is  his  duty 
in  his  character  of  director  to  obtain  the  loan  on  the 
most  favorable  terms  for  the  company ;  therefore  such 
a  transaction  appears  to  me  to  come  within  the  mischief 
intended  to  be  prevented  by  the  act.  And  clearly  it 
comes  within  these  words  '^  a  contract  in  which  a  direc- 
tor is  interested/'  if  the  word  "contract"  is  used  in  its 
general  and  ordinary  sense.  The  question  then  is, 
whether  the  contracts  mentioned  in  that  second  branch 
of  the  section  mean  only  such  contracts  as  are  men- 
tioned in  the  first  branch ;  and,  if  they  do,  whether  the 
contracts  in  the  first  branch  (and  therefore  the  contracts 
in  the  second)  are  limited  to  contracts  ejusdem  generis 
with  the  contracts  specifically  mentioned  in  that  first 
branch,  viz.,  contracts  relating  to  land,  materials,  or 
work  done,  and  therefore  not  including  a  contract  for 
the  loan  of  money.  Now,  in  the  first  place,  the  second 
branch  of  the  section  uses  language  which  does  not  in 
any  way  refer  to  the  first  branch.  If  it  had  been  in- 
tended to  limit  the  contracts  mentioned  in  the  second 
branch  to  such  as  are  mentioned  in  the  first  branch,  the 
language  would  have  been  "  any  such  contract  as  before 
mentioned."  Besides,  in  addition  to  the  word  ''con- 
tract," the  second  branch  contains  the  word  "  dealing," 
which  is  not  found  in  the  first  branch.  Prima  facie, 
then,  I  should  consider  that  it  was  not  intended  to  limit 
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the  contracts  in  the  second  to  those  in  the  first  branch,  1860. 

assuming  that  those  in  the  first  branch  are  of  a  limited        ^^t^^^ 
description.     But  further,  from   the   language  of  the  National  Pa- 
exception  in  the  second  branch  it  appears  to  me  to  be     ^bn^  Steak 
clear  that  the  contracts  in  the  second  branch  cannot  be  , 

limited  to  those  which  are  ejusdem  generis  with  the 
particular  species  of  contracts  mentioned  in  the  first 
branch.  For  among  the  contracts  or  dealings  com- 
prised in  that  exception  are  policies  of  assurance  and 
grants  of  annuities ;  and  surely  it  is  impossible  to  say 
that  a  policy  of  assurance,  or  the  grant  of  an  annuity, 
is  a  contract  ejusdem  generis  with  the  contracts  speci- 
fically mentioned  in  the  first  branch  of  the  section,  that 
is,  contracts  for  land,  materials,  or  work  to  be  done. 
Furthermore,  we  have  the  opinion  of  Lord  WensleydaU^ 
in  the  House  of  Lords,  in  the  case-  of  Ernest  v.  Ni- 
chols (a),  to  this  effect,  that  a  contract  for  amalgamation 
between  two  companies  is  such  a  contract  as  comes 
within  both  branches  of  this  section ;  and  no  one  will 
say  that  a  contract  by  which  two  joint-stock  companies 
agree  to  amalgamate  their  business,  or  by  which  one  of 
them  agrees  to  assign  over  all  its  business  to  the  other, 
is  a  contract  ejusdem  generis  with  a  contract  for  land, 
materials  or  work  to  be  done.  Besides  which  we 
have  the  express  decision  in  Teversham  v.  Cameron  s 
Company  (ft),  that  a  contract  by  a  director  for  the 
loan  of  money  to  the  company  is  a  contract  that  comes 
within  the  operation  of  this  29th  section  of  this  act. 

The  next  question  is,  whether  there  has  been  a  com- 
pliance with  the  requisitions  of  the  act  with  regard  to 
such  a  contract,  which  are,  that  the  terms  of  such  con- 
tract or  dealing  shall  be  submitted  to  the  next  general 
or  special  meeting  of  the  shareholders  to  be  summoned 

(a)  6  H.  of  L.  Cas.  412.  (6)  3  De  G.  &  Sm.  296. 
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1860.  for  that  purpose;  it  being  expressly  enacted   that  no 

^^  such  contract  shall  have  force  till  approved  and  cod- 

National  Pa-  firmed  by  the  majority  of  votes  of  the  shareholders  pre- 
TSNT  Steak  gent  at  such  meeting.  Upon  this  clause  a  question  has 
.  r-  '  ^^^  raised,  whether  the  words  "  to  be  summoned  for 
*  that  purpose  "  apply  not  only  to  the  special  meeting, 
but  also  to  the  general  meeting  ?  So  far  as  it  is  neces- 
sary to  express  any  opinion  upon  that  point,  I  think 
with  Lord  Justice  Turner,  in  Murray  s  Eiecular's 
Case  (a),  that  it  is  not  necessary  that  the  general  meet- 
ing— provided  it  is  the  next  general  meeting — should 
be  summoned  for  the  purpose,  and  that  those  words 
were  intended  to  apply  to  the  special  meeting  only ; 
although  it  must  be  admitted  that  having  regard  to  the 
position  of  the  words,  the  mere  grammatical  construc- 
tion would  lead  to  a  different  conclusion.  It  was  sug- 
gested that  Lord  Wensleydale  used  language  which 
expressed  a  different  opinion  ;  but,  on  reading  his  judg- 
ment, I  have  come  to  the  conclusion  that  he  did  not 
mean  to  express  any  opinion  about  it ;  and  therefore  I 
do  not  think  there  is  any  real  conflict  of  opinion  be- 
tween Lord  Wensleydale  and  Lord  Justice  Turner  on 
that  point.  If,  then,  this  contract  had  been  submitted 
to  the  next  general  meeting,  and  approved  and  con- 
firmed by  the  majority  of  votes  at  that  meeting,  though 
not  specially  summoned  for  the  purpose,  I  should  think 
that  sufficient.  Now  it  appears  to  me  that  what  took 
place  at  the  next  general  meeting  was  this: — ^Tfaere 
was  a  certain  report  made ;  that  report  referred  to  a 
balance-sheet  which  was  read  to  the  meeting ;  and  in 
that  balance-sheet,  amongst  the  items  to  the  debit  of 
the  company,  there  was  this  item  : — '*  Loans,  6,000/." 
But  the  particulars  of  the  loans  did  not  appear;  nor 
was  there  in   the   report  or  in  the  balance-sheet  the 

(a)  5  De  G.,  M.  &  G.  746. 
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8lighte«»t  allusion  to  the  fact  of  there  heing  a  loan  from  1860. 

a  director.  ^^T^^ 

In  re 

National  Pa- 
It  is,  however,  stated  that  the  attention  of  the  share-     tbmt  Steam 

holders  at  that  meeting  was  called  to  the  state  of  the  ^  *  c  * 
several  loan  accounts,  and  particularly  of  the  two  loans 
from  the  English  and  Scottish  Assurance  Company, 
and  to  the  transactions  of  the  directors  in  respect 
thereof,  and  to  the  necessity  which  bad  forced  the 
directors  to  obtain  those  loans,  and  that  they  were 
informed  of  the  amount  which  had  been  written  off  the 
first  loan  from  the  English  and  Scottish  Assurance 
Company  in  consequence  of  the  death  of  Mr.  Brooh; 
and  that  the  effect  thereof  was  enlarged  on  by  different 
persons  present  at  such  meeting,  and  the  conduct  of 
the  directors  in  reference  to  such  loans  from  the  English 
and  Scottish  Assurance  Company  was  unanimously 
approved  by  the  shareholders.  Now  I  collect  from 
what  is  stated,  that  there  was  some  conversation  or 
discussion  among  the  persons  present  at  that  meeting 
about  these  loans,  and  the  circumstances  under  which 
they  were  contracted.  I  do  not  understand  that  it  is 
meant  to  be  represented  either  that  the  directors  or  the 
chairman  Mr.  Baker  submitted  to  the  consideration  of 
the  meeting  the  question  whether  it  was  a  proper  trans- 
action, and  whether  they  approved  and  confirmed  it; 
but  I  will  assume,  in  favor  of  the  claimant,  that  it  was 
talked  about  or  discussed  either  by  all  or  some  of  the 
parties  present.  But  whilst  I  assume  this,  in  the  most 
favorable  way  for  the  claimant,  to  have  taken  place, 
can  I  assume  that  all  the  shareholders  there  present 
had  the  matter  brought  to  their  attention  and  submitted 
to  their  consideration,  as  one  upon  which  they  were  to 
come  to  a  decision  as  to  whether  they  would  approve 
and  confirm  it  or  not ;  and  that,  having  that  in  their 
Vol.  I— 1.  p 
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I860.  mind^,  they  did  by  any  resolution  express  their  appro- 

,  bation  of  it  ?     I  cannot  come  to  that  conclusion.     One 

National  PAr  ^^  ^^  affidavits  indeed  states  that  ''  the  conduct  of  the 
TENT  Steam,  directors  in  reference  to  such  loans  from  the  English 
,  ^  '  and  Scottish  Assurance  Company  was  unanimously 
*  approved  by  the  shareholders."  But  that  statement 
only  comes  to  this  :  that  nobody  expressed  any  disap- 
p^pbatipn  ;  they  talked  about  it,  it  may  be  that  they  all 
talked  about  it,  and  no  one  expressed  disapprobation 
of  the  conduct  of  the  directors.  But  were,  the  terms 
of  the  contract  submitted. to  them  and. approved  and. 
confirmed  by  the  majority  of  their  votes?  So  far 
from  ity  the  affidavit, fairly  and  candidly  proceeds  thus: 
**iKo  resolution  was  submitted  to  the  meeting  because 
the  directors  believed  that  they  were  authorized  to 
ejBSect  such  loans,  and  that  after  the  sanction  given 
to  the  form  of  the  loan  obtained  from  the  Great 
Sfitain  Insurance  Company^  there  was  no  necessity 
ag^in  to  ask  for  a  formal  confirmation  on  the  part  of 
the  shareholders  beyond  obtaining  an  expression  of 
their  approval."  That  is  a  very  fair,  and  I  have  no 
doubt  a  correct,  account  of  the  transaction ;  but  it  does, 
not  satisfy  the  exigency. of  the  Act  of  Parliament,  and 
therefore  I  mu^t  come  to  the  conclusion  that  there  has 
b(sen  no  such  approval  and  confirmation  as  the  Act 
requires. 

Now  supposing  there  had  been  a  due  confirmation  of 
the  contract  according  to  the  Act  of  Parliament,  the 
efiect  would  have  been  that  the  contract,  as  a  contract, 
would  have  been  binding  on  the  company,  irrespective 
of  the  manner  in  which  the  money  was  applied,  and 
even  though  every  farthing  of  it  had  been  afterwards 
misapplied.  But  although  for  want  of  confirmation  the 
contract  is  not  binding  upon  the  company  as  a  contract^ 
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still  Mr.  Baker  may  be  entitled  to  recover  the  money,  1860. 

if  he  can  show  that  it  was  duly  applied  in  carrying  on  .- 

the   business    of  the   company.      For  if   a  director,  National  Pa- 
finding  that  it  is  necessary  for  the  carrying  on  of  the  J'^^'L  Stbam 
business  of  the^  company  that  goods  should  be  pur-  ^        »    r      * 
chased,    or  that   workmen   should   be  employed  and 
wages  paid,   or  that  other  disbursements  should   be 
made,  and  that  there  are  no   available   funds  of  the 
company  at  their  bankers,  should  out  of  his  own  pocket 
advance  the  money  necessary  to  carry  on  the  business, 
and  it  is  applied  accordingly,  he  would  have  a  right  to 
recover  that  money ;  and  in  my  opinion  such  a  transac- 
tion woold  not  be  a  contract  within  the  meaning  of  the 
29th  section^ 

Upon  the  whole  I  am  of  opinion  that  the  clarm  of 
Mr.  Btthur  by  virtue  of  the  contract  must  be  dish- 
allowed (  bat  he  mast  be  at  liberty  to  establish  a  claim 
for  so  moch-of  the  sum  in  question  as  he  can  show  to 
have  been  property  •  applii^d  for  the*  purposes  of  the 
company. 


JU. 


v2 
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I860. 
April  27,  28. 

IFtli. 
Construction, 

^%miuim^^  i?e  GREEN'S  ESTATE. 


A  testator  be-  XhIS  was  a  petition  under  the  statute  22  &  23  Vict. 
Sof  llL^^^^^  c.  35,  s.  30,  by  the  executors  under  the  will  of  George 
tate  to  trustees  Frederick  Green ,  for  the  opinion,  advice  or  direction  of 

upon    trust    to  ^jj^  Court  as  to  who  were  entitled  to  the  testator's  resi- 

transfer  one 

moiety  to  his      duary  personal  estate. 

sister,  and    the 
other  moiety  to 

his  three   bro-  George  Frederick   Crreen,  the  testator,  by  his  will 

James    Jenkin-  dated  the  2 1st  of  February,  1867,  gave,  devised  and 

son    and  John^  bequeathed  all  his  real  and    personal  estate  of  what 

that  '*  should  mature  and  kind  soever,  and  wheresoever  the  same  might 

notmysaidbro-  be  at  the  time  of  his  decease,  and  all  his  estate,  right 

ther  Rtchard  ^^^j  interest  therein,  to  two  executors  named  in  his  will, 

supposed  to  be  ^^^^^  heirs,  executors,  administrators  and  assigns,  and 

now  alive  and  after  declaring  certain  specific  trusts  relating  to  the 

resident  in  i^ti«-  ,    ,       ^  ,, 

Ira/ a. make  any  «»«€»  proceeded  as  follows  :- 

claim  to  the  •        .  i  #.    •  .  i 

shares  and   in-       ''And  as  to  the  rest  and  residue  of  the  said  trust 

terests  in  the  monies  which  shall  remain  after  answering  and  satisfy- 
trust-monies  to  '"S  ^^®  trusts  and  purposes  hereinbefore  declared  of  and 
to  which  he  may  concerning  the  same,  I  hereby  declare  that  the  said 

become  entitled  ^^ustees  or  trustee  for  the  time  being  of  this  my  will 
under   this   my  ^  ^ 

will  within  the  do  and  shall  stand  possessed  thereof  upon  trust  as  soon 

time  or  space  of 

three  years  next  after  my  decease,"  then  the  trustees  were  at  the  expiration 
of  such  three  years  to  transfer  **  the  shares  and  interests  of  the  said  Richard 
Green  **  unto  his  sister  and  two  brothers,  James  Jenkinson  and  John,  in  equal 
shares.     Richard  Green  died  in  the  lifetime  of  the  testator. 

Held,  that  Richard  Green's  share  in  the  residue  did  not  lapse  by  his  death 
without  claiming  it,  but  that  it  passed  by  the  gift  over  to  the  sister  and  two 
surviving  brothers. 
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as  may  be  conveniently  after  my  decease,  to  pay,  trans-  1 860. 

fer   and  assign  one  moiety  or  equal  half  part  thereof,      «   Green's 

and  of  the  stock,  funds  and  securities  in  or  upon  which        Estate. 

the  same  shall  be  invested,  unto  my  said  sister  Ellen 

Green,  her  executors,  administrators  and  assigns,  for 

her  and  their  own  absolute  use  and  benefit;  and  upon 

trust  to  pay,  transfer  and  assign  the  remaining  moiety 

or  equal  half  part  thereof,  and  of  the  stock,  funds  and 

securities  in  or  upon  which  the  same  shall  be  invested, 

unto  and  to  be  equally  divided  between  my  said  brothers, 

Richard    Green,   James   Jenkinson    Green  and  John 

Cfreen,    their  executors,    administrators   and   assigns, 

provided  always,  and  I  do  hereby  will  and  declare,  that 

should  not  my   said   brother  Richard  Green,  who  is 

supposed  to  be  now  alive,  and  resident  in  Australia,  make 

any  claim  to  the  shares  and  interests  in  the  said  several 

trust  monies  to  which  he  may  become  entitled  under  this 

my  will  within  the  time  or  space  of  three  years  next 

after  my  decease,  then  and  in  such  case  the  said  trustees 

or  trustee  for  the  time  being  of  this  my  will  do  and  shall, 

at  the  expiration  of  the  said  period  of  three  years,  pay 

transfer  and  assign  the  said  shares  and  interests  of  the 

said  Richard  Green  in  the  said  trust  monies,  and  the 

stocks,  funds  and  securities  in  or  upon  which  the  same 

shall  be  invested,  and  the  interest,  dividends  and  annual 

produce  thereof,  and  all  accumulations  thereof,  unto  my 

said  sister  Ellen,  and  my  said  brothers  James  Jenkinson 

Green  and  John  Green,  their  executors,  administrators 

and  assigns,  in  equal  shares  and  proportions,^^ 

The  testator  died  on  the  18th  of  November,  1868. 

Richard  Green,  one  of  the  three  brothers  of  the  tes- 
tator named  in  his  will,  died  in  the  lifetime  of  the  tes- 
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1360.  tator.    James  Jenkinson  Greeny  ^mother  ,l)rQther,  .(tlao 

died  in  the  testator's  lifetime. 


Re  Green's 

ESTATB. 


The  question  was^  whether  the  one-pixth  shjare  in  th^ 
testator's  residue  which  was  given  jto  flichfitr4  Green, 
who  died  in  the  lifetime  of  the  testator^  devolved  as  ft 
lapsed  legacy  upon  the  testator's  next  of  kin,  or  whether, 
.by  reason  of  the  provision  contained  .in  the  will  for  thp 
event  of  Richard's  not  claiming  the  share  intended  for 
him  within  the  three  years  of  the  testator's  death,  thjB 
share  intended  for  him  was  distributable  one-third  to 
Ellen  Green,  one-third  to  John  Chreen,  and  oqe-third  ^o 
the  next  of  kin  in  the  place  of  James  Jenhinsqn  Greei^, 
who  also  died  before  the  testator. 

Mr.  Martineau,  who  appeared  for  the  executors,  by 
whom  the  petition  had  been  presented,  took  no  part  in 
the  argument. 

Mr.  Baily  and  Mr.  Marten,  for  the  testator's  next  pf 
kin,  submitted  that  the  share  given  to  Richard  Green 
on  the  failure  of  the  conditions  lapsed.  The  testator 
had  in  the  gift  over  given  over  not  a  specific  legacy  pr 
sum,  but  had  only  given  the  shares,  or  interests,  \o 
which  Richard  Green  might  become  entitled;  and 
Richard  Green,  in  the  events  which  had  happened 
never  having  become  entitled  by  claiming  the  sbarie, 
there  was  nothing  which  could  pass  to  the  persons 
named  in  the  gift  over.  They  cited — Bastin  v. 
Watts  (a);  Rider  v.  Wager  {b);  Smith  v.  Oliver  (c); 
Lenox  v.  Lenox  (d) ;  Hughes  v.  Ellis  (e). 

(a)  3  Beav.  97.  (c)  1 1  Beav.  494-. 

(6)  «  P.  W.  SSI.  (rf)  10  Sim.  400. 

(e)  20  Beav.  193. 
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Mr.  'Shapter  and  Mr.  Langlev,  for  the  persons  en-  iBSO. 

titled  tindier  the  gift  over,  contended  that  the  testator  p^  ^  , 
intended  to  provide  for  the  event  of  Richard  Gfreenfs  Bstatb. 
never  beconaing  entitled,  from  whatever  cause  that  might 
happen.  The  event  of  Richard  Green's  not  claiming 
within  three  years  must  be  read  not  as  a  strict  condition, 
but  as  a  conditional  limitation,  and  the  prior  limitation 
being  out  of  the  case,  the  subsequent  limitation  must 
take  effect 

They  cited  Jones  v.  Westcomb  (a);  Avelyn  v. 
Ward  (6);  Warren  v.  Rudall  (c);  Scatterwood  v. 
JEdge  (rf) ;  King  v.  Cleaveland  (e) ;  Jarvis  v.  Pond  (f) ; 
Humphreys  v.  Howes  (g);  Willing  y.  Baine  (A); 
Bebb  v.  Beckwith  (t). 

Mr.  Baily  in  reply. 

The  Vicb-Chancbllor. 

If  the  testator  had  stopped  at  the  end  of  the  first 
gift  to  the  sister  and  brothers,  without  doubt  the  share 
of  any  one  of  the  residuary  legatees  dying  in  the  life- 
time of  the  testator  would  have  lapsed  and  gone  over 
to  the  next  of  kin. 

But  then  follows  the  proviso  upon  which  the  present 
question  turns.  The  clause  is  as  follows : — [His  Honor 
then  read  the  clause  set  out  ante^  page  69.] 

The  condition  on  which  the  share  of  Richard  is  given 


(a)  Prec.  in  Chan.  SI  6.  (/)  9  Sim.  549. 

{h)  1  Ves.  sen.  420.  (g)  1  Ras.  &  My.  639. 

(c)  4  Kay  &  J.  603.  [h)  8  P.  W.  113. 

d)  1  Salk.  229.  (t)  2  Beav.  308. 

e)  26  Beav.  26. 


\ 
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1 860.  QYQY  to  those  three  persons  is  Richard^a  not  claiming 

Re  Green's     ^^^^  share  within  three  years  after  the  testator's  death. 
Estate.        which  event  {Richard  having  died  before  the  testator) 
it  is  certain  must  happen. 

The  next  of  kin  contend  that  the  testator  intended  to 
give  the  share  over  only  in  the  event  of  RicharcTs 
becoming  entitled  to  the  share  under  the  bequest  by 
surviving  the  testator,  and  omitting  to  claim  it  within 
three  years ;  and  that  the  testator  did  not  intend  that 
the  condition  should  be  fulfilled  by  Richard^s  dying  in 
his  own  lifetime. 

Let  me  first  consider  what  would  have  been  the 
effect  of  the  clause  without  the  words  '*  supposed  to 
be  now  alive  and  resident  in  Australia*^  To  put  a  very 
simple  case,  if  a  testator  gives  a  legacy  of  100/.  to 
his  son  A.f  and  if  A.  dies  under  twenty-one,  then 
to  jB.,  it  is  quite  clear  that  if  A.  dies  under  twenty- 
one  (whether  he  survive  the  testator  or  not),  the 
legacy  will  be  payable  to  JB.  So  if  legacies  are  given 
to  each  of  the  children  of  the  testator,  payable  at 
twenty-one,  and  in  the  event  of  any  of  them  dying 
under  that  age,  the  legacy  of  any  one  so  dying  is  given 
to  the  survivors.  If  any  of  those  persons  die  under 
that  age,  whether  before  or  after  the  death  of  the 
testator,  his  legacy  would  go  over  to  the  survivors. 
That  point  was  decided  in  Willing  v.  Baine{d)j  which 
Sir  John  Leach  called  a  leading  case;  and  the  same 
point  was  decided  in  Darrel  v.  Molesworth  (ft),  and  in 
Humbersione  v.  Stanton  (c),  by  Sir  William  Grant. 

But  it  has  been  contended  that  though  that  may 
be  so  in  the  case  of  a  particular  legacy,  yet  in  this  case 

(a)  3  P.  W.  113.  (b)  2  Vern.  $7S. 

(c)  1  Ves.  &  B.  385. 
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what  is  given  over  is  not  a  legacy,  but  the  share  of  1860. 

the  residue  which  was  given  to  Richard  Green;  and  ^         , 

that  as  Richard  Green  never  took  any  interest  in  that  Estate. 
share,  it  cannot  go  over ;  and  in  support  of  the  propo- 
sition two  cases  have  been  cited.  In  one  of  those  cases, 
Bastin  v.  WatU(a),  the  Master  of  the  Rolls,  Lord 
Langdale,  held  that  there  was  an  intestacy  as  to  the 
share  given  to  the  daughter,  who  died  without  issue 
before  the  youngest  attained  the  age  of  twenty-one,  at 
which  time  the  share  vested,  being  of  opinion  that  there 
was  a  gift  over  of  those  shares  only  which  had  pre- 
viously vested .  I  confess  I  do  not  see  the  force  of  the 
reasoning  upon  which  the  Master  of  the  Rolls  came  to 
that  conclusion  ;  and  none  of  the  cases  upon  the  ques- 
tion seem  to  have  been  referred  to  in  that  case. 

Another  case  cited  on  behalf  of  the  next  of  kin  was 
Smith  V.  Oliver  (b),  and  in  that  case  again  none  of  the 
cases  upon  the  question  were  cited ;  and  the  Master  of 
the  Rolls,  Lord  Langdale,  held  that  the  children  of  a 
parent  who  had  not  survived  the  time  of  payment  took 
nothing. 

The  case  of  Walker  v.  Main(c)  is  an  authority 
directly  the  other  way.  In  that  case  the  testator  gave 
to  bis  four  children  all  the  residue  and  remainder  of  his 
money  arising  from  the  sale  of  his  closes,  to  be  divided 
equally  between  them  by  his  trustee  as  soon  as  each  of 
them  should  attain  the  age  of  twenty-one  years  or 
marry;  and  the  testator  then  provided,  that  if  any  of 
bis  children  should  happen  to  die  before  the  time  of 
such  legacy  becoming  due  and  payable,  then  he  gave 
and   bequeathed  the  share  or  part  of  such   child   or 

(a)  3  Beav.  97.  (6)  1 1  Beav.  495. 

(c)  1  Jac.&  Wall.  I. 
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1860.  children  so  dying  unto  and  among  those  that  should  be 

n   ^         ,      then  living,  share  and  share  alike.  Two  of  the  dBU8:hter8 
Re  Grebm  8  ^  ... 

Estate.        to  whom  shares  had  been  given  died  in  the  tedtator's 

lifetime,  and  unmarried ;  and  the  Master  of  the  Rolls, 

Sir    Thomas  Plumer,   held    that    the  shares   of   the 

daughters  dying  in  the  lifetime  of  the  testator  passed 

by  the  gift  over. 

There  is  also  the  case  of  Humphreys  v.  Sow€s(d), 
in  which  the  testator  gave  certain  trust  monies  to  bis 
two  nephews,  share  and  share  alike  ;  and  provided,  that 
if  either  of  them  died  before  his  share  in  the  trust 
monies  became  payable  without  leaving  issue,  the  share 
of  him  so  dying  was  to  go  to  the  survivor.  Sir  John 
Leach  held  that  the  share  of  one  of  the  nephews  who 
died  in  the  testator's  lifetime  did  not  lapse,  but  went 
over  to  the  surviving  nephew. 

These  authorities  appear  to  me  decisive  of  the  ques- 
tion. Moreover,  in  the  present  case  the  language  used 
by  the  testator  rather  tends  to  show  that  he  thought  it 
possible  that  Richard  might  never  become  entitled  to 
his  share ;  for  he  provides  that,  in  case  HicJiard  should 
not  make  any  claim  to  the  share  to  which  he  *'  may" 
become  entitled,  and  not  the  share  to  which  he  ^'  is" 
entitled.     This,  however,  is  but  a  slight  circumstance. 

I  have  hitherto  left  out  of  consideration  the  words, 
''  supposed  to  be  now  living  in  Australia.**  Those  words 
are  sufficient  to  remove  all  doubt.  They  seem  to  me 
clearly  to  import  that  the  testator,  when  he  made  his 
will,  was  uncertain  whether  Richard  was  living  or 
dead.     He  supposed  him  to  be  Uving  and  in  Australia, 

(ja)  I  Russ.  &  My.  639. 
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hut  herwas  not  sure  of  the  fact;  and  I  canndt  doubt 
thai  ibis  luneertaiuty  operated  to  produce  in  bis  mind 
the  tboqght  that  he  might  never  make  any  claim  feo  bis 
jsbai;e»  and  that  when  be  made  the  gift  over  be  meant  it 
jtotake  eflfisct^  even  if  Richaird  was  then  already  dead. 

I  am  therefore  of  opinion  that  one  moiety  of  the 
residue  belongs  to  the  sister  under  the  first  gift;  and 
that  one-third  of  the  other  moiety  to  which  Ric/iard 
Green  would  have  been  entitled  did  not  lapse,  but  goes 
over  in  thirds,  one  third  to  the  sister,  another  third 
to  the  brother  John,  and  the  remaining  third  (which 
would  have  gone  to  James  if  he  had  survived  the 
testator)  to  the  testator's  next  of  kin. 

Costs  of  all  parties  to  be  paid  out  of  the  residuary 
estate. 

Note. — Vide  Hannam  v.  Sims,  2  De  G.  &  J.  151. 
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1860. 


Re  GiL£BM*8 

Estate. 


April  26. 


Ne  Exeat, 

Vested  Interest 

capable  of  being 

HOWKINS  V.  HOWKINa  divested. 

IfllS  was  a/m«tk)Q  £>r  a  writ  ofne  exeat  regno  under  A  Defendant 

die  following  circumstances  :—  ^"^"^^^  T"*  J '" 

®  contempt  for 

Robert  Cribson  the  elder  by  his  will  dated  the  25th  gjj^  ^^^  ^^  ^^ 

jurisdiction. 
It  appeared  that  he  had  gone  out  of  the  jurisdiction  to  avoid  answering  ;  that 
be  hm  told  out  the  trust  fund  to  an  amount  exceeding  20,000/. ;  that  he  had 
come  from  Boulogne  with  a  return  ticket,  and  intended  to  depart  shortly, 
and  that  he  had  in  fact  been  arrested  at  the  station  on  the  day  before  the 
motion  for  a  ne  exeat  was  made,  while  attempting  to  depart.  The  order  for  a 
writ  of  ne  exeat  was  made. 

A  present  vested  interest,  though  capable  of  being  divested,  is  a  sufficient 
iat^rest  to  support  a  writ  of  ne  exeat  regno. 
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day  of  February,  1820,  gave  and  bequeathed  the  sum  of 
15,000/.,  and  all  accumulations  thereof,  to  trustees  in 
trust  during  the  life  of  his  daughter  Marian  Oibson 
to  pay  the  interest  dividends  and  annual  income  thereof 
to  her  for  her  separate  use,  without  power  of  anticipa- 
tion, and  from  and  after  her  decease  in  trust  for  her 
child  and  children  equally,  with  benefit  of  survivorship 
and  accruer  between  or  among  such  children  as  well  as 
to  surviving  and  accruing  as  to  original  shares,  with  a 
gift  over  in  case  all  the  daughters  of  the  said  Marian 
Gibson  should  die  under  the  age  of  twenty-one,  and 
without  having  been  married,  and  all  her  sons  should 
also  die  under  that  age,  and  without  leaving  lawful 
issue  living  at  his  or  their  death  or  born  in  due  time 
afterwards. 


Marian  Gibson  afterwards  married  Theophilus  How- 
kins. 

In  May,  1859,  a  bill  was  filed  on  behalf  of  the  infant 
children  of  Theophilus  and  Marian  Howkins^  by  their 
next  friend,  against  Theophilus  Howhins  and  his  wife 
and  others,  seeking  an  account  of  trust  monies  amounting 
to  more  than  23,000/.,  which  represented  the  sum  of 
15,000/.  and  accumulations  so  bequeathed  to  Marian 
Howkins  and  her  children  under  the  will  of  Robert 
Gibson  the  elder,  and  which  monies  had  come  into 
the  hands  of  Mr.  and  Mrs.  Howkins  as  his  trustees. 

The  bill  showed  the  title  of  the  Plaintiffs  as  cestuisgue 
trust,  and  alleged  that  the  Defendants  Theophilus 
Howkins  and  his  wife  had  sold  out  the  23,000/.  with 
the  exception  of  about  149/. 


A  motion  was  now  made  for  a  writ  of  ne  exeat  regno 
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agaiQst  the  Defendant  Theophilus  Howkins  on  an 
affidavit  verifying  the  following  facts ;  that  suits  had  been 
instituted  in  1851  and  1852,  to  which  Theophilus  How- 
kins  was  one  of  the  Defendants,  and  that  on  being 
served  with  a  subpoena  Theophilus  Howkins  and  his  wife 
had  gone  out  of  the  jurisdiction  to  avoid  answering; 
that  attachments  were  issued  against  him  and  his  wife, 
but  they  remained  abroad  and  in  contempt,  and  those 
suits  were  not  prosecuted. 

Arrangements  were  then  attempted  to  be  made,  but 
failed,  and  the  bill  in  the  present  suit  was  then  filed. 

It  appeared  from  the  affidavit  in  support  of  the  motion 
that  the  Defendants  had  sold  out  all  the  fund  except 
149^;  that  they  had  never  put  in  any  answers;  and  that 
before  the  9th  of  August,  when  the  time  for  answering 
expired,  the  Defendants  left  their  residence,  and  went 
away  to  Boulogne  for  the  purpose  as  the  deponent  be- 
lieved of  avoiding  answering.  That  on  the  31st  of 
August,  1859,  an  attachment  was  issued,  the  Defendant 
still  remaining  abroad. 

That  pn  the  29th  of  April,  1860,  the  Defendant  T. 
Howkins  came  from  Boulogne  to  London  for  some 
temporary  purpose  with  a  return  ticket  from  Boulogne ^ 
and  that  it  was  believed  he  intended  without  loss  of 
time  to  return. 
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That  the  Defendant  had  on  the  25th  of  April  (the 
preceding  day)  been  arrested  on  a  ca.  sa.  a  little  before 
8*30  a.m.  in  the  morning,  at  the  suit  of  some  other 
person,  whilst  in  the  act  of  departing  by  the  8*30  a.m. 
train  of  that  day,  and  that  if  he  were  allowed  to  depart 
the  fund  would  in  all  probability  be  irrecoverably  lost. 
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1860.  Mr.  A.  E.  MiUeTf  in  support  of  the  motion,  citfid 

„  Jemegan    ▼•  Perkins  (a);    Etches  v.  Lanee  (fi),   and 

xmOWKINS  •  ^^ 

ff,  Coitvisoni  V.  ^non.  (c). 

The  Vice-Chancellor  made  the  order,  the  Plain- 
tiffs by  their  next  friend  giving  the  usual  undertaking 
to  answer  damages. 

The  writ  was  marked  for  20,000/. 


I^gy  5^  Mr.  Olasse  now  moved  to  discharge  the  writ  of  ne 

^orearwhicb  had  been  granted  on  the  26th  of  April,  and 

ed  interest  submitted  that  the  interest  of  the  infant  Plaintiffs, 
though  capable  thoucrh  a  vested  interest,  being  capable  of  being  divested, 
oi  Deing  mvest-  ^^^  ^^  ^^^y^  a  debt  or  interest  as  woukl  be  sufficient ' 

interest  to  sup-  to  support  a  writ   of  ne  exeat,  it   not  being  certain 

port  a  writ  of  whether  they  would  ever  be  entitled  to  receive  anything.^ 
ne  exeat  regno,    ,  "^  ^  /.*,.». 

It  was  not  a  present  mterest,  as  none  of- the  children' 

would   take  anything  until   after  the   death  of   Mrs. 

Howklns.     He  cited  Daniels'   Chancery  Practice  {d)\ 

Whiiehouse  v.  Partridge  (e)  \    Jacksow  v*   P^trieif); 

Graves  v.  Chriffiths  (g). 

Mr.  A.  E.  MiUer,  in  support  of  the  writ,  contended 

that  the  Plaintiffs'  interest  differed  from  a  merely  con^ 

tingent  interest.    Though  it  might  on  their  not  attaining. 

twenty-one  be  divested,  yet  it  was  at  present  a  vested 

interest,  while  a  contingent  interest  would  not  become 

vested  until  the  happening  of  the  contingency  on  which 

it  depended.     The    Plaintiffs  had   a    present  interest 

sufficient  to  support  a  ne  exeat ;  Russell  v.  Ashby{ih) ; 

Boehm  v.  Wood  (i). 

(a)  T.&  Russ.  97,  n.  (/)   10  Ves.  163. 

(6)  7  Ves.  96.  {e)  1  Jac.  &  Wal.  646. 

(c)  18  Ves.  35S.  (X)  5  Vci.  96.. 

Id)  Page8l282-6(drded.)  (i)  T.  h  Russ.  392. 

(e)  3  Swans.  375. 


C  A  S  E  S    I  N    CHANCERY. 
Mr.  Gloise  in  reply. 

The  Vice-Chancbllor. 

The  question  is,  whether  the  writ  of  ne  exeat  was 
properly  granted  in  respect  of  the  Plaintiffs*  interest 
iD  the  trust  fund,  which  interest  is  so  far  contingent, 
that  the  Plaintiffs  may  possibly  never  become  entitled 
to  receive  anything. 

Now  .  let  me  suppose,  in  the  first  place,  that  this 
interest  of  the  Plaintiffs  were  incapable  of  being 
divested.  In  such  a  case  there  is  no  doubt  that  a  bill 
^ould  lie  by  the  cestuis  que  trust  against  the  trustee  for 
a  writ  of  ne  exeat. 

Then  comes  the  question  whether  such  a  bill  would 
lie   where  the  interest,  though  vested,   is  capable   of 
l>eiog  divested.     It  does  not  appear  to  me  that  the  fact 
of  these  interests  being  capable  of  being  divested  ought 
to  make  any  difference.     There  is  no  decision  on  that 
point.     It  has  indeed  been  decided   that  if  a  debt  is 
contingent — that  is,  only  to  become  due  on  the  hap- 
pening of  a  certain  event,  which  may  never  happen — 
such  a  contingent  debt  is  not  a  sufficient  ground  for 
granting  a  writ  of  ne  exeat.     But  here  the  claim  of 
these  children  cannot  be  said  to  be  in  respect  of  a  debt 
(in  the  common  acceptation  of  the  term)  due  to  them 
from  the  Defendant.     Their  interest  is  a  present  vested 
beneficial  interest  in  the  trust  fund  which  the  Defendant 
has  misappropriated.    And  it  appears  to  me  that,  what- 
ever might  be  the  proper  decision  if  the  children  had 
no  present  vested  interest,  but  their  interest  was  simply 
contingent,  their  present  vested  interest  is  sufficient  to 
support  a  ne  exeat.    They  are  cestuis  que  trust ;  and 
although  they  may  possibly   never  receive  anything. 
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I860.  they  come  within  the  principle  of  the  Court  interfering 

to  protect  the  interests  of  persons  having   a   present 
interest. 


HoWKINS 


V. 
HOWKINS. 


The  motion  must  therefore  be  refused. 


May  4. 


Wifes  Equity 

to  a  Settlement. 
Assignee, 

Form  oj  Settle- 
ment.   Costs,  WARD  V.  YATES. 


entitl^*  to"a  "  XhIS  was  the  petition  of  Elizabeth  Slanely,  a  married 

share  in  a  fund  woman,  by  her  next  friend,  for  payment  out  of  Court  of 
in    Court,  and  ^^^^  ^f  gg^  g^  ^^  ^^^  ^^q^   ,9^   g^^ 

tier  incum- 
brancer or  as- 
signee are  be-       ]if^j,y  Icke,  by  her  will  dated  the  6th  of  March,  1851, 

and  one  set  of  ^^^^  directing  payment  of  her  debts,  &c.,  gave  and  be- 
costs  only  is     queathed  all  her  personal  estate  to  her  three  daughters, 
snect^of  *thaT"  ^^  whom  the  Petitioner  Elizabeth  Stanley  was  one. 
share,  those 

costs  are  given  g  ^^  indenture  dated  on  the  22nd  of  June,  1862, 
to  the    incum-  "^  .  .  ,  • 

brancer  or  as-  Charles  Stanley  and  the  Petitioner  Elizabeth  Stanley 

signee.  his  wife  assigned  to  Edmund  E.   Garbett  the  one-third 

feet  to  the  wife's  share  of  the  Petitioner  Elizabeth  Stanley  in  the  per- 
eqiiity  to  a  set-  sonal  estate  of  Mary  Icke,  for  his  own  absolute  use  and 
tleroent  o  a  benefit;  and  by  a  subsequent  assignment  Edmund  E, 
the  rule  of  set-  Garbett   assigned   the   same   share   to    Aaron   Smith 

tling  half  on  the  absolutely. 

wife  IS  departed 

from,  either 

where  the  fund  is  very  small,  and  the  husband  is  not  in  a  position  to  maintain 

his  wife,  or  where  the  husband  has  received  a  much  larger  amount  in  right  of 

his  wife  without  appropriation  for  her  maintenance. 

Where  the  fund  settled  by  the  Court  has  been  assigned,  the  Court,  after 
providing  for  the  wife  and  her  children,  declares  an  ultimate  trust,  in  case  of 
the  wife  dying  in  the  husband's  lifetime  without  issue,  in  favor  of  the  assignee. 
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Maiy  Icke,  the  testatrix,  having  died  in  1851,  a  suit  18C0. 

was  instituted  for  the  administration  of  her  estate,  to 
which  suit  Mr.  and  Mrs.  Stanley  were  parties.  Mr. 
Aaron  Smith  was  not  a  party  to  the  suit,  but  he  came 
in  before  the  Chief  Clerk  in  Chambers  as  assignee  of 
the  whole  fund. 

By  orders  made  on  the  suit  coming  on  upon  further 
consideration  the  costs  of  all  parties  were  ordered  to  be 
taxed,  and  it  was  ordered  that  on  such  taxation  one  set 
of  costs  only  should  be  allowed  in  respect  of  the  share 
of  the  Petitioner  Elizabeth  Stanley^  and  that  the 
amount  of  such  costs  should  be  carried  to  the  credit  of 
t,he  cause,  ''  The  account  of  Elizabeth  Stanley  and  her 
incumbrancer."  And  it  was  ordered  that  the  residue  of 
t,he  fund  representing  the  personal  estate  of  the  testa- 
trix should  be  divided  into  three  shares,  and  that  one- 
third  share  should  be  paid  into  Court  to  the  credit  of 
^*The  account  of  Elizabeth  Stanley'* 

The  sum  of  89/.  Q$.  8c/.  standing  to  the  credit  of  the 
oause  ''  The  account  of  Elizabeth  Stanley  and  her  in- 
cumbrancer," represented  the  amount  of  taxed  costs  of 
t.he  suit  in  respect  of  Mrs.  Stanley  8  one-third  share 
in  the  testatrix's  personal  estate,  and  the  sum  of 
149/.  19j.  8</.  standing  to  the  credit  of  the  cause  ''The 
account  of  Elizabeth  Stanley,**  represented  the  one- 
't.hird  share  of  Mrs.  Elizabeth  Stanley  in  the  personal 
estate  of  the  testatrix  Mary  Icke, 

m 

The  questions  were  as  to  whether  Mrs.  Elizabeth 
Stanley  or  her  incumbrancer  were  entitled  to  the  costs 
of  suit  allowed  in  respect  of  her  share,  and  whether 
IMrs.  Elizabeth  Stanley  was  entitled  to  any  and  what 
settlement  of  the  fund  in  Court  representing  her  share. 
Vol.  I— 1.  Q 
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1860.  Of  whether  her  incumbrancer,  Aaron  Smithy  to  whom 

the  Bame  had  been  assigned,  was  entitled  to  have  the 
same  paid  to  him. 

It  appeared  that  Charles  Stanley,  the  husband  of  the 
Petitioner  Elizabeth  Stanley,  had  received  upwards  of 
2,200/.  in  right  of  or  through  his  wife;  that  he  bad 
been  a  bankrupt,  and  had  twice  taken  the  benefit  of  the 
Act  for  the  Relief  of  Insolvent  Debtors,  and  that  he 
had  no  property  or  means  of  supporting  his  wife,  the 
Petitioner,  except  such  as  he  derived  from  his  occasional 
employment  as  an  attorney's  clerk,  which  was  very  pre- 
carious. 

Mr.  William  Morris,  for  the  Petitioner,  submitted 
that  under  the  special  circumstances  of  the  case  the 
Court  would  settle  the  whole  of  the  fund,  which  was 
under  200/.,  on  Mrs.  Stanley,  as  was  done  in  Re  Kin- 
caid's  TVust  (a).  The  husband  had  already  received  a' 
very  large  amount  in  right  of  his  wife,  and  was  now  not 
in  a  position  to  maintain  her  properly  ;  Carter  v.  Tag- 
gart  (ft).  The  Petitioner  was  entitled  to  the  costs  of  the 
suit.  One  set  only  had  been  allowed  in  respect  of  her 
share,  and  the  incumbrancer  was  not  the  proper  party 
to  protect  it,  as  he  knew  it  must  be  the  subject  of 
settlement. 

Mr.  C.  T.  Swanston,  jun.,  on  behalf  of  the  incum- 
brancer,  Aaron  Smith  (the  Vice-Chancellor  having 
intimated  his  opinion  that  the  incumbrancer  was  entitled 
to  the  costs  of  suit  allowed  in  respect  of  the  share), 
submitted  that  if  the  Court  did  order  any  settlement, 
it  would  use  its  discretion,  and  that  the  Court  would 

(a)  1  Drew.  326.  (6)  5  De  G.  &  S.  49 ;  S.  C, 

1  De  G.  M.  &  G.  286. 
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only  settle  one-balF  of  the  fund  on  Mre.  Stanley,  and 
would  order  that  the  other  half  should  be  paid  to  the 
assignee  who  had  given  much  more  than  its  value  for 
it ;   Napier  v.  Napier  (a) ;  Baguhaw  v.  Winter  (6), 
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The  Vice-Chancellor. 

At  one  time  there  w{^  a  fluctuation  of  opinion  on  the 
question  of  costs  where  a  person  entitled  to  a  share  in 
a  fund  and  his  incumbrancer  are  before  the  Court,  and 
one  set  of  costs  only  is  allowed  in  respect  of  that 
share,  the  question  being  whether  the  incumbrancer 
should  have  those  costs,  or  should  add  his  costs  to  his 
incumbrance.  1  think  the  incumbrancer  should  have 
them,  and  that  is  now  the  practice.  It  seems  very  un-< 
reasonable  that  the  expense  which  has  arisen  out  of  the 
circumstances  of  the  mortgaged  property  should  be 
thrown  on  the  mortgagee;  and  if  he  is  obliged  to  add 
his  costs  to  his  principal  and  interest,  then  in  cases 
where,  as  in  the  present,  the  fund  proves  insufficient, 
he  would  lose  the  costs. 

Where,  as  in  the  present  case,  there  has  been  an 
absolute  assignment,  there  is  yet  stronger  reason  why 
the  costs  should  be  paid  to  the  assignee,  and  not  to  the 
assignor.  It  has  been  contended  that  Aaron  Smith  need 
not  have  attended  at  Chambers,  as  Mrs.  Elizabeth 
Stanley  was  there  to  protect  the  fund;  but  having 
assigned  it,  the  fund  belonged  to  Aaron  Smith,  and  Mrs. 
Elizabeth  Stanley  had  no  interest  in  it  except  her  equity 
to  a  settlement 


Upon  the  other  point  I  have  no  doubt  that  in  a  case 
like  the  present,  the  whole  of  the  fund  should  be  settled 

(a)  1  Dr.  &  War.  407.  (6)  5  De  G.  &  Sm.  466. 

o2 
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1860. 


on  the  wife.     The  usual  practice  of  the  Court,  in  the 

• 

absence  of  any  special  reason,  is  to  settle  one-half  on 
the  wife;  but  in  this  case  there  are  two  reasons  why 
that  rule  should  be  departed  from.  First,  the  extreme 
smallness  of  the  fund,  which  alone  would  be  a  sufficient 
reason,  the  husband  not  being  in  a  position  to  maintain 
his  wife ;  and  secondly,  the  fact  that  the  husband  has 
received  a  much  larger  amount  in  right  of  his  wife, 
out  of  which  there  has  been  no  appropriation  made  for 
the  maintenance  of  the  wife. 

I  think,  therefore,  that  the  costs'  of  the  suit  in 
respect  of  the  share  must  be  paid  to  the  assignee,  and 
that  the  whole  of  the  fund  must  be  settled  on  the 
Petitioner  Mrs.  Elizabeth  Stanley.  The  costs  of  the 
petition  must  be  paid  out  of  the  fund. 

[The  Registrar  (Mr.  Munro)  having  referred  to  the 
case  of  Gent  v.  Harris^  referred  to  in  Seton  on 
Decrees  (a),  as  to  the  form  of  the  settlement:] 

The  Vtce-Chancellor  said  the  fund  must  be  settled 
on  Mrs.  Elizabeth  Stanley  for  life,  and  during  her 
present  coverture  for  her  separate  use,  without  power 
of  anticipation;  and  after  her  decease  for  all  the 
children  of  her  present  marriage  who  should  attain 
twenty-one,  or,  being  daughters,  should  marry  under 
that  age,  equally;  and  if  there  should  be  no  such  child, 
and  she  should  survive  her  present  husband,  in  trust 
for  her,  her  executors,  administrators  and  assigns;  but 
if  she  should  die  in  the  lifetime  of  her  said  husband 
without  any  child,  in  trust  for  Aaron  Smith,  the 
assignee  of  the  share. 


(a)  Page  331. 
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1860. 

March  20  & 

May  8. 

mil. 

TT7F  «    TPT7  Construction. 

fHIS  was  a  suit  for  carrying  into  effect  the  trusts  of  A  gift  of  a  life 

the  will  of  James  Lee.  dated  in  1862.     At  the  date  of  ^^^^  ^iJL  ■ 

'  ^  ^        person   wno 

the  will  the  testator's  brother,  R.  L.  Lee^  was  living,  would  be  the 

but  he  died  before  the  testator,  and  Ann  Lee.  to  whoofi  ^^^^^^o*"  *   "®^* 

of   km  at    hit 
a  life  estate  was   given,   was   the   testator*s  daughter,  death,  with  re- 

and  living  at  his  death.  mainder  over  to 

his  next  of  kin, 

excluding  some 

The   will   contained   the  following  clause,  as   to  a  of  the  persons 

certain  portion  of  residue  now  in  question.     After  &:ivin£C  ^      ^?^.      ^ 
.  "^  \  .  some  of  his  next 

it  to  his  daughter  Ann  Lee  for  life,  he  gave  it  after  her  of  kin,  does  not 

death  "upon  trust  to  divide  such    residue  unto   and  exclude  the 

,,  .      r  1  •       1    .         1     •         ^  donee  of  the  life 

equally  among  my  next  of  kin,  but  exclusive  of  my  estate  from  tak- 

said  nephew  Leonard  Lee^  and  my  said  nieces  Mary  ing  under  the 
Jane  Lee  and  Emma  Lee,  according  to  the  statute  for  ^l  /.°        °®* 
the  distribution  of  personal  estates  in  case  of  a  party 
dying  intestate." 

The  question  was  whether  this  clause  and  the  gift  of 
a  life  estate  to  Ann  Lee  excluded  her  from  taking  as 
next  of  kin* 


Mr.  Wickens  for  the  Plaintiff. 

Mr.  JSJ.  R.  Turner  for  the  widow  of  the  testator. 

Mr.  Currey,  for  Ann  Lee^  cited  Ware  v.  Rowland  (a)  ; 
Urquhart  v.  Vrquhart  (ft)  ;  Bird  v.  Luckie  (c). 

(a)  2  Phil.  Q^5.  (b)  13  Sim.  613. 

(c)  8  Hare,  301. 
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1S60.  Mr.  jBatfy  for  the  next  of  kin  on  the  assumption 

that   Ann  Lee  was  excluded;  JElmsley  v.  Young  (a); 
Attorney- General  v.  Lawes  (i). 

The  Vice-Chancbllor. 

I  will  first  consider  what  would  be  the  effect  of  the 
bequest  if  the  clause  excluding  the  nephew  and  two 
nieces  had  been  omitted ,  and  it  had  been  merely  a  be- 
quest in  trust  for  the  daughter  for  life,  and  from  and  after 
her  decease  upon  trust  for  the  testator's  next  of  kin. 

And  for  the  purpose  of  considering  this  question  on 
principle,  I  will  premise  one  or  two  general  rules,  about 
which  there  can  be  no  question. 

It  is  a  general  rule  that  in  the  case  of  a  simple 
bequest  in  trust  for  a  class  of  persons  (without  any  pre- 
vious life  estate),  all  those,  and  those  only,  who  answer 
the  description  of  the  class  at  the  testator's  death  will 
be  entitled.  Thus  a  bequest  in  trust  for  the  testator's 
next  of  kin,  is  a  gift  to  the  persons  who  answer  the 
description  of  next  of  kin  at  the  testator's  death,  and 
none  others.  And  so  a  simple  bequest  in  trust  for  the 
children  of  S,  is  a  gift  to  the  children  of  S,  living  at 
the  testator's  death,  and  none  others. 

Next,  if  we  introduce  the  element  of  a  prior  life 
estate,  it  is  a  general  rule  that  a  bequest  in  trust  for  A. 
for  life,  and  from  and  after  his  death  in  trust  for  other 
persons  nominatim,  is  an  immediate  bequest  to  the 
persons  in  whose  favor  the  ulterior  gift  is  made,  subject 
to  the  life  interest  given  to  A.;  and  those  persons  take 
immediate  vested  interests,  transmissible  to  their  repre- 
sentatives, although  they  may  die  before  A.  And  the 
same  general   rule  prevails  in  the  case  of  a  bequest  in 

(a)  «  M.  &  K.  82,  780 ;  2  Jarm.  Wills,  p.  210.  (6)  8  Hare,  32. 
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tnist  for  A.  for  life  and  from  and  after  his  death  in  trust  I860, 

for  a  class  of  persons,  as  for  example  the  testator's  next 
of  kin ;  this  is  an  immediate  gift  to  the  persons  answer- 
ing the  description  of  the  testator's  next  of  kin  at  bis 
death,  subject  to  the  life  interest  given  to  A.  The  gift 
of  the  previous  life  interest  to  A.  does  not  postpone  the 
period  at  which  the  persons  answering  the  description 
of  next  of  kin  are  to  be  ascertained.  The  persons 
answering  the  description  of  next  of  kin  at  the  death  of 
the  testator  take  an  immediate  vested  interest  subject 
only  to  the  life  interest  of  ^.  And  whether  the  testator 
in  giving  the  fund  to  the  next  of  kin  uses  the  language 
"from  and  after  the  death  of  A''  or  '^  subject  to  the 
life  interest  of  A./'  the  result  is  the  same. 

It  is  true  that  to  a  certain  extent  an  exception  is  made 
to  this  general  rule  in  the  case  of  a  bequest  to  A.,  for  life, 
and  after  A.'s  death  to  the  children  of  JB, ;  for  in  such 
case  all  the  children  of  jB.  who  come  into  existence 
before  the  deatli  of  ^.  (the  period  of  distribution)  are 
let  in  to  share.  But  this  exception  is  founded  on  a 
special  reason,  namely,  the  desire  of  the  Court  to  let  in 
as  many  of  the  children  as  possible,  upon  the  assump- 
tion that  such  would  be  the  desire  of  the  testator.  And 
this  exception  applies  for  the  same  reason  where  the  gift, 
instead  of  being  to  children,  is  to  grand-children  or 
brothers  and  sisters.  This  exception,  being  founded  on 
a  special  reason,  so  far  from  derogating  from  the  general 
rule,  in  truth  establishes  and  confirms  it,  according  to 
the  maxim,  exctptio probat  regulam.  It  is  however  to 
be  particularly  noted  that  this  exception  does  not  go  to 
the  extent  of  postponing  till  the  death  of  A.  the  period 
for  ascertaining  the  persons  answering  the  description, 
80  as  to  include  only  those  who  answer  the  description 
at  the  death  of  J,    The  children  living  at  the  testator's 
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I860.  death  still  take,  and  they  take  vested  interests  trans- 

missible to  their  representatives;  subject  only  to  be 
divested  pro  tanto  in  order  to  let  in  others  of  the  same 
class  who  may  be  bom  during  A^'s  life ;  the  only  effect 
of  the'  exception  is  that,  in  addition  to  those  persons 
who  answer  the  description  at  the  testator's  death, 
others  who  may  come  into  esse  previously  to  the  period 
of  distribution  are  let  in  to  participate. 

Having  premised  these  general  rules  which  do  not 
admit  of  controversy  at  the  present  day,  I  now  come  to 
that  which  more  closely  touches  the  question  which  is 
now  to  be  decided. 

An  opinion  has  been  entertained  by  some  that  in  the 
case  before  put  of  a  bequest  in  trust  for  A.  for  life,  and 
from  and  after  his  death  (or  subject  to  his  life  interest) 
in  trust  for  the  testator's  next  of  kin,  admitting  that 
in  an  ordinary  case  the  persons  entitled  under  the 
ulterior  gift  would  be  those  who  answer  the  descrip- 
tion of  the  testator's  next  of  kin  at  his  death,  yet  if 
A,  the  tenant  for  life  happens  to  be  the  next  of  kin 
of  the  testator,  a  different  construction  must  be  put 
upon  the  words  "  next  of  kin,"  and  that  the  persons 
who  in  that  case  are  to  take  under  the  ulterior  gift 
are  those  who  shall  answer  the  description  of  the  tes- 
tator's next  of  kin,  not  at  his  (the  testator's)  death, 
but  at  the  death  of  A.  the  tenant  for  life,  i.  e.,  those 
persons  who  would  have  been  the  testator's  next  of 
kin  if  he  had  lived  till  the  death  of  A.  The  reason- 
ing on  which  this  opinion  is  founded  is  this,  that  it  is 
impossible  to  suppose  that  the  testator  intended  A.  to 
have  any  interest  in  the  property  beyond  the  life  interest 
given  to  him  expressly  by  the  will;  that  therefore -4. 
must  be  excluded  from  taking  under  the  gift  to  the  next 


CASESINCHANCERY.  89 

of  kin;  and  that  in  order  to  effect  that  exclusion,  the  18G0. 

gift  to  the  next  of  kin  shall  be  held  to  mean  a  gift  to 
those  persons  who  shall  answer  the  description  of  next 
of  kin  at  the  death  of  A. 

With  all  deference  I  confess  this  reasoning  does  not 
appear  to  me  to  be  sound.  It  resolves  itself  into  two 
distinct  conclusions: — 1st.  That  A,  ought  to  be  ex- 
cluded from  taking  under  the  gift  to  the  next  of  kin, 
because  of  the  assumed  impossibility  of  supposing  that 
the  testator  intends  him  to  have  any  thing  more  than 
the  life  interest;  and  2ndly.  That  the  exclusion  of  A. 
ought  to  be  effected  by  postponing  till  the  death  of  A. 
the  period  at  which  the  persons  answering  the  descrip- 
tion of  the  testator's  next  of  kin  shall  be  ascertained. 

With  respect  to  the  first  of  these  conclusions,  I  may  ob- 
serve that  (as  a  general  rule)  if  a  testator  bequeaths  pro- 
perty to  a  class  by  a  particular  description ,  and  a  question 
arises  whether  a  certain  individual  who  comes  within 
the  description  ought  or  ought  not  to  be  excluded,  it  is 
not  sufficient,  in  order  to  exclude  him,  to  show  the  ab- 
sence of  a  special  intention  to  include  him ;  you  must 
show  a  clear  and  unambiguous  indication  of  an  inten- 
tion to  exclude  him.  Does  then  the  gift  of  a  life  interest 
to  A.^  who  is  the  next  of  kin,  or  one  of  the  next  of 
kin,  afford  a  clear  and  unambiguous  indication  of  an 
intention  to  exclude  him  from  taking  any  further  benefit 
under  the  ulterior  gift  to  the  next  of  kin  ?  I  confess  it 
does  not  appear  to  me  at  all  absurd  or  unreasonable 
that  a  person  who  takes  a  life  interest  by  virtue  of  a 
particular  gift  to  him  nominatim  should  also  take  a 
further  interest  either  alone  or  jointly  with  others  as  the 
case  may  be,  under  a  gift  in  the  same  will  to  a  class, 
which  class  as  described  by  the  testator  clearly  includes 
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1860.  him.     In  truth  it  cannot  be  said  that  the  testator,  when 

he  made  the  ulterior  gift  to  his  next  of  kin,  bad  any 
special  intention  one  way  or  the  other.     He  did  not 

Lee.  concern  himself  with  the  consideration  of  the  question 

who  would  be  his  next  of  kin.  All  he  intended  was 
that  at  all  events  A.  should  have  a  life  estate,  and  then 
that  the  property  should  go  to  his  next  of  kin,  whoever 
be,  she  or  they  might  happen  to  be.  In  Seifferth  y. 
Badham  (a),  Lord  Langdale  observes,  **  At  the  time 
when  the  will  is  made,  it  is  necessarily  uncertain  who 
will  be  the  testator's  next  of  kin  at  the  time  of  his 
death.  If,  at  the  date  of  his  will,  he  has  children  who 
are  then  his  next  of  kin,  they  may  die  before  him,  and 
give  place  to  his  brothers  and  sisters.  If,  at  the  date 
of  his  will,  he  has  brothers  and  sisters,  he  may  after- 
wards have  children  born,  who,  at  the  time  of  his  death, 
may  displace  the  brothers  and  sisters.  Contingencies 
of  this  sort  are  infinite,  and  in  general,  it  is  perhaps 
probable  that  the  testator,  in  such  cases,  means  only  to 
provide  for  those  whom  he  does  mean  to  benefit  in  the 
way  he  thinks  best,  and  then  to  add,  that  if  events 
defeat  that  particular  intention  the  law  may  take  its 


course.'* 


But  whatever  may  be  thought  of  the  first  of  the  two 
conclusions  before  mentioned,  it  appears  to  me  that 
there  is  still  less  reason  for  the  second,  which  is,  that  in 
order  to  accomplish  the  exclusion  of  A.,  the  period  for 
ascertaining  the  persons  answering  the  description  of 
the  testator's  next  of  kin  must  be  postponed  till  the 
death  of  ^.  It  appears  to  me  that,  according  to  plain 
reason,  if  A,  must  be  excluded,  the  proper  way  to  effect 
that  object  would  be  simply  to  exclude  him,  and  to  hold 
that  the  persons  to  take  under  the  gift  to  the  next  of 

(a)  9  Beav.  374. 
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kin  should  be  those  who  would  answer  the  description  I860. 

at  the  testator's  death  if  A.  were  altogether  left  out  of 

consideration,  in  fact  as  if  A.  did  not  exist.     If  there 

is  ground  for  concluding  that  it  was  the  testator's  ioten^ 

tion  to  exclude  A.  from  taking  under  the  gift  to  the 

testator's  next  of  kin,  why  should  not  the  matter  stand 

on  the  same  footing  as  if  the  testator  had  expressed 

that  intention  in  so  many  words.     Now  if  the  testator 

bad  in  express  terms  bequeathed  to  A.  for  life,  and  after 

A*8  death  to  the  testator's  next  of  kin  excluding  A., 

would  the  Court  in  that  case  hold  that  the  period  for 

ascertaining  the  next  of  kin  should  be  postponed  till 

A*$  death,  and  that  the  persons  who  ought  to  take 

under  the  ulterior  gift  to  the  testator's  next  of  kin  were 

those  who  should  answer  that  description  at  the  death 

of  A.?     I  apprehend  clearly  not.     In  that  case  I  have 

no  doubt    that    the    persons    to    take   would   be    the 

persons   who   would    have    been    the  next  of  kin   at 

the   testator's    death   if    A.   did    not  exist.      And    I 

cannot    see    why,    because    A,    is    lo    be    excluded, 

others  are  also  to  be  excluded.     Suppose  that  in  the 

case  put  A,  was  the  testator's  only  child,  and  that  he 

had  also,  at  the  date  of  his  will  and  at  his  death,  two 

nephews,  who  would  be  his  next  of  kin  if  A.  did  not 

exist: — why  should  we,  in  order  to  exclude  A.,  exclude 

also  the  two  nephews,  who  may  perhaps  afterwards  die 

before  A.,  so  that  at  A.'s  death  other  relations  in  a  more 

remote  degree  of  consanguinity  to  the  testator  might  be 

his  next  of  kin  ?     Or  to  put  the  illustration  in  a  still 

more  striking  point  of  view, — suppose  that  at  the  date 

of  the  will  A.  was  the  testator's  only  child,  and  that 

after  the  date  of  the  will  the  testator  had  other  children 

born  who  survived  him,  and  who  would  of  course  be  his 

next  of  kin  at  his  death ;  then  if  in  order  to  exclude  A. 

the  period  for  ascertaining  the  next  of  kin  is  to  be  post- 
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1860.  poned  till  A/s  death,  the  testator's  other  children  would 

|.  be  excluded  unless  they  should  happen  to  survive  A.^ 

9.  and  more  remote  relations  living  at  AJs  death  would 

Lbe.  take.     Surely  such  a  construction  of  the  will  as  this 

would  produce  a  result  which  would  be  quite  contrary 

to  the  testator's  intention. 

For  these  reasons  (and  perhaps  others  might  be  sug- 
gested) it  appears  to  me  that  in  the  case  of  a  bequest  in 
trust  for  A .  for  life,  and  from  and  after  his  death  in  trust 
for  the  testator's  next  of  kin,  A.  being  himself  the  next 
of  kin,  or  one  of  the  next  of  kin,  there  is  no  reason  for 
holding  that  A,  would  be  precluded  by  the  gift  to  him 
of  the  life  estate  from  taking  under  the  gift  to  the  next 
of  kin, — nor  for  holding  that  the  next  of  kin  who  are 
to  take  are  those  who  may  be  such  at  the  death  of  A. 

How,  then,  does  the  question  stand  upon  authority  ? 
The  precise  question  came  before  Lord  Alvanley,  in 
Holloway  v.  Holloway  (a).  In  that  case— [His  Honor 
stated  the  case,  and  quoted  the  passages  near  the  end 
of  p.  401,  and  the  passage  at  the  end  of  p.  402.] 

There  are  two  cases  decided  by  Sir  W,  Grant  which 
it  is  difficult  to  reconcile  with  Holloway  v.  Holloway. 
The  first  is  Jones  v.  Colbeck  (i) ;  the  other  is  Miller  v. 
Eaton  (c).  [His  Honor  referred  to  the  facts  of  these 
cases.]  There  are  also  some  decisions  by  Sir  John 
Leach,  which  are  opposed  to  Holloway  v.  Holloway. 
But  when  the  question  came  before  Lord  Cottenham 
in  Ware  v.  Rowland  (d),  he  upheld  the  principle  of 
Holloway  v.  Holloway,  and  intimated  in  a  manner  not 
to  be  misunderstood  his  dissent  from  Jones  v.  Colbeck 

(a)  5  Ves.  399.  (c)"  Sir  George  Cooper's  Re- 

(6)  8  Ves.  38.  ports,  272. 

(d)  2  Phil.  635. 
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and  Miller  v.   Eaton.      [His   Honor  referred   to  the  1860. 

passage  in  page  639,  at  the  bottom  of  the  page.]  Urqu- 
hart  V.  Urquhart  (a)  was  decided  by  Sir  L.  Shadwell 
in  accordance  with  the  principle  maintained  by  Lord  Ijile. 

Alvanley  and  Lord  Cottenham.  And  upon  the  same 
principle  Lord  Langdale  decided  Seifferlh  v.  Badham  (&). 
The  case  of  Pearce  v.  Vincent{c)f  as  ultimately  de- 
cided, is  a  strong  authority  against  the  exclusion  of  the 
daughter.  Upon  the  whole  I  am  of  opinion,  both  upon 
principle  and  upon  authority,  that  in  the  case  now  be- 
fore me,  if  the  passage  excluding  the  nephew  and  nieces 
had  been  omitted,  the  Defendant  Ann  Lee,  being  the 
only  child  and  next  of  kin  of  the  testator,  would  have 
been  entitled  to  take  under  the  gift  to  the  next  of  kin, 
notwithstanding  the  previous  life  estate  given  to  her. 

And  I  think  that  neither  the  words  '*  pay  and  divide,*' 
nor  the  words  ''  between  and  amongst,''  which  seem  to 
import  a  plurality  of  next  of  kin,  are  sufficient  to  affect 
that  conclusion. 

It  remains  to  consider  the  effect  of  the  clause  in  the 
will  excluding  the  nephew  and  two  nieces.  The  tes- 
tator*8  motive  for  excluding  them  probably  was  that  he 
had  in  a  previous  part  of  the  will  given  to  each  of  them 
a  legacy  of  500/. 

The  question  is  whether  this  exclusion  of  the  nephew 
and  two  nieces  affords  a  clear  and  unambiguous  indi- 
cation of  an  intention  to  exclude  the  daughter  from 
taking  under  the  gift  to  the  testator's  next  of  kin.  The 
argument  for  the  exclusion  of  the  daughter,  founded  on 
this  passage  in  the  will,  is  in  substance  this:  it  is  in- 

(a)  13  Sim.  613.  (6)  9  Beav.  870. 

(c)  2  Keene,  :2S0. 
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I860.  sistedy   and   very  justly,   that    the  questioiiy   bdng  a 

question  of  iotention,  must  be  tried  with  reference  to 
the  cireomstances  existing  at  the  date  of  the  will.  It  is 
further  insisted,  and  with  equal  justice,  that  the  testator 
must  be  presumed  to  have  known  that  if  the  same 
state  of  circumstances  which  existed  at  the  date  of  the 
will  should  exist  also  at  the  testator's^  death,  his 
daughter  would  be  his  sole  next  of  kin,  and  that  if 
she  were  excluded,  his  next  of  kin  at  his  death  would 
be  his  brothers  and  sisters,  and  his  nephews  and 
nieces  the  children  of  any  deceased  brothers  and 
sisters.  And  it  is  further  insisted  that  upon  the  ques- 
tion whether  the  daughter  was  or  was  not  intended  to 
be  excluded  from  taking  under  the  gift  to  the  next  of 
kin,  the  express  exclusion  of  some  of  those  persona 
who  at  that  time  would  be  his  next  of  kin  if  the  daughter 
were  excluded  is  a  clear  indication  of  his  intention  to 
exclude  the  daughter,  and  to  use  the  term  ''my  next 
of  kin  "  as  denoting  that  class  of  persons  who  would 
have  been  then  the  next  of  kin  if  the  daughter  were 
excluded,  which  class  would  have  included  the  nephew 
and  two  nieces  if  they  had  not  been  expressly  excluded. 
And  it  is  insisted,  moreover,  that  this  argument  is 
strongly  supported  by  the  testator's  use  of' the  words 
"  pay  and  divide,"  and  of  the  words  "unto  and  amongst," 
which  import  a  plurality  of  persons  intended  to  take. 

This  argument  appears  to  me  to  have  much  force. 
For  undoubtedly  if  a  testator  makes  a  gifl  to  a  class  by 
a  particular  description,  and  excepts  certain  individuals 
by  name,  there  is  ground  for  contending  that  by  the 
description  of  the  class  he  meant  that  class  of  persons 
which  would  have  included  the  persons  specially  ex- 
cepted if  they  had  not  been  so  excepted.  At  the  same 
time  I  cannot  help  observing  that  it  may  perhaps  admit 
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of  doabt  whether,  in   the  case  before  the  Court,  the  1860. 

exception  of  some  of  the  persons  who  at  the  date  of  j 

the  will  constituted  the  class  which  would  have  been  t;, 

the  testator's  next  of  kin  if  the  daughter  were  excluded,  ^**' 

affords  a  clear  and  unambiguous  indication  of  an  inten- 
tion to  exclude  her.     Undoubtedly  it  would  do  so,  if 
we  assume  that  the  testator  when  making  his  will  re- 
garded it  as  certain  that  the  state  of  his  family  would 
remain  precisely  the  same  at  his  death  as  at  the  date  of 
his  will.     But  to  assume  this,  is  to  assume  that  he  was 
not  possessed  of  the  most  ordinary  faculty  of  observa- 
tion, and  that  he  was  utterly  insensible  to  those  events 
which  from  his  youth  upwards  were  constantly  passing 
around  him,  which  would  show  the  complete  uncertainty 
of  human  life.     A  testator  when  making  his  will  must 
be  aware,  not  only  that  the  duration  of  his  own  life 
is  most  uncertain,  but  also  that  it  is  altogether  uncertain 
whether  any  given  individual  of  his  family  will  survive 
himself.     He  may  indeed  regard  it  as  probable,  even 
highly  probable,  that  a  certain  relation,  his  only  child 
for  instance,   will  survive  him,   and   he  may  make  a 
provision  for  such  child  in  the  hope  or  expectation  of 
that  event  occurring ;  but  to  assume  that  he  regarded 
that  event  as  certain  seems  to  me  to  be  contrary  to 
reason  and  common  sense.   Why  are  we  to  assume  that 
it  was  not  present  to  the  mind  of  the  testator  that  his 
daughter  might  pre-decease  him  ?     And  if  it  was,  or 
may  have  been  so,  may  he  not  have  introduced   the 
clause  excluding  the  nephew  and  two  nieces  with  this 
view,  that  if  his  daughter  should  happen  to  die  before 
him,  and  his  brothers  and  sisters  and  his  nephews  and 
nieces  the   children    of  deceased  brothers  and  sisters 
should  happen  to  be  his  next  of  kin,  then  and  in  that 
case  the  nephew  and  nieces,  whom  he  names,  should 
be  excluded  from  participating  with  the  others.     And 


Lee 

V, 
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I860.  if  these  observations  are  at  all  founded  in  reason,  it 

may  well  be  questioned  whether  the  express  exclusion 
of  the  nephew  and  nieces  affords  a  clear  and  uuam- 

Lee.  bi^uous  indication   of   an    intention    to    exclude    the 

daughter  from  taking  under  the  bequest  to  the  next 
of  kin. 

But  it  is  unnecessary  to  pursue  these  observations 
further,  because  whatever  weight  might  be  due  to  the 
argument  itself  which  I  am  now  considering,  the  foun- 
dation fails  upon  which  it  is  based.     The  argument  is 
founded  upon  the  assumption  that  the  nephew  and  two 
nieces  who  are  expressly  excluded  were  at  the  date  of 
the  will  some  of  the  persons  who  then  constituted  the 
class  of  next  of  kin  if  the  daughter  were  excluded,  it 
having  been  assumed  that  they  were  children  of  a  then 
deceased  brother.    That  assumption  turns  out  to  be  a 
mistake  as  to  the  fact.     The  fact  is  that  at  the  date  of 
the  will  the  testator's  brother,  Richard  Leonard  Lee, 
the  father  of  the  nephew  and  two  nieces  who  are  ex- 
pressly excluded,  was  living,  though  he  afterwards  died 
in    the   testator's   life.     So  that  the  excluded  nephew 
and  nieces  were  not  at  the  date  of  the  will  comprised  in 
the  class  of  the  testator's  next  of  kin,  supposing  the 
daughter  were  left  out  of  consideration.     It  is  clear, 
then,  that  the  testator  in  excluding  the  nephew  and 
nieces,  the  children  of  his  brother,  Richard  Leonard 
Lee,  had  reference  only  tp  the  possibility  that  events 
might  so  turn  out  as  thereafter  to  bring  the  nephew  and 
nieces,  whom  he  wished  to  exclude,  within  the  class  of 
his  next  of  kin.     And  if  when  making  his  will  he  was 
(as  he  clearly  must  have  been)  contemplating  the  death 
of  his  brother,  Ricliard  Leonard  Lee,  as  one  of  those 
possible  events,  why  are  we  to  assume  that  he  was  not 
also  contemplating  the  death  of  his  daughter  as  another 
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of  those  possible  events  ?  It  is  certain  that  he  had  in 
his  mind  the  possibility  of  changes  taking  place  in  the 
state  of  his  family  by  death ;  and  there  is  no  reason  for 
assuming,  that  the  possibility  of  his  daughter's  death  in 
his  lifetime  was  not  as  much  present  to  his  mind  as  the 
possibility  of  his  brother  dying  before  him. 


1860. 


Lee 

o. 
Lbs. 


I  am  therefore  of  opinion  that  the  passage  in  the  will, 
excluding  the  nephew  and  two  nieces,  does  not  afford 
any  sufficient  indication  of  the  testator's  intention  to 
exclude  his  daughter  from  taking  under  the  gift  to  the 
next  of  kin. 

I  must  declare  that  the  daughter  is  not  excluded 
from  taking  under  the  gift  to  the  next  of  kin ;  and  the 
rest  of  the  decree  will  be  in  accordance  with  that  decla- 
ration. 


Re  JARVIS'S  CHARITY. 

^X  HIS  petition  was  presented  for  the  appointment  of 
JKiew  trustees  for  the  management  of  Jarvis^s  Charity, 


1859. 
July  8. 

16  ^  17  VicL 
c.  137,  *.  17. 

Petition, 

Charity  Com' 

misstoners* 

Certificate, 

nd  the  question  was,  whether,  under  the  17th  section  of  When  a  final 

mhe  Charitable  Trusts  Act,  1863(a),  it  was  necessary  ^^^l  IT&^^- 

^hat  the  certificate  of  the  Charity  Commissioners  should  tition,  it  can  no 

&ave  been  obtained  before  the  petition  was  presented.  •     longer  be  said 

'^  "^  to  be  a  matter 

(not  being  an  application  in  "  actually  pend- 
any  suit  or   matter  actually  ing"   for  the 
pending)   for  obtaining   any  purposes  of  the 
relief,  order  or  direction  con-  16  &  17  Vict. 

c.  137,  8.  17. 
Therefore,  where  a  petition  was  presented  for  the  appointment  of  new  trus- 
%ee»  under  a  scheme  ordered  and  settled  by  the  Court  upon  a  petition  pre- 
vented in  1 854,  the  Court  required  the  certificate  of  the  Charity  Commissioners 
to  such  petition. 

Vol.  I-l.  H 


(a)  The  17th  sect,  of  the 
:i6  &  17  Vict.  c.  137,  is  as 
:^ollows : — "  Before  any  suit, 
'j>etition  or  other  proceeding 
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1859. 

Re  Jarvi8*8 
Charity. 


H  appeared  that  in  1841yan  information  was  tileS, 
and  ihat  in  the  fotlowing  year,  1^42^  a  diecree  was  made 
referring  it  to  {he  IMfasier  to  settle  a  scheme  for  the  re- 
gulation of  the  charity.  In  1852,  an  Act  of  FarTia- 
meiii,  whichi  had  been  ap^fied  for  under  an  order  of 
the  Court  of  Chancery,  was  passed,  referring  it  to  the 
Court  of  Chancery  to  settle  a  scheme  for  the  adminis- 
tration of  the  cTiarity ;  and  in  1854,  a  petition  was  pre- 
sented {o  the  Court  on  which  an  order  was  ma^de  for  a 
scheme. 


cerning  or  relating  to  any 
charity,  or  the  estate,  funds, 
property  or  income  thereof, 
sfhail  be  commenced,  pre- 
sented or  taken,  by  any 
person  whoniisoever,  there 
shall  be  transmitted  by  such 
person  to  the  said  board  no- 
tice in  writing  of  such  pro- 
posed suit,  petition  or  pro- 
ceeding, and  such  statement, 
information  or  particulars  as 
may  be  requisite  or  proper, 
or  may  be  required  from  time 
to  time  by  the  said  board, 
for  explaining  the  nature  and 
objects  thereof;  aWd  the  saia 
board,  if  upon  consideration 
of  th^  ch'cumstsfhces  th'^y  so 
thfhk  fit,  may  by  an  order  or 
certificate  signed  by  their 
secretary  authorize  or  direct 
any  suit,  petffionf  o^  othe^ 
proceeding  to  be  commenced, 
presented  or  taken  with  re- 
spect to  iJich  charity,  either 
for  the  objects  and  in  such 
manner  specified  or  men- 
tioned in  such  notice,  or  for 
such  other  objects,  and  iri 
such  manner  and  form,  and 
subject  to  such  stipulations 
or  provisions  for  securing  the 
charity  against  liability  to 
any  costs  or  expenses,  and  to 
such    other    stipulations    or 


provisions  for  the  protection 
or  benefit  of  the  charity,  as 
the  said  board  may  think 
]!)roper  ;  and  such  board,  if  it 
seem  proper  to  then),  may  by 
such  order  or  certificate  as 
affoTesaid  require  and  direct 
that  any  proceeding  so  autho- 
rized by  them  in  respect  of 
any  charity  shall  be  delayed 
during  such  period  as  shall 
seem  proper  to,  and  shall  be 
directed  by,  such  board  ;  and 
every  such  order  or  certificate 
may  be  in  such  form,  and 
may  contain  such  statements 
and  pairticulars,  as  such  board 
shall  think  6t ;  and  (save  as 
herein  6ther^is6 provided) no 
suit,  petition  or  otiier  pro- 
ceeding for  obtaining  any 
such  relief,  order  or  direc- 
tibn  as  last  aforesaid  shall  be 
entertained  or  proceeded  with 
by  the  Court  of  Chancery, 
of  by  any  Court  or  Judge/ 
except  upon,  and  in  con- 
formity with,  an  order  or 
certificate  of  the  said  board : 
provided  always,  that  this 
enactment  shall  not  extend  to 
or  affect  any  such  petition  or 
proceeding  in  which  any  per- 
son shall  claim  any  property 
or  seek  any  relief  adversely 
to  any  charity." 
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The  schema  ^ttled  by  the  Court  provided  that  the  1B59. 

charity  shoixtd  be  linaihteged  by  triteteed ;  and  it  being      ^    ,         , 

I  ,   ^  .  jCtf  JARVI8  8 

necessary  in  pur^tnmce  of  the  provisionfS  of  the  Act  of       Charity. 

Parliament  that  new  trustees  should  be  appointed,  the 

present  petition  #as  presented  for  that  purpose.    The 

petitibh  aflso  prayed  that  af  regulation  requiring  that  four 

trustees  should  be  present  to  forih  a  quoruta  should  be 

altered  by  nfaking  three  trustees  a  qtforum. 

Mr.  C,  P.  Cooper  and  Mr.  Hobhouse,  in  stipport  of 
the  petition,  submitted  that  the  petition,  being  for  the 
appotntment  of  hew  irustees,  was  merely  carrying  out 
the  Scheme  under  which  the  charity  was  being  admfnis- 
tered,  and  was  in  fact  made  in  a  matter  or  suit  actually 
pendhig  ^ithinf  the  meaning  of  th6  17fh  sfection  of  th^ 
Charitable  t*rtists  Act  (a),  and  therefore  that  the  certi- 
ficate 6f  the  Charity  Commissioners  was  not  neceidsary ; 
Luter's' Ho$pUal  (J);  He  St  Giks  and  Bld&mtburj/ 
Vohtntter  Corps  (c). 

Mr.  r.  JET.  Terrell  (for  the  Attorney-General)  sub- 
mitted that  it  was  necessary  to  obtain  the  certificate  of 
the  Charity  Commissioners  before  mafkiti^  an  appli- 
cation lo  the  Colirty  even  ivhen  such  ap^fieatfon  was 
anthbfized  by  st  spefcijfl  act ;  Ford's  Charity  (rf);  Bingley 
Bchdol  Cas^  {t). 

Mr.  C.  P.  Cooper,  in  reply. 

The  Vicb-Chancbllor. 

The  qtfestidn  i^,  v^heth^r  this  petition  id  pitienieS  in 
a  ''suit  or  matter  actually  pending"  within  the  meaning 

(a)  16  &  17  Vict.  c.  137.  (d)  3  Drew.  324. 

(6)  6  De  G.,  M.  &  G.  184.  (e)  18  Jur.  668. 

(c)  25  Beav.  313. 

h2 
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1859.  of  the  I7th  section  of  the  Charitable  Trusts  Act  (a),  as 

^"^^^'^^         if  it  is  it  does  not  require,  as  it  otherwise  would,  the 
Charity        sanction  and  certificate  of  the  Charity  Commissioners. 

If  a  petition  is  presented  in  a  matter  and  an  order  is 
made  on  that  petition,  which  is  in  effect  a  final  order, 
upon  which  it  is  not  necessary  to  come  back  to  the 
Court,  I  do  not  see  how  such  a  petition  can  be  con- 
sidered as  actually  pending.  If  it  were  to  be  so  consi- 
dered the  effect  would  be,  that  whenever  a  petition  has 
been  presented  it  would  be  always  actually  pending. 
There  must  be  some  limit,  and  the  question  is  when  it 
shall  be  considered  as  no  longer  actually  pending. 
When  a  final  order  has  been  made  on  a  petition  it  can 
no  longer  be  said  to  be  actually  pending.  The  Legis- 
lature in  the  section  in  question  has  not  merely  said 
'' pending,"  but  has  added  the  word  ac^t/a% pending,  with 
the  special  meaning,  that  it  is  some  matter  or  suit  in 
which  there  is  something  still  remaining  to  be  done  by 
the  Court. 

The  authorities  which  have  been  referred  to  do  not 
appear  to  me  to  touch  the  case.  They  are  cases  in 
which  money  has  been  paid  into  Court,  and  the  question 
has  been  whether  it  was  necessary  for  the  charity 
trustees  to  go  to  the  Commissioners  before  getting  the 
money  paid  out  to  them. 

The  object  of  the  act  was  to  put  an  end  to  the  impro- 
per system  pursued  by  certain  solicitors  who  had  made 
charities  their  stock-in-trade  for  creating  costs. 

The  present  petition  appears  to  be  a  distinct  and  new 

(a)  16&  17  Vict.  c.  137. 
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application^  and  in  my  opinion  it  is  not  made  in  a  "suit 
or  matter  actually  pending"  within  the  terras  of  the  Act 
of  Parliament. 

The  petition  also  seeks  a  slight  alteration  in  the  regu- 
lation as  to  the  number  of  trustees  necessary  to  form  a 
quorum.  That  is  certainly  a  new  application,  and  not  a 
continuance  of  any  former  application  or  proceeding. 

I  must  therefore  require  the  certificate  of  the  Charity 
Commissioners. 
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Re  Jarvis'b 
Charity. 


HARDINGE  v.  WEBSTER. 


Dec.  2,  3. 

7  4-8  Vict. 

c.  110,  s.  68. 

Injunction. 

Proceeding 

against  Share" 

holder  for  Debt 

due  from 

Company, 


1  HIS  was  a  motion  for  an  injunction  to  restrain  the  A  shareholder 

Defendant    Webster  from    taking   proceedings   at  law  'V  ^°™P^"y» 

^    "^  ,      ° ,  who  was  also  a 

under   the  Joint-Stock   Companies    Registratioo    Act,  creditor  of  the 
7  &  8  Vict.  c.  110,  s.  68,  to  recover  as  against  Dr.  Hard-  company,  ob- 
inge^  who  was  the  holder  of  twenty  shares  in  the  Anglo  ments  against 
Australian  Company ,  a  debt  due  from  that  company  to  the  company  for 

Mr.  Welster.  r.U"^^. 

of  the  company 
liad  been  assigned  to  another  company,  of  which  he  had  become  a  shareholder  ; 
and  not  being  able  to  obtain  payment  of  his  debt,  he  save  notice  under  the 
68th  section  of  the  Joint  Stock  Companies  Registration  Act  (7  &  8  Vict. 
«.  11 0)  to  another  shareholder  in  the  first  company,  who  had  not  become  a 
shareholder  in  the  second  company,  that  he  should  proceed  against  him  indi- 
vidually to  recover  the  debt. 

Upon  a  bill  for  an  injunction  by  the  shareholder  so  proceeded  against,  to  re- 
strain the  proceedings  at  law,  but  without  asking  for  other  relief: 

Heldf  that  a  Court  of  Common  Law  had  full  jurisdiction  to  deal  with  the 
case,  and  the  injunction  was  refused  with  costs. 
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}S6d. 

Dabqwob 
Webster. 


Mr.  Webster,  who  was  a  creditor  pf  tbe  Anglo'Ausr 
fralian  Company  for  a  3uip  of  about  2^000/.,  and  who  also 
held  500 shares  in  the  company,  brought  an  actionagainst 
the  company  for  the  amount  of  his  debt  The  com- 
pany in  de(^nce  to  this  action  p^aded  tjh^ee  pleas:  1st, 
that  they  were  qeyer  indebted,  2ndy  t)^  they  had  dis- 
charged the  Plaintiff's  Alaim  jby  payment,  and  3rd,  that 
they  bad  a  set-off.  {n  jthat  auction  a  yerdict  passed  for 
the  Plaintiff,  subject  to  an  arbitration  and  award  of  a 
Mr.  Raymondy  who  was  empowered  to  ^ay  that  tl^ere 
should  be  a  verdict  for  the  Defendant,  and  that  there 
should  be  a  nonsuit,  and  he  was  to  be  at  liberty,  if  he 
thought  fit,  to  say  what  was  just  and  fair  between  the 
parties,  and  if  there  were  any  questions  of  law  about 
which  he  thought  there  was  sufficient  difficulty,  he  was 
empowered  to  state  a  case  for  the  opinion  of  the  Court 
of  Common  Pleas. 


The  matter  was  argued  before  Mr.  Raymond,  and 
he  was  urged  to  award  that  it  was  not  fair  and  just 
between  the  parties  that  Mr.  Webster  should  be  at 
liberty  to  have  execution  against  one  of  the  individual 
shareholders  of  the  company  in  case  the  assets  of  the 
company  should  be  insufficient  to  satisfy  the  claim. 
Mr.  Raymond  refused  to  make  such  an  award,  but 
determined  that  the  verdict  found  for  the  Plaintiff  should 
stand,  but  that  it  should  be  reduced  to  1,642/.  Ss.  9d., 
and  that  the  cost  of  the  reference  should  be  paid  by  th.e 
company. 


The  whole  of  the  assets  and  liabilities  of  the  Anglo- 
Australian  Company  had  been  transferred  by  the  direc- 
tors (of  whom  Mr.  Webster  was  one)  to  the  British 
Provident  Society, 
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Mr.  Webster,  not  being  able  to  obtain  satisfaction  of 
his  claim  from  the  company^  gave  potice  to  J)f,  Hjird- 
inge  in  accordance  with  the  68th  siection  of  |Lh^e  7  &  8 
Vict.  c.  llOy  that  upon  the  expiration  of  ten  days  fr.oin 
the  service  of  the  notice  a  motion  would  be  made  in  the 
Court  of  Common  Pleas,  or  an  application  to  one  of  the 
judges,  for  a  summons  calling  upon  Dr.  Hardinge  to 
show  cause  why  execution  should  not  issue  against  him 
upon  that  judgment. 


Harding^ 

V, 
WeB8TJS|U 


Dr.  Hardinge  thereupon  filed  this  bill  for  an  injunc- 
tion to  restrain  the  Defendant  Webster  from  proceeding 
at  law  in  pursuance  of  the  notice  so  served  on  Dr. 
Hardinge. 

Mr.  Bfiily  aivl  Mr.  Stevens  ^o  support  of  jtl^e  n^otjon. 


The  proceedings  the  Plainti^*8ee)cs  by  iJjpi^  inptioQ  to 
slay  are  tak,en  uncjer  th/e  ^8t^  section  of  t^je  JoiptrS^c]^ 
Companies  Registration  Act  {a)y  apd  are  ip  facjb  prpr 


(a)  The  68th  sect,  of  the 
7  &  8  Vict.  c.  no,  enacts  83 
follows  : — "  That  in  the  cases 
provided  by  this  Act  for  ex- 
ecution on  any  judgment,  de- 
cree or  order  in  any  action  or 
suit  against  the  company,  to 
be  issued  against  the  person 
or  against  the  property  and 
effects  of  any  shareholder  or 
former  shareholder  of  such 
company,  or  against  the  pro- 
perty and  effecis  of  the  com- 
panv  at  the  suit  of  any  share- 
holder or  former  shareholder, 
in  satisfaction  of  any  monies, 
damages,  costs  and  expenses 
paid  or  incurred  by  him  as 
aforesaid  in  any  action  or  suit 
against   the    company,   such 


execution  may  be  issued  by 
leavje  of  the  Court,  or  of  a 
judge  of  the  Court,  in  which 
such  judgment,  decree  or 
order  shall  have  been  ob- 
tained, upon  motion  or  sum- 
mons for  a  rule  tp  show  cause, 
or  other  motion  or  summons, 
consistent  with  the  practice 
of  the  Court,  without  any 
suggestion  or  scire  facias  in 
that  behalf;  and  that  it  shall 
be  lawful  for  such  Court  or 
Judge  to  make  absolute  or 
discharge  such  rule  or  allow 
or  dismiss  such  motion  (as 
the  case  may  be),  and  to  di- 
rect the  costs  of  the  applica- 
tion to  be  paid  by  either 
party,  or  to  make  such  other 
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Hardinoe 

0. 

Webster. 


ceedings  by  one  shareholder  or  partner  against  another 
shareholder  or  partner  in  the  same  company  in  respect 
of  a  debt  due  from  that  company  or  partnership,  and  this 
a  Court  of  Equity  will  not  permit. 


The  debt  being  one  due  from  the  company,  all  the 
shareholders  are  under  the  deed  of  settlement  of  the 
company  rateably  liable  to  contribute  towards  it,  and  it 
is  not  equitable  that  Mr.  Webster y  who  holds  500  shares 
in  the  company,  should  be  allowed  to  re-issue  execution 
for  this  debt  against  the  Plaintiff  who  holds  only  twenty 
shares. 

The  primary  funds  out  of  which  the  debt  would  be 
payable  are  the  assets  of  the  company,  but  they  have 
been  transferred  to  another  company,  and  it  is  inequitable 
that  Mr.  Webster,  who  as  a  director  consented  to  that 
transfer,  should  now  be  allowed  to  proceed  to  recover 
against  an  individual  shareholder. 

Mr.  Glasse  and  Mr.  Shebbeare  for  the  Defendant 
Webster. 


order  therein  as  to  such  Court 
or  judge  shall  seem  fit,  and 
in  such  cases  such  form  of 
writs  of  execution  shall  be 
sued  out  of  the  courts  of  law 
and  equity  respectively,  for 
giving  effect  to  the  provision 
in  that  behalf  aforesaid,  as  the 
judges  of  such  Court  respect- 
ively shall  from  time  to  time 
think  fit  to  order,  and  the 
execution  of  such  writs  shall 
be  enforced  in  like  manner 
as  writs  of  execution  arc  now 
enforced  :  provided  that  any 


order  made  by  a  judge  as 
aforesaid  may  be  discharged 
or  varied  by  the  Court  on 
application  made  thereto  by 
either  party  dissatisfied  with 
such  order :  provided  also, 
that  no  such  motion  shall  be 
made  nor  summons  granted 
for  the  purpose  of  charging 
any  shareholder  or  former 
shareholder  until  ten  days' 
notice  thereof  shall  have  been 
given  to  the  person  sought  to 
be  charged  thereby." 


CASES    IN    CHANCERY. 

The  Court  will  not  interfere  to  restrain  the  Defendant 
from  proceeding  at  law.  He  is  proceeding  under  the 
provisions  of  an  Act  of  Parliament^  and  has  taken  all  the 
preliminary  steps  required  by  the  act  There  is  an 
express  proviso  in  that  act  for  the  case  of  a  share- 
holder in  a  company  who  is  also  a  creditor  taking  pro- 
ceedings against  another  shareholder,  and  the  Court  will 
not  restrain  those  proceedings ;  Hammond  v.  Ward  (a). 
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1859. 


Hardinoe 
Webster. 


Mr.  J3ailj/f  in  reply. 

The  Vicb-Chancellor. 

[After  stating  the  facts  to  the  effect  above  set  out :] — 

The  68th  section  of  the  7  &  8  Vict.  c.  HO,  prescribes 
a  course  the  first  step  of  which  has  been  already  taken, 
and  enacts,  that  it  shall  be  lawful  for  a  Court  of  Law  or 
for  a  judge  of  that  Court  to  make  absolute  or  discharge 
a  rule  obtained  in  pursuance  of  that  section  or  wholly 
to  dismiss  the  motion,  and  direct  the  costs  to  be  paid 
by  either  party  or  to  make  such  other  order  as  the  Court 
or  judge  may  think  fit.  That  is  the  power  given  by  the 
act  to  the  Court  or  judge  at  law  on  the  application 
which  will  be  made  by  the  Defendant  Webster^  unless 
the  Plaintiff  in  this  suit  succeeds  in  obtaining  the 
injunction  he  seeks. 


The  Plaintiff's  bill  is  simply  confined  to  a  prayer  for 
an  injunction.  It  is  not  a  bill  by  which  Dr.  Hardinge, 
admitting  that  Webster  is  a  creditor  of  the  company  and 
that  he  himself  is  a  shareholder,  insists  that  Webster 
and  many  other  persons  are  also  shareholders,  and  that 
therefore,  though  it  is  just  that  Webster's  debt  should 

(fl)  3  Drew.  1 03. 


106 


CASES    IN    CHANCEKY. 


1B59. 
Hardinoe 

V. 

Websteh. 


be  paid,  it  is  also  just  that  all  the  sharehplders  should 
contribute  pro  rata  to  pay  th.e  debt,  and  that  be  i^ 
willing  to  m^ke  )^is  contribution  towards  jt;  l^ut  Qr. 
Hardinge  simply  says  "  Dop't  let  IVIr.  Websf^  attempt 
to  recover  the  del^t  against  me  under  this  proceedj.Qg  .of 
under  any  other  proceeding  in  ^  Court  of  L^w." 

If  there  19  any  ground  for  cpipipg  to  this  Court^  of 
course  it  must  be  an  equitable  ground.  Dr.  Hardinge 
has  no  right  to  come  here  if  there  i^  ^  go,od  defence  at 
law  or  if  it  is  competent  to  him  on  the  hearing  of  the 
application  to  the  Court  of  Law  to  bring  forward  those 
reasons  upon  which  he  now  contends  that  he  ought  not 
to  be  j9^,ade  Ijable  for  the  de)b^  pr  for  jxxqre  than  a  certain 
portion  of  it. 


What  then  is  his  equity  for  coming  to  the  Court? 
First  he  says,  that  Mr.  Webster  himself  is  one  of  the 
shareholders  as  well  as  Dr.  Hardinge,  and  that  ijt  is  in 
effect  one  partner  or  co-shareholder  trying  to  take  legal 
proceedings  to  recover  a  debt  from  another  partner  or 
co-shareholder.  But  if  it  be  not  the  law  that  he  is 
entitled  to  do  so,  that  is  a  defence  to  the  proceeding  at 
]aW|  and  it  is  quite  as  competent  to  a  judge  at  common 
law  as  to  this  Court  to  judge  of  that  matter,  and  a  Court 
of  equity  will  not  stay  proceedings  at  law  on  that 
ground. 

It  was  however  suggested,  (and  this  certainly  at  first 
sight  wears  more  the  semblance  of  an  equitable  ground,) 
that  not  only  is  Mr.  Webster  a  partner  in  the  concern, 
but  that  the  debt  due  to  him  is  a  debt  due  from 
the  company  of  which  many  other  persons  were  mem- 
bers, that  all  ought  to  contribute  their  respective  pro- 
portions of  the   debt,  and  therefore  that  it  would  be 
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against  justice  that  J^r.  Welts fer  ahw^W   rec^pv^r  the  1«59. 

wbde  from  Dr.  Hardingjg.     Now  that  begs  the  whole      „  rdikoe 
questioQ ;  for  it  assumes  that  a  Court  q(  L^w   o^us^t  v. 

deten^ine  thja^  Dr.  Hardinge  shall  pfiy  the  whole  debt.       Websteb. 
Pvep  if  that  be  tl^e  result,  the  Act  of  Par^^n^e^t  bap 
impo^  it.     ]B^t  I  apprehend  that  the  very  pijirpose 
^lyl  pbject  x^f  the  act  was  to  enable  a  Couft  of  Law  to 
deiefi;DJine  to  what  exi^ti^^  or  whether  at  all,  a  phare- 
^older  sboyld  be  made  liable  on  thia  proceeding,  which 
is  by  w^y  of  substitute  for  ^cire  facias.     It  ^viU  be  Dr. 
ffardiagfis  fault  if  he  does  not  bring  all  the  circum- 
stances of  ,the  case  before  the  .Court  of  Law.     If  the 
X]!purt  should  take  the  view  that  the  Act  of  Parliamenjfc 
bad  imposed  upon  it  the  necessity  of  making  Pr.  Hardr 
inge  liable  to  Mr.  Webster  for  the  whole  of  the  debt, 
even  in  that  case  Dr.  Hflrdinge  could  not  coi^e  and 
ask  the  interferei^ce  of  this  Court.     Bqt  I  have  uqt  the 
smallest  dqubt  th^t  a  Court  of  Law  will  exercise  a  judg- 
ment and  discretion  on  the  question  to  what  extent  Dr. 
Hardinge  ought  under  all  the  circunQstance3  to  be  ^ade 
liable,  and  will  only  allow  execution  to  issue  to  that 
e^nt. 

jit  was  further  suggested,  that  the  debt  ought  to  hav^e 
been  paid  out  of  tl^e  assets  of  the  AnglO'AystTaJ.ian 
CjSfnpang,  but  that  all  the  assetp  ,of  jthe  Anglo- Australian 
Company  had  been  assigned  and  transferred  to  the 
British  Provident  Company  upon  the  an;ialgam^tion  of 
the  two  companies;  that  Mr.  Webster  concurred  in  that 
arrangement,  and  therefore  that  he  ought  not  now  to 
come  uppn  Dr.  Hardinge y  an  individual  shareholder,  to 
pay  any  portion  pf  it.  Now,  with  respect  to  the  alle- 
gation that  Mr.  Webster  concurred  in  the  arrangement 
bejtween  the  two  companies,  the  fact^  are  these : — At  a 
oveeting  of  the  members  of  the  Anglo- Australian  Com- 
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1859. 


Hardinge 

0. 

Webster. 


pany  a  resolution  was  proposed  for  giving  power  to  the 
directors  to  amalgamate  with  the  British  Provident 
Company.  On  that  occasion  Mr.  Webster  objected  to 
the  resolution,  and  insisted  that  their  secretary  should 
first  examine  the  affairs  of  the  British  Provident 
Company y  but  he  was  overruled  and  the  resolution  was 
passed;  and  an  agreement  was  come  to  between  the 
two  companies,  that  all  the  assets  and  liabilities  of  the 
Anglo-Australian  Company  should  be  handed  over  to 
the  British  Provident  Company.  It  is  true  that  Mr. 
Webster^  after  the  amalgamation  had  been  agreed  upon, 
filed  a  bill  to  cany  out  the  arrangement  between  the 
companies,  but  that  was  quite  consistent  with  his  having 
objected  to  the  amalgamation  until  it  was  actually  deter- 
mined upon  and  agreed  to.  Dr.  Hardinge  on  the  other 
hand  not  only  entirely  concurred  in  the  arrangement, 
but  he  availed  himself  of  that  portion  of  it  which  enabled 
shareholders  in  the  Anglo- Australian  Company  to  be- 
come shareholders  in  the  British  Provident  Company^ 
and  has  become  a  shareholder  in  the  new  company,  and 
as  such,  he  is  one  of  the  persons  to  whom  the  assets  of 
the  Anglo- Australian  Company  have  been  handed  over, 
and  who  undertook  to  pay  all  the  debts  of  that  com- 
pany; but  Mr.  Webster  has  not  become  a  shareholder 
in  the  amalgamated  company.  Therefore,  all  that  has 
taken  place,  so  far  from  being  a  reason  why  Mr.  Weh^ 
ster  should  not  be  entitled  to  recover  something  at  least 
from  Dr.  Hardinge  appears  to  me  to  afford  the  strongest 
reason  why  he  should. 


It  is  further  argued,  that  it  is  unjust  for  Mr.  Webster 
to  endeavour  to  make  another  shareholder  in  the  Anglo^ 
Australian  Company  liable  for  a  debt  due  from  the 
company,  inasmuch  as  all  its  property  has  been  trans- 
ferred to  the  British  Provident  Company^  and  therefore 
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the  latter  company  is  alone  or  at  least  primarily  liable 
for  the  debt.  Now,  suppose  Mr.  Webster  obtained  a  judg- 
ment or  a  decree  against  the  British  Provident  Com- 
pany, what  would  be  his  course?  If  the  property  of 
that  company  was  deficient,  he  would  then  take  pro- 
ceedings against  Dr.  Hardinge  as  a  shareholder,  not  of 
the  Anglo- Australian,  but  of  the  British  Provident 
Company ;  and  in  such  case,  as  Dr.  Hardinge  would  be 
a  shareholder  and  Mr.  Webster  only  a  creditor  of  that 
company,  the  Court  of  Law  would  probably  order  Dr. 
Hardinge  to  pay  the  whole  debt. 


1859. 


Hardinge 

V, 

Webster. 


I  quite  recognize  the  justice  of  the  proposition,  that 
inasmuch  as  Mr.  Webster  is  a  shareholder  in  the  Anglo- 
Australian  Company  with  Dr.  Hardinge,  each  is  liable 
to  contribute  to  all  the  debts  according  to  his  shares. 
But  what  I  am  now  asked  to  do  is  merely  to  withdraw 
the  consideration  and  decision  of  the  case  from  a  Court 
of  law,  upon  the  suggestion  that  there  is  some  equitable 
ground,  and  I  do  not  think  that  any  such  equitable 
ground  exists. 


It  appears  to  me,  therefore,  that  there  is  no  ground 
for  the  application  now  before  me ;  and  the  motion  must 
be  refused  with  costs. 
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1860. 
Feblruafy  8. 


Practice, 

aZuIuI.  tVHrrroN  «.  jei^nings. 

Affidavit  in       ^^ 
support.         1  HIS  ^a^  a  motion  fo^  an  injunction  or  foi^  leave  to 

,„,         T  c    J    bring  an  action  at  law. 
W  here  a  detend-  ° 

ant  to  a  bill  filed 

for  an  injunction      The  PlaintiflF  filed  his  bill  seeking  to  restrain  the  Dc- 

infrinsement  of  f^^^ant  from  infringing  a  pateht.     The  Defendant  by 

a  patent,  or  for    his  answer  filed  on  the  3rd  of  November,  ISdQ,  stated 

leave  to  bring    ^j^^^  ^j^^  patent  alleged  to  have  been  obtained   by  the 

an  action  at  law,         ....  •    .  . 

stated  by  his       Plainftiff  was  invalid  on  account  of  the  invention  to  pro* 

answer  that  the  t^t  ^hich  it  had  been  granted  not  being  noveJ,  tbtft  the 
invention  was      .  •       •    i  ,        i     ▼%  /.      i  %   ^        t     -rn  . 

not  novel   and    invention  belonged  to  the  Defendant,  and  that  the  Plain- 

that  the  tiff  had  obtained  his  knowledge  of  the  invention  from 

•x«#««f  .„«-:««„    one  of  the  Defendant'^  servants, 
patent  was  inva- 
lid ;  the  Court, 

on  a  motion  by      jhe  Plaintiff  now  moved  fo^  an  injunction  or  for  leave 

the  Plaintiff,  ^  .  ,         ,         ,. , 

without  his  hav-  ^^  bnng  an  action  at  law,  but  did  not  produce  any 

ing  made  an        affidavit  as  to  bis  belief  in  the  novelty  of  the  invention. 

affidavit  as  to 

the  novelty  of 

the  invention  or       Mr.  W.  W.  Cooper^  in  support  of  the  motion,  cited 

validity  of  the     j^^con  v.  Jones  {a) ;  Rodgers  v.  Nowill  {b). 
patent,  refused  ^  ^  ^  ' 

to  grant  him  an 

injunction,  or  to       Mr.  Glasse  and  Mr.  Southgate  opposed  the  motion, 

bring  an^ action    ^^^  submitted  that  the   Court  would  not  retain  a  bill 

unless  he  pro-    merely  to  allow  the  Plaintiff  to  proceed  at  law,  and  that 

duced  a  clear      ^j,g  Plaintiff  must  either  dismiss  his  bill  or  proceed  to  a 

and  distinct  affi-  .  mi      tm  .      m       i  . 

davit  that   the   hearing.     The  Plaintiff  had  not  filed  any  affidavit  as  to 

invention  was      the  validity  of  the  patent  or  novelty  of  the  invention  ; 
novel  and  the       ^,.,,       ^,  ,  v 

patent  valid  ;       ^^»"  ^-  Thompson  (c). 

but  allowed  the 

motion  to  stand       {a)  4  My.  &  Cr.  433.  (c)  3  Mer.  622. 

over  for  that  (6)  6  Hare,  332. 

purpose. 
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Mr.  W.  W,  Cooper,  in  rep'ly. 

The  Vice-Chan6ellor. 

The  course  of  the  Court  in  cased  Iik6  the  present  is 
merely  to  enable  the  Plaintiff  to  obtain  the  advantages 
of  his  legal  right.  But  the  Court  will  not  try  that  legal 
right,  and  therefore  when  a  bill  is  filed,  as  in  this  case, 
seeking  to  restrain  an  alleged  infringement  of  a  patent, 
and  the  Plaintiff  moves  for  an  injunction  or  for  leave  to 
bring  an  action  at  law,  the  Court  will  give  him  leave 
to  bring  an  action  at  law,  and  allows  the  whole  case  to 
stand  over.  But  rf  the  Defendant  has  by  his  answer 
set  up  as  his  defence  that  the  patent  is  invalid  on  account 
of  its  not  being  no^el,  and  that  the  Plaintiff  has  derived 
bis  infornmtion  from  the  Defendant's  servant,  it  appears 
to  me  that  the  Plaintiff,  applying  for  an  injunction  or 
for  leave  to  bring  an  action,  is  bound  to  pledge  his  oath 
with  respect  to  the  novelty  of  the  invention  and  the 
validity  of  the  patent. 


16€0. 


V. 

Jenmikos. 


In  the  present  case  the  Defendant  filed  his  answer  on 
the  3rd  of  November,  and  the  Plaintiff,  after  waiting 
three  months,  now  applies  for  an  injunction  without  any 
affidavit,  but  with  a  mere  statement  that  he  has  obtained 
a  patent.  I  cannot  grant  an  injunction,  neither  can  I 
grant  leave  to  bring  an  action  unless  the  Plaintiff  files  an 
affidavit  as  to  the  novelty  of  the  invention  and  as  to  the 
validity  of  the  patent;  that  affidavit  must  be  very  clear 
and  distinct  on  the  subject,  and  the  motion  must  stand 
over  for  that  purpose  (a). 


(a)  The  practice  on    the  point  decided   in  this  case  was 
previously  unsettled.     The  expressions  used  by  Lord  Cot- 
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ienham,  in  Bacon  v.  Jones  (4  My.  &  Cr.  433),  seemed  rather 
to  favor  the  conclusion  that  it  is  of  right  in  a  patentee,  who 
has  filed  a  bill,  to  have  leave  to  bring  an  action,  whether 
he  moves  for  an  injunction  or  not ;  and  consistent  with  that 
view  seems  also  Rogers  v.  NowllL  It  is  to  be  collected  also 
from  the  authorities  that  the  rule  is,  that  even  where  an  in- 
junction is  refused,  whether  for  want  of  evidence  or  on  any 
other  ground,  the  Court  always  gives  leave  to  the  Plaintiff  to 
bring  an  action.  However,  since  Whitton  v.  Jennings^  the 
same  point  again  came  before  Vice- Chancellor  Woodf  in  a 
case  of  Mayer  v.  Spence  (not  yet  reported).  In  Mayer  v. 
Spence  (in  which  Whitton  v.  Jennings  was  not  cited),  no  motion 
for  an  injunction  was  made  ;  and  on  a  motion  merely  for  leave 
to  bring  an  action,  the  Court  required  the  Plaintiff  to  verify 
his  title,  as  he  would  do  on  a  motion  for  an  injunction.  The 
practice  may,  therefore,  now  be  considered  as  so  settled; 
and  it  seems  that  such  a  motion  ought  to  be  on  notice.— 
Reporters. 
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In  re  THE  ANGLO-AUSTRALIAN  AND  UNI- 
VERSAL FAMILY  LIFE  ASSURANCE 
COMPANY,  Ex  parte  SMITH.  I860. 

In  re  THE   BRITISH   PROVIDENT  LIFE  AND  '^^^^^'y^^®' ^^» 
FIRE  ASSURANCE  SOCIETY,  Ex  parte  COL-        ^-^v^^ 

T  f  IMC  Winding  Up* 

^*^^-  Joint  Stack 

la  re  THE  WINDING-UP  ACTS,  1848  and  1849.         Companies. 

Amalgamation. 

XHESE  two  petitions  were  heard  together.  The  directors 

of  a  company 
The  first  petition  was  presented  for  the  winding  up  transferred  all 

of  the  Anglo- Australian  Company,  of  which  Mr.  Smith  jj^j^^  ^^^  ^^^^^^ 

was  a  shareholder ;  and  the  second  petition  prayed  the  ness  to  another 

company  under 
a  deed  of  amalgamation,  by  which  it  was  provided,  that  the  shareholders  in 
the  old  company  should  exchange  their  shares  for  sliares  in  the  new  company, 
and  that  the  new  company  should  indemnify  the  old  company  in  respect  of 
all  its  debts  and  liahilities.  Some  only  of  the  shareholders  in  the  old  com- 
pany executed  the  deed  of  amalgamation  and  became  shareholders  in  the  new 
company.  The  new  company  disputed  their  liability  to  carry  out  the  arrange- 
ment for  the  amalgamation!  and  did  not  pay  the  debts  of  the  old  company, 
and  actions  were  brought  against  the  old  company.  The  new  company  sub- 
sequently assigned  their  business,  but  not  their  assets,  to  another  com))any« 

Upon  a  petition  for  the  winding  up  of  the  old  company,  presented  by  a 
shareholder  in  the  new  company,  who  had  originally  been  a  shareholder  in 
the  old  company,  and  which  was  supported  by  the  shareholders  of  the  old 
company  who  had  executed  the  deed  of  amalgamation,  but  opposed  by  those 
who  had  not,  the  Court  refused  to  order  the  old  company  to  be  wound  up, 
and  dismissed  the  petition,  with  costs  as  against  those  shareholders  who  had 
been  served,  but  without  costs  as  against  those  shareholders  who  had  volun- 
tarily appeared. 

A  shareholder  in  the  new  company  gave  notice  to  a  third  company,  to 
whom  the  new  company  had  assigned  its  business,  not  to  pay  certain  monies 
due  from  them  to  the  new  company,  in  consequence  of  which  litigation  en- 
sued. The  shareholder  then  presented  his  petition  to  wind  up  the  new  com- 
pany. 

Held,  that  the  existence  of  suits  against  the  company  was  not  per  se  proof 
of  its  insolvency,  and  the  petition  was  ordered  to  stand  over,  with  liberty  to 
apply. 

Vol.  1—2  I 
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I860.  winding  up  of  the  British  Provident  Society^  of  which 

^^^^        Mr.  Collins  was  a  shareholder. 
In  re 

Anglo 
Australian,        The  petition  of  Mr.  Smith  in  respect  of  the  Anglo- 

Exv   Smith  '   Australian  Con^pany  was  founded  on  the  circumstance 

y^  ^g  that  the  company  had  ceased  to  carry  on  its  business. 

Provident,  &c.  or  only  carried  it  on  for  the  'purpose  of  winding  up  its 

oGiETY,        affairs;  that  it  had  transferred  its  property  and  assets 

to  the  British  Provident  Society  under  an  agreement 

for  an  amalgamation ;  and  that  several  suits  had  been 

instituted  against  it  for  debts  which  it  had  not  paid,  but 

in  respect  of  which  the  British  Provident  Society  ought 

to  have  indemnified  it. 


The  petition  presented  by  Mr.  Collins  for  the  winding 
up  of  the  British  Provident  Society  proceeded  on  the 
circumstai^ce  that  the  society  was  embarrassed  and  in- 
solvent, and  had  ceased  to  carry  on  its  business. 

It  appeared  that  the  Anglo- Australian  Company  was 
completely  registered  and  incorporated  under  a  deed  of 
settlement  in  1853,  and  that  the  British  Provident  So- 
ciety was  completely  registered  and  incorporated  under 
a  deed  of  settlen^ent  in  1850. 

By  an  indenture  entered  into  between  the  British 
Provident  Society  and  the  Anglo- Australian  Company, 
dated  the  1st  of  June,  1858,  and  executed  by  two  di- 
rectors on  behalf  of  each  company,  after  reciting  that 
under  the  powers  of  amalgamation  contained  in  the 
deeds  of  settlement  of  the  respective  companies  it  had 
been  agreed  by  the  respective  boards  of  directors  in 
April,  1858,  that,  subject  to  the  confirmation  of  general 
meetings  of  the  two  companies,  they  should  be  amalga- 
mated as  from  the  I9th  of  April,  1858,  and  that  extra- 
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ordinary  meetings  of  the  two  companies  had  been  held  1860. 

under  the  deeds  of  settlement,  at  which  the  amalgama-  . 

tion  had  been  confirmed,  it  was  thereby  covenanted  and         Anglo 
agreed  on  behalf  of  the  two  companies,  in  consideration    AniTRALiAN, 
of  the  stipulations  therein  contained,  that  from  the  19th     £*      Smith.* 
of  April,    1868,   the   Anglo-Australian   Company  and  /„  ^g 

their  business  connections,  agencies  and  branches  should  Provident,  &c. 
be  transferred  to  and  amalgamated  with  the  British  g  Collim 
Provident  Society  on  the  terms  contained  in  the  said 
indenture.  The  indenture  contained  the  following  pro- 
visions : — ^That  the  business,  property,  effects,  liabilities 
and  engagements  of  the  Anglo- Australian  Company ^  with 
the  risks  of  life  assurances,  should  be  transferred  to  the 
British  Provident  Society.  That  the  respective  share- 
holders, as  to  payment  on  their  shares,  should  be  put 
on  an  equal  footing  and  make  up  their  calls.  That  the 
shareholders  of  the  AngUh-Australian  Company  should 
execute  the  deed  of  settlement  of  the  British  Provident 
Society^  putting  them  thereby  in  the  same  position  in 
the  British  Provident  Society  as  they  had  previously 
occupied  in  the  Anglo-Australian  Company,  and  in- 
demnifying them  out  of  the  monies  of  the  British  Pro- 
vident Society  against  all  liabilities  under  the  deed  of 
settieoient-  of  the  Anglo*Australian  Company ;  and  it 
was  provided  that  such  shareholders  should  execute 
the  deed  of  settlement  of  the  British  Provident  Society 
before  the  24th  of  June  then  next,  or  be  excluded  from 
the  benefit  of  the  amalgamation,  but  should  not  be 
freed  from  their  liabilities  as  shareholders  of  the  Anglo- 
Australian  Company,  That  the  name,  registration  and 
constitution  of  the  Anglo- Australian  Company  should  ' 
be  maintained  until  otherwise  determined  by  a  general 
meeting  of  the  British  Provident  Society.  That  on 
tbe  execution  of  that  indenture  all  the  assets,  property 

i2 


Exp,  Collins. 
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1860.  and  effects  of  the  Anglo-Australian  Company  should  be 

'''^^^'^^^         assigned  to  trustees  for  the  British  Provident  Society. 
In  re 

A  NOLO 

Australian,         In  conformity  with  the  provisions  of  the  last-men- 

&c.  Company,    ^Jq^^^j  indenture  a  large  number  of  the  shareholders  in 
Exp.  Smith.  ^     ° 

J  the  Anglo-Australian  Company  executed  the  deed  of 

Proyident,&c.  settlement  of  the  British  Provident  Society^  but  a  cer- 

I^^^T!-.-    *^'"  class  did  not  do  so,  and  were  therefore  excluded 

from  the  benefit  of  the  amalgamation. 

The  British  Provident  Society,  after  the  execution 
of  this  indenture,  took  possession  of  the  whole  of  the 
monies,  property  and  effects  of  the  Anglo-Australian 
Company,  and  received  premiums  in  respect  of  the  po- 
licies;  and  on  the  28th  of  October,  1858,  a  transfer  in 
pursuance  of  the  indenture  of  the  1st  of  June,  1858,  was 
executed  to  the  British  Provident  Society, 

The  petition  of  Mr.  Smith,  after  stating  the  above 
facts,  stated  that  the  Petitioner  at  the  time  of  the  amal- 
gamation was  a  shareholder  in  the  Anglo- Australian 
Company,  and  that  he  surrendered  his  shares  in  that 
company  to  the  British  Provident  Society,  and  took 
scrip  in  the  British  Provident  Society  in  exchange, 
and  that  he  signed  the  deed  of  settlement  of  the  British 
Provident  Society;  and  the  Petitioner  contended  that 
notwithstanding  the  surrender  so  made  by  him  of  bis 
shares  in  the  Anglo- Australian  Company,  he  was  still  a 
contributory  of  that  company  and  liable  to  their  debts. 
That,  although  the  British  Provident  Society  had  taken 
possession  of  the  whole  of  the  property  of  the  Anglo- 
Australian  Company,  they  had  not  paid  the  debts  and 
liabilities  of  that  company,  which  under  the  deed  of 
June,  1858,  they  were  bound  to  do.  That  several  suits 
had  been  instituted  against  the  Anglo- Australian  Com" 
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pany  since  June,  1858,  for  debts  which  ought  to  have  1860. 

been  paid   by  the  JBritish  Provident  Society ,  and   in        ^^ 
respect  of  which  the  British  Provident  Society  ought         Anglo 
to  have  indemnified   the  Anglo* Australian   Company.     Australian 
That  the  British  Provident  Society  was  in  embarrassed    £      Smitu  ' 
circumstances  and  had  disposed  of  the  property  of  the  j^  ^g 

Anglo- Australian  Company  for  their  own  purposes.  That  Provident,  &c, 
it  had  been  agreed  by  an  indenture  dated  in  March,  p  ^^*^^' 
18&9,  to  transfer  to  the  British  Nation  Life  Assurance 
Association  the  business,  name  and  title  of  the  British 
Provident  Society ,  subject  to  the  confirmation  of  general 
meetings  of  the  British  Nation  Life  Assurance  As- 
sociation and  British  Provident  Society,  such  transfer 
to  take  effect  from  the  31st  of  March,  when  the  British 
Provident  Society  should  cease  to  carry  on  business, 
and  be  only  answerable  up  to  that  date ;  and  that  the 
name  of  the  society  should  become  the  property  of  the 
British  Nation  Life  Assurance  Association,  That,  by 
way  of  consideration  for  the  transfer,  a  sum,  equivalent 
to  a  moiety  of  the  income  received  by  the  British  Na- 
tion Life  Assurance  Association  during  two  years  from 
March,  1859,  out  of  the  premiums,  was  to  be  paid  by 
four  half-yearly  instalments.  That  the  agreement  for 
transfer  of  the  8th  of  March,  1859,  had  been  confirmed. 
That  the  Anglo- Australian  Company  had  wholly  ceased 
to  carry  on  business,  or  only  caaied  it  on  for  winding 
up  their  affairs;  and  that  the  Petitioner  was  advised 
that  he  still  continued  to  be  a  shareholder  in  the  Anglo- 
Australian  Company,  and  as  such  liable  for  the  debts 
and  liabilities  of  that  company;  and  the  Petitioner  prayed 
that  the  Anglo-Australian  Company  might  be  ordered 
to  be  wound  up. 

The  other  petition,  which  was  presented  by  Mr.  Col- 
lins for  the  winding  up  of  the  British  Provident  Society, 
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I860.  after  stating  to  the  effect  above  set  out,  stated  that  the 

'^'^  British  Provident  Society  was  embarrassed  and  insol- 

A  NOLO  venty  and  bad  ceased  to  carry  on  business;  thai  the 

Australian,  Petitioner  was  a  shareholder  in  the  British  Provident 

£      Smith  *  Society,  and  as  such  liable  to  contribute  to  its  debts  and 

/^  ^^  liabilities;  aikl  on  these  grounds  the  Petitioner  prayed 

PdOYiDENT,  &€•  that  the  British  Provident  Society  might  be  wound  up. 

Society, 
Exp,  Collins, 

Mr.  Baily  and  Mr.  W,  W,  Barry  in  support  of  both 
petitions. 

It  is  clear  that  as  to  each  company  the  circtmistaiices 
are  such  as  to  bring  the  case  within  the  provisions  of 
the  Winding-Up  Acts,  and  the  only  question,  therefore, 
for  the  Couit  to  determine  is,  whether  it  is  expedient 
that  these  companies  should  be  wound  up.  The  Anglo^ 
Australian  Company  is  clearly  insolvent  and  unable  to 
meet  its  liabilities,  and  has  transferred  all  its  assets. 
Mr.  Smith,  it  is  true,  is  now  a  shareholder  of  th«  British 
Provident  Society,  and  as  one  of  that  body  is  liabU  to 
indemnify  the  shareholders  in  the  Angh-Australian 
Company,  but  there  is  a  class  of  shareholders  who  have 
not  executed  the  deed  of  settlenient  of  the  British  Pre- 
vident  Society,  who  have  repudiated  the  agreement  of 
amalgamation,  and  who,  under  the  express  terms  of  that 
agreement,  are  excluded  from  all  benefit  thereunder, 
and  who  are  therefore  liable  to  contribute  to  the  debts 
o[  the  Any lo* Australian  Company. 

With  reference  to  the  British  Provident  Society^  it  is 
contended  that  there  are  sufficient  assets  to  meet  their 
own  liabilities,  and  that  those  of  the  Anglo- Australian 
•  Company  ought  not  to  be  taken  into  account,  as  the 
society  has  repudiated  the  agreement  for  amalgamation 
on  the  ground  of  fraud.    The  British  Provident  Society 
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f 

has  reeieived  all  the  assets  of  the  Anglo* Australian  Com-  I860. 

pany^  is  suing  in  their  naine,  has  actually  the  common 
seal  of  such  company  in  its  possession,  and  yet  now^         A  nolo 

when  the  bargain  has  proved  a  bad  one,  the  British  AustRALiAK, 

Provident  Society  seeks  to  repudiate  the  agreements  £      Smith. 
There  is  no  chance  of  this  agreement  being  set  aside,  /^  ^^ 

and  tberefore  the  British  Provident  Society  is  clearly  Provident, &c« 

,        .  Society, 

insolvent.  ^^  CoLuas^ 

Numerous  actions  have  been  brought  and  are  now 
pending,  and  suits  have  been  instituted  agahtst  both 
companies,  and  there  is  a  large  class  of  poor  share- 
holders io  Whom  ihe  delays  and  expenses  incident  to 
thesie  proceedings  will  prove  their  ruin.  It  would  be 
difficult  to  suppose  a  case  that  comes  more  within  the 
spirit  of  the  WihdiAg-Up  Acts. 

Mr.  Cole,  Mr.  W.  G.  Harrison  and  Mr.  T.  Stevefis, 
for  shareholders  in  the  British  Provident  Society  who 
had  originally  been  shareholders  in  the  Anglo- Austra- 
liah  Company,  supported  the  first  petition. 

Mr.  Jolliffe  for  General  Horn,  a  shareholder  and 
director  in  the  Anglo- Australian  Company  who  had  not 
signed  the  deed  of  the  British  Provident  Society^  sup- 
ported Che  first  petition,  on  condition  that  the  British 
Ptovident  Society  should  be  wound  up  first;  but  the 
ViCfi^C^iANOfiLLOR  considered  that,  ^s  he  stood  in  the 
posiiioiv  of  a  creditor,  he  could  not  be  heard. 

Mr.  Glasse  and  Mr.  Shtbbeare  on  behalf  of  Messrs. 
Webster,  Ridge  afnd  Pepper,  who  were  parties  interested 
in  the  affairs  of  the  two  companies  as  directors  sind 
shareholders,  opposed  the  first  petition  and  supported 
the  second  petition. 


120  CASES    IN    CHANCERY. 

18C0.  Mr.  Roxburgh  and   Mr.   W.  G.  Harrison^  for  the 

.  British  Provident  Society ^  opposed  the  petition  for  the 

A  NOLO         winding  up  of  that  society,  on  the  ground  that  that 

Australian,    society  was  well  able  to  meet  all  its  liabilities,  exclusive 

Exp.  Smith.*   ^^  those  incurred  in  respect  of  the  Angh' Australian 

In  re  Company^  and  that  with  reference  to  the  latter,  as  the 

P&oviDENT,  &c.  same  were  being  disputed,  and  it  was  not  certain  that 

ExD  Collins^  ^^®  arrangement  would  be  carried  out,  they  ought  not 

to  be  taken  into  account. 

Mr.  Baily  in  reply  on  both  petitions. 

The  following  cases  were  referred  to : — Ex  parte 
Walker  {a)  \  Ex  parte  Phillips  (J);  Ex  parte  Dee{c);  lie 
Sherwood  Loan  Company,  Ex  parte  Smith  (d) ;  Ex 
parte  Wise{e);  Ex  parte  Murrell(f);  Re  British  Alkali 
Company  (g);  Re  Monmouth  and  Glamorganshire  Bank- 
ing Company  (h);  Re  Birche,  Torrand  Vitifer  Company, 
'  Ex  parte  Lawton  (i) ;  Re  Wheal  Lovell  Mining  Company, 
Wild's  Case  (J) ;  Ex  parte  the  Official  Manager  of  the 
Port  of  London  Shipowners^  Loan  and  Assurance  Com- 
pany (A). 


The  Vice- Chancellor. 

Inasmuch  as  the  two  companies,  for  the  winding  up 
of  which  these  petitions  were  presented,  have  formed  a 
certain  connexion,  or  attempted  to  do  so,  I  thought  it 
desirable  to  hear  them  together,  but  for  the  purposes  of 
my  decision  I  must  consider  them  separately. 

{a)  1  De  G.  &  Sm.  585.  {g)  5  De  G.  &  Sm.  458. 

(6)  8  De  G.  &  Sm.  3.  (A)  15  Beav.  74. 

(c)  Ibid.  112.  (0  1  K.  &  J.  204. 

(d)  1  Sim.  N.  S.  165.  (j)  1  M.  &  G.  1. 

(0  1  Drew.  465.  (k)  24  L.  J.,  Ch.  705. 

(/)  3  De  G.  &  Sm.  4. 
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First,  with  regard  to  the  petition  for  the  winding  up  1860. 

of  the  Anglo- Australian  Company. 


In  re 
Anglo 
Many  suggestions  have  been  made  why  it  is  expe-    Australian, 

dient  to  wind  up  this  company.     It  is  said  that  this     £'      Smith.* 
company  comes  within  the  scope  of  the  authority  given  /,,  ,.^ 

by  the  Act  of  Parliament,  as  it  has  ceased  to  carry  on  Pbovidbnt,  &c. 
US  business,  is  unable  to  pay  its  liabilities,  and  has  ^  Colliks* 
transferred  its  assets  to  another  company.  The  con- 
clusion, however,  to  which  the  arguments  for  the  petition 
tend,  appears  to  me  to  be  rather  that  the  Respondents 
do  not  show  sufficient  grounds  why  the  company  should 
not  be  wound  up,  than  that  the  Petitioner  has  shown, 
as  the  onus  lies  on  him  to  do,  why  the  company  should 
be  wound  up. 

Let  me  assume  that  this  company  comes  precisely 
within  the  scope  of  the  jurisdiction  given  by  the  Act  of 

• 

Parliament ;  that  it  is  a  company  insolvent,  unable  to 
pay  its  debts.  Let  me  assume  further  that  it  is  a  case 
in  which  calls  may  be  required  for  the  purpose  of  paying 
debts,  and  that  although  the  British  Provident  Society 
should  desire  to  perform  its  obligations,  it  should  be 
unable  to  do  so,  and  that  therefore  some  debts  and  lia- 
bilities will  fall  on  the  shareholders  of  the  Anglo-Aus^^ 
tralian  Company^  and  that  the  Petitioner  is  a  contribu- 
tory in  the  Anglo- Australian  Company^  though  he  has 
joined  the  British  Provident  Society  under  the  amalga- 
mation: all  these  matters  being  assumed  in  favor  of  the 
Petitioner,  what  does  his  petition  amount  to  ? 

The  Petitioner,  having  been  a  shareholder  in  the 
Anglo- Australian  Company,  has  adopted  the  arrange- 
ment with  the  British  Provident  Society^  and  changed 
his  shares  in  the  former  company  for  shares  in  the 
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I860.  Briiish  Promdent  Society.     Tb<^se  who  aippeiir  and 

^^p'^"*'^        support  his  petition  are  all  persons  in  the  same  posttioni 

Anglo         ^^^^  '^y  ^^^Y  ^^ce  shareholders  in  the  Anglo- Australian 

Australian,     Company^  and  are  now  shareholders  in   the  British 

2       Smith**   Pfovidertt  Society.     It  is  a  part  of  the  Petitioner's  con- 

/„  ^^  tentioni  and  of  those  who  snpport  his  petition,  that  the 

Providbnt,  &c.  arrangement  with  the  British  Provident  Society  ought 

£a«^CoiLiN8^  ^  ^®  carried  out;  that  if  a  bill  were  filed  to  enforce  k, 

any  attempt  to  resist  it  would  fail,  aful  the  result  Would 
be  a  decree  for  specific  performance.  The  persons  op- 
posing the  petition  are  shareholders  remaining  in  the 
Angkh Australian  Company  who  haTe  not  become  share- 
holders in  the  British  Provident  Society.  Of  those 
who  have  not  become  shareholders  in  the  British  Pro* 
vident  Society,  General  Horn  is  the  only  one  #ho  does 
not  absolutely  oppose  the  petition,  and  he  only  sup- 
ports it  on  one  condition,  viz.,  that  the  British  Pto- 
vndeni  Society  shall  also  be  wound  up.  So  that  the 
case  resolves  itself  mto  this :  those  who  joined  ta  the 
amalgamation  and  insist  that  it  ought  to  be  carried  into 
efiect  (the  result  of  which  would  be  that  the  share- 
holders in  thre  Briiish  Provident  Society  (themselves 
being  of  that  number)  would  have  to  pay  all  the  debts 
of  the  Any  la- Australian  Company  in  exoneration  of  the 
sliareholdefs  of  that  company),  now  come  and  ask  that 
the  Anglo- Australian  Company  shall  be  woond  up — in 
other  words,  that  the  shareholders  in  the  last-mentioned 
company  shall  contribute  with  them  to  pay  tlie  debts  in 
respect  of  which  they  have  agreed  to  ejtonerate  the 
Anglo- Australian  Company's  shareholders. 

Assuming  therefore  everything  in  favor  of  the  Peti- 
tioner, this  petition  must  be  dismissed — witb  codts  as  to 
those  who  were  served  with  it^  but  without  costs  as  to 
volunteers. 
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The  other  petition  is  presents  by  a  shareholder  in         18^0. 
the  British  Procident  Society^  seeking  to  wind  up  that        ^*^j^^^^ 
company.     The   petition   represents   that   the  3riii$h         Anglo 
Provident  Society  took  the  assets  and  liabilities  of  the     Australiak, 
Anylo-Australian  Company,  bat  that  the  former  soeiely     £*     gj^^^^  * 
is  disputing  the  liability  to  perform  that  contract.    The  /^  ^.^ 

British  Provident  Society  fbaad  it  expedient  to  make  a  Pkov^demt,  &c« 
somewhtfl  similar  arrangeioeiit  vnih  the  British  NcUion  e*ii**C^l^'«s 
Life  Assurance  Asioeustion^  sod  aecordingjy  transferred 
all  their  business,  thoogh  not  alt  their  assets,  to  that 
associatioo;  arnd,  except  for  a  short  period  during  which 
they  were  to  have  the  benefit  of  some  arrangensents  aa 
to  profits,  bad  ceased  to  carry  on  business^ 

I  will  assume  fbat  tbis  compairy  is  in  a  position  which 
bringa  it  within  the  jurisdiction  of  the  Court  i^ider  the 
Winding-Up  Acts.  It  appears  that  the  British  Nation 
Association  has  agreed  to  pay  to  the  British  Provident 
Society  a  considerable  sum  of  money;  but  it  is  suggested 
that  the  British  Provident  Society  is  insoWent  If  ttiat 
society  is  bound  to  carry  out  the  arrangement  with  the 
Anglo^ Australian  Company,  it  may  not  be  able  to  meet 
its  liabilities;  but  that  is  not  satisfactorily  established  to 
my  mind.  It  is  stated  on  the  petition  that  several  ac- 
tions and  suits  against  the  society  have  been  compro- 
mised by  the  giving  of  bills  or  promissory  notes,  and  it 
is  contended  that  this  is  an  indication  that  the  society  is 
unable  to  meet  its  liabilities.  It  may  be  that  if  the 
arrangement  with  the  British  Nation  Association  is 
carried  out,  there  will  be  sufficient  assets  to  meet  the 
liabilities  of  the  British  Provident  Society.  The  Peti- 
tioner has  endeavoured  to  intercept  those  assets  by 
giving  notice  to  the  British  Nation  Association  not  to 
make  any  payments  to  the  British  Provident  Society 
under  their  contract.     It  is   not  suggested   that   the 


124  CASES    IN    CHANCERY. 

1 860.  Britiih  Nation  Association  ib  not  capable  and  willing 

J  to  carry  out  its  arrangement  with  the  British  Provident 

Anglo  Society. 

Australian, 

&c.  Company,         tt    i       i  .  t   i  «?  •     ^ 

Exp  Smith.         U  nder  these  circumstances  I  do  not  see  any  sumcient 

In  re  ground  on  which  I  can  come  to  the  conclusion  that  the 

Provident,  &c.  British  Provident  Society  is  in  such  a  position  that  it 

Society 
£».  Collins.    ^'"  ^^^  ^^  ^^^^  ^^  ""^^^  ^^  liabilities,  so  as  to  justify 

me  in  now  making  an  order  to  wind  it  up.  And  al- 
though I  find  that  suits  have  been  brought  against  the 
society,  it  does  not  appear  to  me  that  they  have  been 
staved  off  by  giving  bills  or  promissory  notes.  I  must 
therefore  either  postpone  this  petition,  and  order  it  to 
stand  over  with  a  view  to  an  arrangement,  or  take  the 
other  course,  and  refer  it  to  Chambers  to  inquire 
whether  it  is  fit  and  proper  that  there  should  be  a  wind- 
ing-up order. 

[By  arrangement  between  the  parties  the  Court  ordered 
the  petition  to  stand  over,  with  liberty  to  any  party  to 
apply.] 
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I860. 
January  26. 

Assignment  by 

LAMBE  r.  ORTON,  letter. 

1  HIS  was  a  summons  to  vary  the  certificate  of  the  Where  a  cestui 

Chief  Clerk.    The  question  was,  whether  a  letter  written  ^^  'f*"'  ^l  '®^- 
^  ^  .  .  tcr  directed  an 

by  William  Orton^  who  was  entitled  to  a  share  in  the  executor  to  pay 
estate  of  Henry  Orton,  and  addressed  to  the  executors  the  share  to 
of  Henry  Orton,  amounted  to  an  assignment  of  William  entitled  "  or 
Orton  s  present  and   future  interest  in  Henry  Orton^t  '*  due  to  me," 

estate.  to  three  persons 

equally,  and 
such  letter  was 

The  suit  was  instituted  for  the  administration  of  the  adopted  and 
estate  oi  Henry  Orton,  who  died  in  January,  1831.  parties,  the 

writer  having 

William  Orton,  who,  as  the  heir  at  law  of  the  tes-  ^fjgij  ♦jjj* :» 

tator,  was  entitled  to  the  real  estate,  as  to  which  the  is  not  necessary 

testator  died  intestate,  and  to  a  one-fortieth  share  of  the  *^*'  *°  assign- 

residuary  personal  estate  as  one  of  the  next  of  km,  ad-  valid  in  equity 

dressed  to  James  Orton,  the  executor  of  Henry  Orton,  should  be  by 

^,      -  „  ,    ,  deed, and  there- 

the  following  letter :-  f„^  ^^^^  ,„^,, 

letter  operated 
Dear  Uncle, — I  wish  you  would  be  so  good  to  pay  to  as  an  assign- 

xny  cousin  John  Cope  one-third  or  portion  of  the  per-  ™^°5  ®y 
^  /  ^      ^  ^        whole  share  of 

eonal  property  which  I  am  entitled  to  from  my  late  the  cestui  que 

uncle  Henry  Orton  s  effects,  will  oblige.      I  am,  my  '^"*^ '"  *he  tes- 

ta tor's  estate 
dear  uncle,  your  affectionate  nephew,  William  Orton.  whether  imm'e- 

Witness,  John  Richdale.    Litchurch,  May  27th,  1831.    diately  payable 

^  or  in  reversion. 
"  You  will  please  to  pay  the  remainder,  two-thirds,  of 

the  personal  effects  due  to  me  from  my  late  uncle  Henry 

Orton,  to  my  uncle  George  and  yourself. 

"  Mr.  James  Orton,  Uttoxeter.* 
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WUliam  Orton  died  in  1831. 
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This  letter  was  acted  upon  by  the  executor,  who  paid 
100/.  to  John  Cope  in  respect  of  the  one-third  of  the 
share  of  William  Orton  in  the  testator's  residuary  per- 
sonal estate. 


The  testator  had  by  his  will  left  an  annuity  of  300/. 
to  Mary  Redfane,  and  James  Orton,  the  executor,  bad 
set  apart  a  fund  to  answer  the  annuity,  and  bad  divided 
the  remainder  &f  the  personal  estate.  Mary  Itedfane  died 
in  1859|  and  the  question  was,  whether  William  Orton  s 
share  in  the  fund,  which  had  been  so  set  apart  to  answer 
the  annuity  and  which  was  now  to  be  divided,  was  to 
be  appropriated  in  accordance  with  the  letter  of  the 
27th  of  May,  1831. 

The  Chief  Clerk  had  certified  that  the  letter  operated 
as  an  assignment  of  William  Ortont  whole  share  in  the 
residuary  personal  estate,  and  the  present  summons  was 
taken  out  by  the  personal  representatives  of  William 
Orton  to  vary  that  certificate. 

Mr.  Baily  and  Mr.  E.  Webster  in  support  of  the 
summons. 

Mr.  Glasse  and  Mr.  H,  Bagshawe  for  the  Plaiotifls. 


Mr.  Bagshawe,  Mr.  Bazalgette,  Mr.  Karslakg,  Mr. 
Cracknall  and  Mr.  Colt,  for  other  parties. 

Mr.  Baily  in  reply'. 

The  following  cases  were  cited : — Sewell  v.  Moxsy  (a) ; 
Kekewich  v.  Manning  (6) ;  Lett  v.  Morris  (c) ;  M^Fad- 

(a)  2  Sim.  N.  S.  189.  (6)  1  DeG.,  M.  &  G.  176. 

(c)  4  Sim.  607. 
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den  Y,Jemkyn$(a);  Paterson  v.  Murphy  {b);  Donaldson 
V.  Donaldson  (c). 

The  Vice-Chancbllor. 

The  first  question  is  as  to  the  construction  of  the 
letter,  whether  the  intention  of  th^  writer  was  to  extend 
the  voluntary  gift  beyond  the  portion  of  the  property 
which  would  be  immediately  payable.  The  testator 
Henry  Orion  died  ip  January,  1831,  and  the  letter  was 
writtep  in  the  May  following ;  and  though  the  amount 
of  the  share  to  which  William  Ortpn  would  be  entitled 
was  not  then  l^powp,  the  words  of  the  letter  applied  as 
much  to  the  fund  set  apart  as  to  that  which  was  imme- 
diately payable,  and  were  sufficient  to  embrace  William 
Orton^s  share  in  that  fund. 
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The  letter  is  written  by  a  cestui  que  trust  to  his 
trustee,  directing  and  requesting  him  to  pay  the  whol^ 
share  to  three  specified  persons,  William  Orton  died 
without  revoking  the  letter.  James  Orton,  the  executor, 
acted  upon  it.  And  the  question  is,  whether  the  ex- 
ecutpr  has  acted  rightly  in  carrying  into  effect  that  di- 
rection. 

The  cases  on  the  subject  are  very  numerous,  and  of  a 
conflicting  nature,  there  having  been  a  fluctuation  of  the 
views  entertained  by  the  Court  on  the  principles  appli- 
cable to  such  cases.  The  tendency  of  the  Courts  for- 
merly was,  to  hold  such  a  direction  insufficient ;  but 
the  later  decisions  have  been  the  other  way.  If  a  person, 
though  without  valuable  consideration,  gives  a  direction 
that  property,  to  which  he  is  entitled,  should  be  given 


(a)  1  Hare,  458;  S.  C,  1 
Ph.  153. 


(b)  11  Hare,  88. 

(c)  Kay,  711. 
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to  another,  and  that  is  communicated  to  and  adopted 
and  acted  on  by  all  parties,  it  seems  only  natural  justice 
that  such  a  direction  should  not,  without  good  cause,  be 
departed  from. 


I  think  that  this  case  comes  within  the  scope  of 
the  recent  cases  which  have  decided,  that  a  person  is 
entitled  in  this  Court  to  the  benefit  of  the  voluntary 
gift.  The  case  of  Donaldson  v.  Donaldson  (a),  differs 
from  this  case,  that  being  a  simple  case  of  voluntary  as- 
signment being  supported,  acceptance  not  forming  an 
ingredient.  The  case  of  Bridge  ▼.  Bridge  (6),  de- 
cided by  a  very  learned  and  able  Judge  (Sir  John 
RomiUy^  M.  R.),  has  established,  that  a  mere  assign- 
ment in  writing,  though  not  by  deed,  is  sufficient. 

The  question  is,  whether  this  letter  amounts  to  an 
assignment.  If  a  person  entitled  to  property  does  an 
act  expressive  of  his  intention  that  another  person 
shall  have  it,  and  directing  that  it  shall  be  paid  to  that 
person,  I  think  that  this  amounts  to  an  assignment. 

Having  regard  to  the  cases,  I  must  hold  that  the 
letter  operated  as  an  assignment,  and  that  the  parties 
named  in  it  are  entitled,  not  only  to  the  share  then 
immediately  payable,  but  to  all  the  present  and  future 
share  of  William  Orton  in  the  testator's  personal  estate. 


(a)  Kay,  711. 


(h)  16  Beav.  316. 
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1860. 
January  27. 

Statute  vf 
Limitations. 
Solicitor  and 

In  re  H INDM ARSH.  Ciient. 

Acknonicdg' 

In  1849,  J.  J.  Hindmarsh  and   W.  Evans  were  em-  ^^ 

ployed  as  solicitors  in  the  settlement  of  the  affairs  of  Xhe  Statute  of 
John  Addirieli,  Vfho  hdid  become  insolvent;  and  in  the  Limitations,  in 
course  x)f  such  settlement  the  Petitioner  William  Ad-  f^g^^^^  applies 
dinell  became  security  for  and  arranged  for  the  payment  to  an  action  or 

of  a  dividend  to  the  creditors  of  John  Addinell  in  con-  «"'[.  brought  by 
.  .  a  client  against 

sideration  of  having  the  real  and  personal  estate  of  John  his  solicitor. 

Addinell  assigned  to  him.  An  acknow- 

ledgment of  a 
debt  contained 
Messrs.  Hindmarsh  and  Etans  having  been  employed  in  a  letter  from 

to  sell  and  convert  into  money  the  real  and  personal  °"*^  P^*"  "^"^  ° 

^  ^  another,  uncler- 

estate  of  John  Addinell,  sold  the  same,  and  received  the  taking  to  assign 
proceeds  of  such  sale.     •  ^^  }^'^  ^«V^/  V'® 

debts  and  liabi- 
lities of  the 

From  time  to  time,  down  to  the  year  1850,  Messrs.  firm,  upon  his 
Hindmarsh  and  Evans  delivered  to  the  Petitioner  bills  ,|„g^jo  a  person 
of  costs  and  cash  accounts  relating  to  the  settlement  of  named  in  the 

the  affairs  of  John  Addinell,  and  the  last  of  the  cash  ^*'\^^'  ^""^ ..  . 

'  others,  or  "ob- 

accounts,    which    extended    down    to    October,    1851,  taining  a  re- 
showed  a  balance  of  1,230/.  2d.  due  from  them,  of  which  *^afe  of  my  lia- 
sum  Messrs.  Hindmarsh  and  Evans  subsequently  paid  sneci  of  such 

1,000/.  to  the  Petitioner.  debts :"  Held, 

not  to  amount 
to  a  promise  to 
In  the  year  1853  the  partnership  between   Messrs.  pay  the  debts, 

Hindmarsh  and  Evans  was  dissolved,  and  in  September,  ^""  therefore 
inrrt     T  rT.    f  »  I  .1  not  to  take  the 

loo^),  James  Hindmarsh  became  insolvent.  debts  out  of  the 


The  petition  stated  that,  although  other  professional 
business  was  transacted  and  other  monies  were  received 
Vol.  1-2.  K 


Statute  of  Li- 
mitations. 
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1860.  by  Messrs.  Hindmarsh  and   Evans  in  respect  of  the 

^'"'^^'^^         settlement  of  the    affairs   of  John   Addinell,   Messrs. 

Hindmarsh.     Hindmarsh  and  Evans^  in  breach  of  duty,  neglected  to 

send  in  the  bill  of  costs  or  to  account  for  monies  re- 
ceived by  them.  That,  until  the  Petitioner  received  the 
usual  creditors'  notice  under  the  insolvency  of  James 
Hindmarsh  he  did  not  know  that  the  partnership  be- 
tween Messrs.  Hindmarsh  and  Evans  had  been  dis- 
solved. 

That  the  affairs  of  John  Addinell  had  some  time  since 
been  arranged. 

Upon  the  dissolution  of  the  partnership  it  was  ar- 
ranged between  them  that  each  partner  should  retain 
bis  own  clients,  and  it  appeared  that  the  Petitioner  and 
John  Addinell  were  originally  clients  of  Mr.  Hind-- 
marsh. 

In  a  letter  written  to  Hindmarsh  in  July,  1856,  W, 
Evans  undertook  to  assign  the  debts  and  liabilities  of 
the  partnership  to  Hindmarsh  upon  Hindmarsh  satis- 
fying debts  due  to  some  other  persons  and  Mr.  Addi- 
nell, or  **  obtaining  the  release  of  my  liability  in  respect 
of  such  debts." 

The  present  petition  prayed  an  account  as  againat 
W.  Evans  in  respect  of  a  sum  of  230/.,  admitted  on  the 
balance  of  accounts  in  1850  to  be  due  to  the  Peti- 
tioner. 

Mr.  Glasse  and  Mr.  Humphry,  in  support  of  the 
petition,  submitted  that  the  relation  of  trustee  and 
cestui  que  trust  existed  between  a  solicitor  and  his  client, 
and  therefore  the  Statute  of  Limitations  did  not  apply  ; 
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and  that,  even  if  the  Statute  would  otherwise  have  ap-  I860, 

plied,  the  recognition  of  the  debt  contained  in  the  letter  r"^^ 

of  July,  1856,  prevented  the  operation  of  the  Statute  ;     FIindmabsh. 
Craig  v.  Watson  {a);   Blair  v.  Bromley  {b);    Smith  v. 
Pocodt{c). 

Mr.  BaUy  and  Mr.  Fhcher,  for  Mr.  JBvans,  con- 
tended that  Addiaell  was  originally  the  client  of  Hind" 
marsk,  and  not  of  Mr.  Evans,  that  it  had  been  agreed, 
when  the  partnendiip  was  dissolved,  that  each  partner 
should  retain  his  own  clients,  and  that  the  Petitioner  bad 
so  dealt  with  the  parties  as  to  discharge  JSvans  from  his 
liability.  Moreover,  the  debt  sought  to  be  recovered  by 
the  petition  was  barred  by  the  Statute  of  Limitations. 
The  recognition  of  the  debt  contained  in  the  letter  of 
July,  1856,  did  not  amount  to  a  promise  to  pay  it,  and 
therefore  did  not  prevent  the  statute  applying ;  Smith 
y.Foj{d);    Lyth  v.  AuU(e)\     Tanner  v.  Smart {f); 

Thompson  v.  Percival  (y^ ;  Prance  v .  Sympson  (h) ;  Col- 

b/er  on  Partnership  (i). 

Mr.  Glasse  in  reply. 

The  Vics-Chancellor  (after  saying  that  he  did 
Dot  think  that  the  Petitioner  had  dealt  with  the  parties 
in  such  a  way  as  to  discharge  JSvans  from  his  liability, 
proceeded :) — 

The  next  question  is,  whether  the  Statute  of  Limita- 

(a)  8  Beav.  427.  (e)  7  Exch.  669. 

(6)  5  Hare,  542  ;  S.  C,  2  (/)  6  Bara.  &  Cr.  60«. 

Ph.  854.  (g)  5B.&  Adol.  925. 

.    (c)  2  Drew.  197.  (h)  Kay,  678. 

(d)  6  Hare,  888.  (i)  2nd  edit.,  p.  888. 

k2 


In  re 

IIlNDMARSH. 
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I860.  tions  applies  as  between  a  solicitor  and  his  client?     I 

can  see  no  reason  why  it  should  not. 

It  is  insisted  that  a  solicitor  generally  stands,  in  a 
certain  sense,  in  a  fiduciary  character  towards  his  client, 
so  that  there  is  a  sort  of  relation  of  trustee  and  cestui 
que  trust  between  them,  and  that,  as  between  a  trustee 
and  cestui  que  (rusty  the  statute  does  not  apply  ;  and  it 
is  contended  that  for  that  reason  it  does  not  apply  in 
this  case.  But  I  do  not  think  that  any  such  character 
of  trustee  and  cestui  que  trust  existed  in  this  case  as  will 
exclude  the  application  of  the  statute.  It  appears  that 
Addiuell  became  the  client  of  Hindmarsh  and  Evans, 
and  that  these  monies  were  received  by  them  in  winding 
up  the  estate  o{  John  Addinell  in  the  ordinary  character 
of  agents,  and  whether  they  were  the  solicitors  of  the 
Petitioner  or  not  does  not  affect  the  question,  and  does 
not  constitute  the  relation  of  trustee  and  cestui  que  trust, 
or  place  the  parties  in  any  other  position  than  that  of 
ordinary  principal  and  agents.  If,  indeed,  solicitors  have 
fraudulently  got  into  their  hands  monies  belonging  to 
clients,  that  may  give  rise  to  a  different  state  of  circu'm* 
stances;  but  in  this  case  there  is  no  question  but  that 
Messrs.  Hindmarsh  and  Evans  received  the  monies  in 
the  ordinary  character  of  agents.  Addinell,  indeed, 
knew  they  would  be  entitled  to  a  set-off  in  respect  of 
their  costs;  but  it  appears  to  me  that  there  is  no  reason 
on  that  account  why  the  statute  should  not  apply  to 
the  case  of  a  solicitor  receiving  monies  on  account  of  his 
client.  The  language  of  the  statute  is  distinctly  applic- 
able to  a  case  of  account,  and  there  is  no  exception  in 
the  statute  as  regards  solfcitors,  but  only  as  regards 
merchants. 

It  appears  to  me,  therefore,  that  the  Statute  of  Limi- 
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tations  does  apply  to  an  action  or  suit  brouglit  by  a  1860. 

client  against  the  solicitor  for  monies  received  by  the  . 

solictor  as  agent,  or  to  a  petition  presented  under  the  Hindmarsh. 
act. 

The  next  question  is,  whether  there  has  been  such  an 
admission  of  the  debt  as  to  prevent  the  statute  ap- 
plying, that  is,  whether  the  letter  of  the  10th  of  July, 
1856,  is  such  an  acknowledgment  of  the  debt  as  is  re> 
quired  by  Lord  Tenterdens  Act. 

The  effect  of  that  letter  is,  that  whereas  Hindmarsh 
ought,  according  to  the  arrangement  on  the  dissolution, 
to  have  paid  certain  debts  and  liabilities,  some  of  which 
Evans  had  himself  paid  or  undertaken  to  pay,  Hind- 
marsh  was  to  give  to  JEvans  a  certain  bill  of  exchange. 
That  letter  did  not  touch  the  question  of  debt  as  be- 
tween the  debtor  and  creditor,  but  it  expressed  the 
obligation  of  Hindmarsh  to  pay  instead  of  Evans ^  and 
Vi%  between  them  was  a  recognition  of  the  existence  of 
a  debt  from  the  firm  to  AddinalL 

But  that  is  not  such  an  acknowledgment  as  amounts 
to  a  promise  to  pay.  At  one  period  it  was  held  that  a 
mere  mention  of  a  debt  amounted  to  a  promise  to  pay, 
but  that  view  has  long  since  been  altered,  and  it  has 
been  held  that  a  recognition  of  a  debt  is  not  sufficient, 
but  that  it  must  amount  to  a  promise  to  pay.  It  has 
been  said  that  this  is  not  a  question  of  a  particular  debt, 
but  as  to  a  right  to  an  account.  But  this  letter  does 
Dot  amount  to  an  undertaking  to  account. 

The  effect  of  the  decisions  at  law  appear  to  me  to  be 
that  a  mere  recognition  of  debt  is  not  sufficient  to  take 
the  case  out  of  the  statute,  but  there  must  be  such  a 
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recognitioQ  of  the  liability  as  amounts  to  a  promise  or 
undertaking  to  pay  the  debt. 

I  think,  therefore,  that  the  debt  in  this  case  is  not 
taken  out  of  the  statute. 

The  petition  must  therefore  be  dimissed,  but  without 
costs. 


March  19. 

Costi, 
Legatees  Suit, 
Deficient  Estate, 

Where  a  lega- 
tee files  a  bill 
for  the  admi- 
nistration of  a 
testator's  estate, 
whether  it  is 
expressed  that 
he  does  so  on 
behalf  of  him- 
self and  the 
other  legatees 
or  not,  he  does 
in  fact  represent 
them,  and  when 
all  the  debts  are 

Said,  the  fund 
elongs  to  the 
legatees,  and 
the  Plaintiff  is 
entitled  to  his 
costs  of  suit,  as 
between  soli- 
citor and  client, 
the  fund  not 
being  sufficient 
to  pay  all  the 
legacies  in  full. 


THOMAS  V.  JONES. 

1  HIS  suit  was  instituted  by  a  legatee  for  the  ad* 
ministration  of  the  testator's  estate,  and  the  question 
was,  whether  the  Plaintiff  was  entitled  to  costs  as  be- 
tween solicitor  and  client,  or  merely  as  between  party 
and  party,  the  estate  proving  insuflBcient  to  pay  all  the 
legacies  in  full. 

The  suit  was  originally  instituted  by  the  executrix, 
who  was  tenant  for  life  of  the  real  and  personal  estate 
of  the  testator  John  Thomas,  for  the  administration  of 
the  testator's  estate.  The  testator  by  his  will  had 
charged  considerable  pecuniary  legacies  on  his  real 
estate,  payable  after  the  death  of  the  tenant  for  Nfe. 

The  Plaintiff  in  the  original  suit  died  after  decree, 
but  pending  the  suit,  which  was  revived  by  the  present 
Plaintiff,  one  of  the  pecuniary  legatees,  to  obtain  a 
sale  of  the  testator's  real  estate  and  the  payment  of 
legacies. 
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By  an  order  made  on  the  revived  suit  coming  on  to  I860. 

be  heard,  and  on  further  consideration  of  the  original        ^ 

°  Ihomas 

suits,  the  testator  s  real  estate  was  ordered  to  be  sold ;  o. 

and  it  was  ordered  that  the  costs  of  all  parties  to  the         Jones. 
first  suit  should  be  taxed  and  paid  as  between  solicitor 
and  client,  and  that  the  costs  of  the  Plaintiff  in  the  re- 
vived suit  should  be  taxed  and  paid  as  between  party 
and  party. 

The  testator's  real  estates  were  accordingly  sold  and 
the  costs  taxed,  and  the  Chief  Clerk  by  his  certificate 
found  that  the  debts  had  been  paid,  but  that  the  fund 
was  not  sufficient  to  pay  all  the  legacies. 

The  original  and  revived  suits  now  came  on  upon  fur- 
ther consideration. 

Mr.  Haily  and  Mr.  Craehnall,  for  the  Plaintiff,  ap- 
plied for  her  costs,  and  submitted  that  all  the  debts 
having  been  paid  the  fund  belonged  to  the  legatees,  of 
whom  the  Plaintiff  was  one,  and  that  the  Plaintiff 
having  recovered  the  fund  in  the  suit  she  was  entitled 
to  her  costs  as  between  solicitor  and  client. 

Mr.  Glasse  and  Mr.  C  A/.  Roupell,  who  appeared  for 
the  Defendants  the  trustees,  contended  that  the  Plaintiff 
was  entitled  only  to  her  costs  as  between  party  and 
party,  and  had  no  right  to  extra  costs  out  of  the  fund 
whioh  belonged  to  the  legatees. 

The  following  cases  were  referred  to: — Cross  v.  Ken^ 
nington{a);  Burhitt  v.  Ransom  (b);  Waldron  v.  Fran-- 
ces  (c) ;  Goldsmith  v.  Russell  (rf) ;  Stanton  v.  Hatfield  (e) ; 
Weston  v.  Clowes  (J'). 

(a)  11  Beav.  89.  ((f)  5  DeG.,  M.  &  G.  556. 

(6)  2  Coll.  C.  C.  536.  (e)  1  Keen,  358. 

(c)  10  Hare,  x,  App.  (/)  15  Sim.  610. 
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The  Vice-Chancellor. 

Although  no  fixed  rule  has  been  followed,  in  all  the 
cases  the  tendency  of  the  decisions  appears  to  have  been 
in  favor  of  the  principle  upon  which  the  case  of  Cross 
V.  Kennington  (a),  before  the  Master  of  the  Rolls,  was 
decided. 

If  a  creditor  files  a  bill  on  behalf  of  himself  and  all 
the  other  creditors,  and  it  turns  out  that  the  estate 
applicable  to  the  payment  of  debts  is  insufficient,  the 
estate  belongs  to  the  creditors  exclusively ;  and  therefore 
if  a  creditor  has  for  the  benefit  of  all  the  other  creditors 
instituted  a  suit,  in  which  he  has  recovered  a  fund,  it  is 
extremely  unreasonable  that  the  fund  which  would  be 
divisible  among  the  creditors  |7ro  rat&  should  be  applied 
in  the  payment  of  debts  without  recouping  that  creditor 
what  he  has  properly  expended  in  recovering  the  fund, 
and  he  is  clearly  entitled  to  his  costs  as  between  solicitor 
and  client,  and  not  as  between  party  and  party  only. 
If  the  fund  is  sufficient  to  pay  all  the  creditors,  and 
there  is  a  surplus,  that  surplus  does  not  belong  to  the 
creditors,  but  to  the  residuary  and  general  legatees. 

Suppose,  as  in  some  of  the  cases  cited,  the  bill  had 
been  filed  by  one  of  the  residuary  legatees,  all  the  other 
residuary  legatees  must  under  the  old  practice  have  been 
made  parties  ;  and  although  under  the  new  practice  they 
are  not  all  necessarily  made  parties  originally,  yet  it  is 
necessary  that  they  should  be  brought  before  the  Court 
under  the  decree.  In  such  a  case  as  that  there  is  no 
more  reason  why  the  residuary  legatee  filing  the  bill 
should  have  his  costs  as  between  solicitor  and  client 

(a)  1 1  Beav.  89. 
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than  the  other  residuary  legatees  who  are  made  parties  1860. 

originally^  or  brought  before  the  Court  under  the  decree; 

the  principle  is  not  applicable  to  such  a  case  as  that. 

In  the  same  way,  if  in  any  oidinary  legatee's  suit  the         Jones. 

fund  is  not  suflScient  to  pay  creditors,  the  legatee  who 

files  the  bill  has  no  right  to  costs  as  between  solicitor 

and  client,  as  the  fund  does  not  belong  to  the  legatees, 

but  to  the  creditors ;  and  he  has  no  right  to  be  allowed 

extra  costs  out  of  a  fund  belonging  to  another  class  of 

persons. 

But  where  a  legatee  files  a  bill,  and  the  fund,  though 
sufficient  to  pay  the  creditors,  will  only  suffice  to  pay  a 
portion  of  the  legacies,  what  remains  after  satisfying 
the  creditors  belongs  exclusively  to  the  legatees.  1'he 
legatee  filing  the  bill,  whether  it  is  expressed  or  not 
that  he  files  it  on  behalf  of  himself  and  the  other  lega- 
tees, is  considered  as  representing  them  all.  And  as  he 
has  for  the  benefit  of  all  the  legatees  recovered  the  fund 
which  belongs  exclusively  to  the  legatees,  I  think  the 
same  principle  as  to  costs  applies  as  in  the  case  of  a 
creditor's  bill  where  the  fund  recovered  is  insufficient  to 
pay  all  the  debts. 

Following,  therefore,  the  principle  upon  which  the 
case  of  Cross  v.  Kenning  ton  and  the  other  cases  have 
been  decided,  I  think  the  Plaintifi*  is  entitled  to  her 
costs  as  between  solicitor  and  client.  It  has  been  sug- 
gested that  the  Plaintifi"s  costs  were  on  the  first  hear- 
ing directed  to  be  taxed  as  between  party  and  party ; 
but  the  reason  why  that  was  done  was,  that  it  was  not 
then  ascertained  that  the  fund  was  deficient. 
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18G0. 
March  ^6. 

Evidence. 
Aftswer, 

^dIZ{^'  STEPHENS  f).  HEATHCOTE. 

Rules  of  prac-  XN  this  case,  which  came  on  upon  a  motion  for  a  decree, 
ticeastoa  e-  ^^^  Defendant  desired  to  read  his  own  answer;  not 
his  own  answer;  having  given  notice  that  he  should  read  it;  he  desired 

or  the  answer  ^\^q  ^q  ^^^^  ^j^g  answer  of  a  co-Defendant,  not  having 
of  a  co-De-  .  .  i  . 

fendant  on  mo-   g»ven  notice  to  read  it 

tion  for  a  de- 

Mr.  Bazalgette  objected  on  both  points. 

Mr.  Baily^  contr^. 

< 

A  motion  for  decree  is  different  from  a  suit  heard  in 
the  usual  manner  upon  replication  filed.  The  Act  re- 
quires notice  of  reading  affidavits,  and  the  Plaintiff  can- 
not read  the  Defendant's  affidavits,  any  more  than  the 
Defendant  can,  unless  the  Defendant  has  given  notice 
of  reading  them.  But  though  the  act  makes  the  an- 
swer an  affidavit  for  the  purpose  of  cross-examination, 
it  is  not  an  affidavit  for  all  purposes ;  once  filed;  it  is 
evidence  which  the  Plaintiflf  may  read,  whether  notice 
has  been  given  or  not,  and  if  it  is  evidence  which  he 
may  read,  it  is  evidence  which,  in  its  character  of  affi- 
davit, the  Defendant  may  read.  It  is  not  correct  to  say 
that  the  act  strictly  makes  it  an  affidavit ;  it  says  that 
it  shall  be  treated  as  an  affidavit,  that  is,  subject  to 
cross-examination,  which  as  answer  it  is  not ;  but  it  is 
in  strictness,  admissions,  which  the  Plaintiff  may  read 
without  any  notice  given  ;  and  the  act  fixes  upon  those 
admissions  the  character  of  affidavit,  so  as  to  let  in  cross- 
examination  ;  and  then  of  course,  it  is  evidence  at  once 
and  without  notice,  for  both  parties. 
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Mr.  Bazalgeite.  The  intentioD  of  the  act  wm,  that 
each  party  should  know  what  the  other  intends  to  u%e; 
the  answer  is  not  evidence  witboot  notice  till  the  Plain- 
tiff reads  it.  Suppose  the  Plaintiff  does  not  intend  to 
read  it;  how  is  he  to  know  that  he  is  to  cross-examine 
upon  it,  unless  the  Defendant  has  told  him  he  means  to 
read  it?  When  the  act  assimilates  the  answer  to  an 
affidavit,  it  subjects  it  to  all  the  consequential  directions 
of  the  act ;  among  others  to  the  necessity  of  notice  being 
given. 

The  second  question  was  not  argued,  as  the  Vicb- 
Chancbllor  declined  to  decide  the  points  without  con- 
sulting the  registrars.  The  following  questions  were  ac- 
cordingly transmitted  to  the  registrars ;  and  the  answers 
of  eleven  of  the  registrars  are  appended  : 

On  motion  for  decree, — 

1.  Can  a  Plaintiff  read  the  answer  of  a  Defendant 
against  that  Defendant  without  notice? — We  are  of 
opinion  that  he  can.     See  Cousins  v.  Vasey  (a). 

2.  Can  a  Defendant  read  his  own  answer  against  a 
Plaintiff  without  notice  ? — We  are  not  aware  of  any  de- 
cision.    But  see  Barrack  v.  JtPCulloch  (6). 

3.  If  a  Plaintiff  read  one  passage  of  a  Defendant's 
answer  against  the  same  Defendant ;  can  that  Defend- 
ant read  the  whole  of  his  answer  against  the  Plaintiff, 
not  having  given  notice? — We  are  not  aware  of  any 
decision. 
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4.  Can  a  Plaintiff  read  the  answer  of  one  Defendant 
(a)  9  Hare,  App.  Ixi.  (6)  3  Kay  &  J.  110. 
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against  another  Defendant  without  having  given  notice? 
— We  are  of  opinion  that  he  cannot.  Cousins  v. 
VqLsey  (a);   Tuck  v.  Lamprell(b). 

6.  Can  one  Defendant  read  the  answer  of  another 
Defendant  against  a  PlaintiflTy  without  having  given  no- 
tice ? — We  are  of  opinion  that  he  cannot.  VideRushout 
V.  Tumeric). 


TheViCB  Chancellor,  having  received  these  answers, 
delivered  the  following  judgment : — 

1  have  no  doubt  that  in  the  first  place  the  Plaintiflf 
can,  upon  motion  for  a  decree,  read  the  answer  of  a 
Defendant  against  that  Defendant  without  giving  him 
notice.  I  have  also  no  doubt  that  he  cannot  read  the 
answer  of  one  Defendant  against  another  Defendant, 
without  giving  him  notice.  Then  comes  the  question, 
whether  a  Defendant  can  read  his  own  answer  against 
the  Plaintiff  without  notice,  and  on  that,  reference  was 


(fl)  9  Hare,  App,  Ixi.  {h)  S  Weekly  Rep.  193. 

(c)  Extract  from  Mr.  Leach*$  Notes  : — 

Vice-Chancellor  Wborf'*  Court. — June  1,  1857. 

Rushout  V.  Turner. 

Motion  for  a  decree. 

Cairns f  for  the  Defendant  Turner ^  proposes  to  read  the 
answer  of  co-Defendant  Cheslyn  Hall, 

Mr.  Chanders  objected. 

Cur,  Unless  Mr  Cairns  can  produce  some  authority  on  the 
point,  the  Vice-Chancellor  was  of  opinion,  that  one  Defend- 
ant could  not  read  the  answer  of  a  co-Defendant  against  the 
Plaintiflf*,  without  giving  notice  to  that  eflfect. 
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made  to  Barrack  v.  M'Culloch  (a).    That  case  does  not  1860. 

decide  it;  but  rather  seems  to  infer  that  it  could  not  be 

read  without  notice,  if  it  were  a  motion  for  a  decree ; 

therefore,  it  is  for  me  to  express  my  opinion  on  the     Heathcotb. 

question. 

The  whole  object  of  these  rules  as  to  reading  answers 

as  affidavits  is  to  prevent  the  parties  from  being  taken 

by  surprise,  and   every   rule   ought  to  be  adapted  to 

that  end.     Now,  if  the  Plaintiff  chooses  to  read  the 

answer  of  a  Defendant  against  him,  without  notice, 

there  can  be  no  surprise  on  him ;  but  how  is  it  when  the 

Defendant  proposes   to   read  his   answer  against   the 

Plaintiff?      It  very  often    happens,   especially    when 

the  answer  is  voluntary,  that  the  Plaintili^s  solicitor 

goes   to  the  office   of  Records  and  Writs,  reads   the 

answer,  and,  if  there  is  nothing  in  it  which  he  desires  to 

use,  does  not  take  a  copy ;  but  if  the  Defendant  were 

able  to  read  it  against  the  Plaintiff  without  notice,  it 

would  be  necessary  for  the  Plaintiff  in  every  case  to 

take  a  copy  of  every  Defendant's  answer.    I  think,  there- 

Fore,  that  the  rule  ought  to  be,  that  a  Defendant  cannot 

i*ead  his  own  answer  against  the  Plaintiff  without  giving 

him  notice. 

The  only  remaining  question  is,  supposing  the  Plain- 
tiff reads  one  passage  of  the  answer  against  the  De- 
fendant, can  the  Defendant  read  the  whole  of  the 
answer  against  the  Plaintiff?  Now  in  such  a  case  there 
can  be  no  surprise;  and  therefore,  I  think  that  if  a 
Plaintiff  reads  part  of  an  answer  against  a  Defendant, 
the  Defendant  is  entitled  to  read  the  whole  answer 
against  the  Plaintiff. 

(a)  3  Kay  &  J.  110. 
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1 860. 
May  80. 

Settled  Estates 
Act,  1856 

(1^  *  20  ^'c^-  Re  LONGSTAFFE'S  SETTLED  ESTATES. 

c.  120). 

^3!^^^/"'^"'^  A  PETITION  had  been  presented  under  the  Settled 
of  %th  of  August  f  -,  . 

1857.  Petition.  Estates  Act,  1866(a),  seeking  power  for  the  trustees 

-,,    t;      ;         under  the  testator's  will  to  sell  a  leasehold  estate  de- 
The  Regula-         ,  •  i        i 

tions  of  the  8th  vised  by  the  will,  no  such  power  being  given  by  the 

of  August,  ^iii^    The  petition  was  answered  on  the  21st  of  April, 

absolutely  I860,  and   the  usual   advertisements   directed   by  the 

binding  as  or-  Chief  Clerk  had  been  inserted  in  the  London  Gazette, 

Th     f  Subsequently  an  application  was  made  in  Chambers, 

though  those  appointing  the  father  of  the  infant  Petitioner,  who  was 

Regulations  di-  himself  also  a  Petitioner,  the  guardian  of  the  infant  for 

Tect  that  a 

suardian  to  an    ^^^  purpose  of  the  petition  ;  but  the  Chief  Clerk  ob- 

infant  Peti-  jected  to  draw  up  the  order  asked,  on  the  ground  that 

appoinud'be^.^  by   the    21st    Regulation    of  the   8th   August,   1857, 

fore  the  peti-  the  application  for  the  appointment  should  have  been 

tion  18  pre-  made  previously  to  the  presentation  of  the  petition. 

Court  autho- 
rized such  an  Mr.  Smale  now  asked  that,  notwithstanding  the  Re- 

on  an  applica-    g^^'^^^o";  ^^e  appointment  of  the  father  as   guardian 

tion  after  the      might   be   now  directed;  In  re  Hargrave^s  Trust  (b). 

petition  had       Vice-Chancellor  Stuart  had  said   that   these  Regula- 
been  presented     .  .  ° 

and  answered,    tions  were  merely  rules  for  the  convenience  of  practice 

and  not  obligatory,  in  the  same  way  as  Orders;  and 

he  submitted   that  it  would  be  the  more  convenient 

practice  that  the  petition  should  be  judicially  before  the 

Court  when  such  an  order  was  made. 


The  Vice-chancellor  said,  he  considered  the  Re- 
gulations were  not  absolutely  binding  in  the  same  way 

(a)  19  &  20  Vict.  c.  120.  (6)  7  W.  R.  156. 
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as  Orders  were,  and  he  thought  that  the  order  might  be 
made  after  the  petition  was  presented.  He  therefore 
should  direct  the  registrar  to  take  a  note  of  his  opinion 
Tor  the  guidance  of  the  Chief  Clerk. 


I860. 

Re 

Longstaff's 
Settled 
Estates. 


May  1,  7,  22, 
23,  24. 

June  12. 


PARKINSON  r.  HANBURY. 


1  HIS  was  a  redemption  suit. 


Mortgagor  and 
Mortgagee. 

Sale  by 

Mortgagee, 

Purchase  by 

Mortgagee, 

In  1823  John  Farrell  Parkinson^  being  possessed  of   Notice  of  Sale 

the  Royal  Oak  public-house  for  a  term  of  years,  con-  ^     ^^  S^S 

veyed  the  same  with  other  property  by  way  of  mortgage  Where  a  first 

to  Thomas  Chambers  to  secure  2,000/.     The  mortgage  der^l^s^power" 

deed  contained  a  power  enabling  the  mortgagee  to  sell  of  sale  sold  the 

the  same  upon  c:iTin&:  three  months  notice  in  writine:  to  ™?''^g^g^^  P'®' 
■^       °       °  .   ,  ^        raises  by  pn- 

the  mortgagor  his  executors  or  administrators,  and  con-  vate  contract 
tained  the  usual  clause  that  the  purchaser  should  not  be  ^®  second  raort- 
required  to  see  that  previous  notice  of  the  sale  had  been  %^^q  mortga- 
gees in  posses- 
sion and  also  trustees  for  sale  for  the  mortgagor,  and  the  mortgage  deed 
required  tliat,  before  any  sale  should  be  made,  three  months  notice  should  be 
given  to  the  mortgagor,  and  contained  a  clause,  that  a  purchaser  should  not 
be  required  to  ascertain  that  previous  notice  bad  been  given,  or  to  inquire 
inio  the  necessity  or  expediency  of  the  sale,  and  that  the  mortgagee's  receipt 
should  be  a  sufficient  uischarge.     The  second  mortgagees,  at  the  time  they 
purchased,  knew  that  the  three  montlis*  notice  had  not  been  given  to  the  mort- 
gagor, he  having  died  some  time  before,  and  no  administration  having  then  been 
taken  out  to  his  estate. 

Upon  a  suit  for  redemption  by  the  mortgagor's  administratrix,  Held,  that 
•he  was  entitled  to  redeem,  and  that  the  clause,  discharging  a  purchaser  from 
ascertaining  whether  proper  notice  has  been  given,  does  not  protect  a  pur- 
chaser who  purchases  with  actual  knowledge  that  such  notice  has  not  been 
given. 

There  is  no  rule  io  equity  that  a  second  mortgagee  shall  not  purchase  from 
a  first  mortgagee  selling  under  his  power  of  sale. 
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given,  nor  inquire  into  the  necessity  or  expediency  of 
the  sale,  and  that  the  receipt  of  Chambers  should  be  a 
sufficient  discharge  to  the  purchaser.  A  receiver  was 
appointed  to  receive  the  rents  on  behalf  of  the  mort- 
gagees. 


In  1828,  John  F,  Parkinson, being  indebted  to  various 
persons,  executed  a  conveyance  to  Mr.  Aveling  as  re- 
presenting the  Defendants  Messrs.  Hanbury,  upon  trust 
to  sell  the  Royal  Oak  public-house  to  secure  705/. 
By  this  deed  it  was  provided  that  Messrs.  Hanbury,  out 
of  the  proceeds  of  the  sale,  should  pay  off  the  principal 
and  interest  of  Chambers*  mortgage.  In  May,  1828^ 
Parkinson  authorized  Messrs.  Hanbury  to  receive  the 
rents  &c.  of  the  mortgaged  premises,  and  make  certain 
payments  as  his  agents  and  on  his  account,  and  Messrs. 
Hanbury  continued  in  receipt  of  the  rents  of  the  mort- 
gaged premises  until  October,  1834. 

On  the  6th  of  October,  1831,  Mr.  Parkinson  died  in 
debt  and  intestate,  and  no  administration  was  at  that 
time  taken  out  to  his  estate. 

In  October,  1834,  Thomas  Chambers,  in  exercise  of 
his  power  of  sale,  but  without  giving  the  notice  required 
by  his  deed  (there  being  in  fact  no  representative  of 
Parkinson  at  that  time),  sold  the  Royal  Oak  by  private 
contract  to  Messrs.  Hanbury  k  Co.  for  1,300/. 


In  February,  1845,  the  Plaintiff  Miss  Parkinson  took 
out  administration  to  her  father's  estate,  and  in  1848 
filed  a  bill  against  the  present  Defendants  for  redemp- 
tion, but  subsequently  herself  dismissed  that  bill. 

The  Plaintiff,  in  1852,  filed  the  present  bill  for  re- 
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demption  of  the  Royal  Oak  public-bouse,  and  the  bill 
also  sought  to  make  the  Defendants  account  in  respect 
of  sonie  other  property  included  in  their  mortgage. 

•The  cause  now  came  on  to  be  heard. 

A  great  deal  of  evidence  was  adduced  with  the  view 
of  showing  that  the  sale  of  the  Royal  Oak  to  Messrs. 
Hanbury  had  been  made  greatly  under  its  value. 

Mr.  Greene  and  Mr.  Bosanquet  for  the  Plaintiff. 

The  sale  to  the  Defendants  Messrs.  Hanbury  is  in- 
valid ;  it  was  made  at  an  undervalue ;  Messrs.  Hanbury 
were  mortgagees  in  possession,  and  also  trustees  for  sale 
for  the  Plaintiff,  and  it  was  their  duty  to  make  the  most 
of  the  property.  No  notice  of  the  sale  was  given  to  the 
mortgagor  or  his  representative,  though  notice  might 
have  been  given  to  the  Plaintiff.  The  clause  discharg- 
ing a  purchaser  from  ascertaining  whether  proper  notice 
has  been  given  does  not  protect  a  purchaser  who  has 
actual  notice  that  such  notice  has  not  been  given. 

Mr.  Qlasse  and  Mr.  Pryor^  for  the  Defendants,  sub- 
mitted that  the  Plaintiff  was  not  entitled  to  redeem  the 
property  which  the  Defendants  had  absolutely  pur- 
chased from  Chambers  in  1834. 
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The  deed  under  which  the  Defendants  purchased 
c^ontained  a  clause  exonerating  them  from  the  duty  of 
seeing  that  the  three  months'  notice  had  been  given, 
^nd  therefore  the  sale  to  them  could  not  be  invalidated 
through  want  of  that  notice.  The  Statute  of  Limita- 
tions, moreover,  was  a  bar  to  the  PlaintifTs  claim. 
The  Defendants  were,  up  to  the  time  of  the  purchase, 
not  mortgagees  in  possession,  but  were  receiving  the 

Vol.  1—2.  L 
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rents  as  agents  for  Parkinson  or  his  estate,  and  liable 
to  account  for  them  as  such.  There  was  nothing  in  the 
Defendants'  position  which  could  render  it  improper  for 
them  to  purchase  from  the  first  mortgagee. 


Mr.  Greene  in  reply. 

The  following  cases  were  referred  to : — Feat/ierston^ 
hauffh  V.  Fenwick  (a) ;  Baldwin  v.  Banister  (b) ;  Nes- 
bitt  V.  Tredennich  (c) ;   Orme  v.  Wright  (d). 

The  Vice-Chancellor. 

Several  grounds  have  been  stated  why  the  Plaintiffs 
should  be  allowed  to  redeem.  It  is  alleged  that  the 
sale  was  made  at  an  undervalue,  but  I  do  not  think  the 
evidence  supports  this  contention.  It  has  also  been 
suggested  that,  as  a  general  rule  in  equity,  a  second 
mortgagee  cannot  purchase  of  the  first  mortgagee  who 
sells  under  a  power  of  sale,  but  I  know  of  no  authority 
for  such  a  rule. 

Another  ground  upon  which  it  is  contended  the 
Plaintiff  is  entitled  to  redeem  is  this,  that  Messrs. 
Hanbury  stood  in  the  position  not  only  of  second  mort- 
gagees, but  they  were  trustees  for  Parkinson,  and  afler 
his  death  for  his  representative,  for  sale  of  the  premises, 
and  as  such  it  was  their  duty  to  make  the  most  of  the 
property,  pay  their  own  mortgage  debt  out  of  the  pro- 
ceeds, and  hold  the  surplus  for  the  benefit  of  Parkin- 
son or  his  representatives;  although,  in  October,  1834, 
when  the  sale  took  place,  they  were  not  actually  in  re- 


(a)   1 7  Ves.  298. 

(6;  $  P.  Wms.  251,  note. 


(c)  1  B.  &  B.  46. 
{d)  S  Jur.  19. 
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ceipt  of  the  rents  of  the  Royal  Oak,  they  had  been  so 
up  to  a  very  recent  period.  At  the  tinie  when  the  sale 
was  made  Parkinson  was  dead,  and  he  had  no  personal 
representative,  and  the  sale,  instead  of  being  by  public 
auction,  was  by  private  contract. 

These  circumstances,  under  which  this  sale  was  made, 
are  such  as  to  raise  a  very  serious  question — whether, 
in  a  Court  of  Equity,  a  purchase  so  made  by  persons 
standing  in  such  a  position  can  be  allowed  to  stand  ? 

But  it  is  not  necessary  for  me  to  decide  the  case  on 
that  ground,  for  there  is  another  ground  relied  on  by 
the  Plaintiffs,  which  I  think  is  conclusive  against  the 
validity  of  the  purchase.  By  the  power  of  sale  in 
Chambers'  mortgage  deed  it  was  provided  that  no  sale 
should  be  made  without  three  months'  previous  notice 
in  writing  having  been  given  to  the  mortgagor,  requiring 
payment  of  the  mortgage  money.  No  such  notice  was 
given,  and,  in  fact,  no  notice  could  be  given,  Parkinson 
having  died  some  three  years  before  and  there  being  no 
representative.  It  is  true  the  mortgage  deed  contained 
the  usual  clause,  that  the  purchaser  of  the  mortgaged 
premises  should  not  be  required  to  ascertain  that  pre- 
vious notice  had  been  given,  nor  inquire  into  the  neces- 
sity or  expediency  of  such  sale,  and  that  the  receipt  of 
Chambers  should  be  a  sufficient  discharge  to  the  pur- 
chaser, and  it  is  contended  that  this  clause  exonerated 
Messrs.  Hanbury.  I  am  of  opinion  that  such  a  clause 
does  not  enable  a  purchaser,  if  he  knows  that  notice 
has  not  been  given,  to  sustain  his  purchase. 

On  this  ground  the  purchase  by  Messrs.  Hanbury  is 
invalid,  and  the  premises  are  redeemable  by  the 
Plaintiff.    The  Statute  of  Limitations  does  not  apply — 
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the  period  of  titne  between  the  Bale  ill  1834,  and  the 
filing  of  the  bill  in  1862,  being  less  than  twenty  years. 

It  musty  therefore,  be  declared  that  the  Plaintiff  is 
entitled  to  redeem  the  mortgaged  premises. 


June  12. 

Pleading, 
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Where  a  De- 
fendant who 
was  the  sur- 
viving partner 
in  a  firm  of 
commission 


TELFORD  V,  RUSKIN. 

1  HIS  suit  was  instituted  against  the  surviving  partner 
of  the  firm  of  Telford  and  Huskin,  who  were  commis- 
sion wine  merchants,  for  an  account  of  the  partnership 
transactions.    The  interrogatories  asked  an  account  of 

commission        ^^^  particulars  of  the  assets  and  liabilities  of  the  firm 

wine  merchants,  "^ 

being  required    &t  the  time  of  the  death  of  the  deceased  partner,  and 

to  set  out  in  his  of  the  partnership  dealings  and  transactions  from  De- 
count  of  the  "     cember,  1858,  till  June,  1859,  when  the  deceased  partner 

partnership         died. 

assets,  liabilities 

and  dealings 

for  the  six  The  Defendant  made  out  the  account  required  by  the 

months  pre-        Plaintiff  and  entered  it  in  a  book,  which  he  referred  to 
ceding  the  ,     ,.  _  *.       .  .  «     «   , 

death  of  the       ^^  "^^  answer,  but  refused  to  set  it  out  as  a  schedule  to 

deceased  part-    his  answer,  on  the  ground  that  it  would  expose  the 
account  in  a        names  and  private  affairs  of  the  customers  of  the  firm. 

book  which  he 

referred  to  in  his  answer,  but  refbsed  to  set  it  out  in  his  answer,  on  the  ground 

that  he  would  thereby  disclose  private  matters,  and  the  Plaintiff  excepted  for 

insufficiency, 

The  Court  allowed  the  exception,  and  held,  that  the  Defendant  ought  to 
have  set  out  the  account  in  a  schedule  to  his  answer,  and  that  the  objection, 
that  the  names  of  the  customers  were  privileged,  did  not  apply  to  such  a 
case. 
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To  this  ^qawer  the  Plaintiff  excepted  for  insuffiqieDcy, 
and  this  exoeption  now  c^me  on  to  be  heard* 

Mr.  Bi^ify  and  Mr*  T.  8t€vens,  for  the  Plaintiif,  io 
support  of  the  exoaption«  submittedi  on  the  authority  of 
Drake  y.  Sym^fia)  ai^d  Whiie  v.  Will%aui$(h)j  that  the 
Defend^Bt  wpts  boiii^d  to  s^t  out  the  account  in  a  sche- 
dule tp  his  answer* 

Mr*  GIflsse  and  Mr.  Q)le,  for  the  Defendaoti  supr 
portetjl  Uie  siiScjeqcy  of  the  Defendant's  answer. 

The  Vicb-Chancbllob. 

I  ^ii^k  this  exoeptiQQ  must  he  allowed.  This  is  not 
a  case  in  which,  in  order  to  make  out  the  required  ao- 
county  the  books  and  papers  of  the  firm  would  have  to 
be  consulted  and  examined  for  a  long  period  of  years, 
which  it  would  be  impossible  to  do  without  enormous 
labour  and  expense,  amounting  to  oppression.  On  the 
contrary,  the  Defendant  admits  that  there  is  no  diffi- 
culty in  making  out  the  account,  and  he  has  made  it 
out  in  twelve  or  fifteen  pages.  But  instead  of  annexing 
it  to  his  answer  by  way  of  shedule,  he  has  entered  it  in 
a  book,  which  he  says  the  Plaintiff  must  inspect  if  he 
wishes  to  have  the  account  This  is  a  course  which  is 
not  justified  by  the  practice  of  the  Court.  The  Plaintiff 
is  entitled  to  have  the  account  set  out  as  part  of  the 
answer. 

But  it  has  been  suggested  that  the  setting  out  a  list 
of  debtors  to  the  firm  would  be  a  disclosure  of  the  pri- 
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vate  matters  and  affairs  of  those  debtors,  and  might  be 
detrimental  to  their  interests ;  and  reference  was  made 
to  the  case  of  bankers,  and  to  the  mischief  that  might 
ensue  to  their  customers  if  their  accounts  were  disclosed 
to  the  public.  That  objection,  however,  cannot  apply 
in  such  a  case  as  the  present,  where  the  firm  were  merely 
wine  commission  dealers.  If  it  did,  then  the  executor  of 
any  tradesman,  when  called  upon  by  the  residuary  lega- 
tees to  set  out  an  account  of  the  assets  and  liabilities, 
might  refuse  to  do  so  on  the  same  ground.  That  would 
be  laying  down  a  new  rule,  for  which  I  know  of  no  au- 
thority. The  dictum  of  the  late  Vice-Chancellor,  in  the 
case  of  an  insurance  company  called  upon  without  any 
purpose  or  object  to  set  out  the  names  of  the  persons 
who  had  effected  assurances  with  the  office,  is  not  in 
point. 


The  exception  must  therefore  be  allowed. 
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SMITH  V.  SPILSBURY.  ^"".*?',^''f- 

jIdmtnislratMn 

1  HE  bill  in  this  suit  was  filed  for  an  account  of  the    ^^  c.  ^q  y]^^^ 
estate  of  the   testator    Thomas   Motiershaw   Hubball,     c.  86,  x.  45. 
which  had  come  to  the  hands  of  Anne  Beatrice  Hub'  Where  a  bill 
ball^  his  widow  and  executrix,  or  into  the  hands  of  the  was  filed  for  the 

Defendant  George  Spilsbury  as  her  representative;  and  administration 

,  ^       '  ^  ^  '  of  the  testator  s 

the  only  question  was,  whether  the  suit  was  properly  estate,  and 

commenced  by  bill,  and  the  Plaintiff  was  entitled  to  his  nought  to 
costs,  or  whether,  under  the  46th  section  of  the  Act  for  presentative  of 
the  Improvement  of  the  Jurisdiction  of  Equity  (a),  the  the  testator's 
suit   should    have   been   commenced    by  summons   at  ^^^^"y*''»  ^" 

Chambers.  an  account,  and 

such  represen- 

The  testator   Thomas  Mottershaw  Hubball  died   in  Native  had  of- 

fered  to  pay  a 

1829,  having  by  his  will  dated  the  4th  of  November,  sum  in  full,  but 
1823,  given  such  of  his  plate,  linen,  china  and  other  ^^^  refused  to 
household  furniture  as  his  wife  Anne  Beatrice  Hubball  (|,ere  was  a 
should  make  choice  of  to  her  for  life,  and  after  her  question  on  the 
death  to  his  children  equally  on  their  attaining  twenty-  ?ke^w*iu^to^|ke^ 
one;  and  the  testator  gave  all  the  rest,  residue  and  re-  decided. 

mainder  of  his  personal  estate  to  his  wife,  her  executors,    ,  Held,  that 
.  .  ,  the  suit  was 

admmistrators  or  assigns,  upon  trust  to  invest  the  same  properly  insti- 

and  apply  the  interest,  in  her  discretion,  for  the  main-  tuied  by  bill  ; 
tenance  and  education  of  his  children,  and  to  accumu-  ^„„^    '  „  ^. 

,  case  Wcis  noi 

late  the  residue  to  pay  certain  charges  and  legacies  one  for  an  ad- 
given  by  the  will.  ministration 
°            ■'  summons  under 

the  45ih  sect. 
The  widow  proved  the  will,  and  it  was  alleged  had  a  of  the  15  &  16 

clear  balance  after  payment  of  all  debts.  Y^^^'i^'  ^^1  ^ 

^    "*  therefore  that 

the  Plaintiff 

The  testator  at  the  time  of  his  death  had  six  children,  was  entitled  to 

his  costs* 
(a)  15  &  16  Vict.  c.  86. 
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The  eldest  son  died  in  1836,  having  attained  twenty- 
one;  another  son  died  in  1843,  an  infant;  one  of  the 
daughters  attained  twenty-one,  and  married  the  Plain- 
tiff Thomas  Cartwright  Smith,  and  died  in  1844,  leav- 
ing the  Plaintiff  and  several  children  surviving  her;  and 
two  other  daughters  died  infants  in  1846,  leaving  the 
reioaining  child,  the  wife  of  the  Defendant,  and  the 
testator's  widow  surviving. 


The  testator's  widow  died  in  1857. 

The  Defendant  George  SpiUhwry,  who  was  a  solicitor, 
bad  been  employed  by  the  testator's  widow  in  the 
vmoBgeifient  of  the  testator's  estate. 

The  bill  charged  that  during  the  widow's  lifetime  the 
Defendant  told  the  Plaintiff  that  all  would  be  settled 
after  the  widow's  death,  but  that  since  her  death  he  had 
alleged  tbat  there  was  no  clear  residue,  but  stated  that 
he  had  about  400/.  in  his  bands  which  were  the  pro- 
ceeds of  the  sale  of  some  furniture,  and  that  he  bad 
offered,  upon  the  Plaintiff  waiving  an  account,  to  pay 
a  round  sum  of  500/. 

Under  these  circumstances  the  Plaintiff  filed  his  bill 
seeking  an  account  of  the  testator's  estate  come  to  the 
hands  of  the  testator's  widow,  or  to  the  hands  of  the 
Defendant  as  her  representative.  The  bill  also  raised 
some  questions  of  construction  as  to  the  interest  taken 
by  the  testator's  children  under  his  will. 


Mr.  J,  H.  Palmer  and  Mr.  Martindale,  for  the  Plain- 
tiff, submitted  that  the  suit  was  properly  commenced  by 
bill,  and  did  not  come  under  the  45th  section  of  the 
15  &  16  Vict.  c.  86,  the  suit  being  for  the  administra- 
tion not  only  of  the  estate  of  the  testator,  but  also  of 
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the  estate  of  his  executrix ;  and  that  Oeorge  Spilsburyy  1860. 

the  widow's  representative,  though  he  had  offered  a  round  ^ 

sum  in  discharge,  had  refused  to  render  an  account.  t?. 

Questions  of  construction  also  arose,  as  to  which  in-      Spilsburt. 
quiries  had  been  directed.     The  Plaintiff  was  therefore 
entitled  to  his  costs. 

Mr.  Glasse  and  Mr.  W,  Buxton^  for  the  Derendaot, 
contended  that  the  suit  ought  to  have  been  commenced 
by  summons,  under  the  15  &  16  Vict,  c.  86,  s.  45,  and 
therefore  that  the  Plaintiff  ought  to  pay  the  extra  ex- 
pense occasioned  by  his  having  filed  the  bill ;  West  v. 
Lainff{a)i  Fuller  v.  Green  (b). 

The  Vice-Chancbllor. 

The  only  question  w  with  regard  to  the  suit  having 
been  commenced  by  bill  and  not  by  summoiis.  As  the 
relief  sought  is  not  only  an  administration  of  the  tes- 
tator's estate,  but  to  make  the  representative  of  the 
testator's  representative  liable  for  the  balance  of  an  ac- 
count, and  some  parts  of  thie  relief  ^ed  could  not  havje 
been  granted  on  an  administration  summons,  I  thjbk 
the  pcoper  course  baa  been  taken.  Ais,  however,  I  felt 
Mme  doubt  on  the  matter*  I  sent  a  question  to  the 
Chief  Clerks  as  to  ttiie  practice  in  such  a  case,  and  they 
tell  me  that  they  .are  not  aware  of  any  csase  of  the  kii>d 
having  come  before  tbera^  I  must  thereibre  consider 
that  it  is  not  ibe  practice  to  proceed  in  such  a  oase  by 
Musmons  at  Chambers.  Ooe  plain  reason  wby  the  siuit 
was  properly  (x>inmeuced  by  bill  h,  that  there  was  a 
point  q{  construction  q»  tbe  will  to  be  decided. 

I  tbink,  therefore,  tibat  tbe  Plaintiff  was  justified  in 
filing  the  bill,  and  that  he  is  entitled  to  his  costs. 

(<i)  3  Drew.  531.  (6)  24  Beav.  tlj. 
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Jurisdiciian.     ATTORN EY-GENERAL  v.  GREAT  NORTHERN 
oi^^X  RAILWAY  COMPANY. 

A  company  in-    X  H  IS  was  an  information  by  the  Attorney-General  at 

corporated  by     ^j^^  relation  of  Thomas  North,  who  was  a  stranger  to  the 

act  of  parJia-  ° 

ment  cannot       company,  against  the  Great  Northern  Railway  Com- 

exercise  its         pany  and  the  chairman. 

powers  or 

apply  its 

capital  except 

in  strict  con-  I^  alleged    the    incorporation    of   the   company   for 

formity  with       making  and  maintaining  a  railway ;  that  the  Companies 

An  Act  of      Clauses  Consolidation   Act,  1846,  the  Lands  Clauses 

Parliament  con-  Consolidation  Act,  and  the  Railway  Clauses  Consoli- 

stituimg  a  rail-  j^^Jq^  Act  were  incorporated  in  the  special  railway  act; 

way  company  is  -     ,  .     ,  i 

a  contract  be-     ^hat   neither  of  the   acts   recited   nor   any  otlier  acts 

tween  the  com-  enabled  the  company  to  trade  in  coals,  nor  to  employ 
Dublic  the  per-  ^^®  funds  of  the  company  otherwise  than  for  making 
formance  or        and  maintaining  the  railway,  stations,  works,  &c.  and 

which  the  public  ^^^  carrying  on  the  ordinary  business  of  a  railway 
has  an  interest  j     o  j  j 

in  enforcing ;       company,  and  that  it  had  the  usual  powers  of  such 

and  therefore  companies  and  no  others.  It  then  alleged  that  the 
a  railway  com-  .    ,  ,     ,  .      .  . 

pany  with  the    company   carried  passengers,  and  also  coals  for  coal 

ordinary  merchants  and  others;  and  then  it  alleged,  and  this  was 

powers,  was  ^j^^  ground  of  dispute,  that  the  company  also  dealt 
from  carrying      largely  in  coals,  buying  and  selling  in  competition  with 

on  the  business  Qther  coal  merchants ;  that  they  endeavoured  to  conceal 
of  coal  mer-  ,,.,  .  .-ii.^i 

chants  at  the      ^"^^  '^^t  by  certain  contrivances,  but  that  in  fact  they 

suit  of  the  At-    acted  as  a  company  as  coal  merchants  to  an  enormous 

^^'^'therehitton *  ^*^°^ >  ^°^  '^  prayed  that  the  company  might  be  res- 
of  a  stranger  to  trained  from  so  dealing,  and  from  employing  their  funds 
the  company. 

The  7  &  8  Vict.  cap.  85,  sects.  16,  17,  and  the  17  &  18  Vict.  cap.  51,  do 
not  take  away  the  jurisdiction  of  the  Court  or  of  the  Attorney-GeneraL 
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in  such  business.    The  fact  of  the  trading  was  clearly 
proved. 

Sir  H.  CaimSy  Mr.  Giffard  and  Mr.  Baggallay,  ap- 
peared for  the  Information. 

Companies  of  this  kind  are  created  for  specific  pur- 
poses and  no  other.  The  Great  Northern  Company 
had  powers  given  to  it  for  making  and  maintaining  a 
railway,  and  for  carrying  upon  it,  but  not  for  dealing  as 
merchants.  They  never  asked  parliament  for  such 
powers;  if  they  had  asked,  one  knows  from  the  experi- 
ence of  these  matters  what  would  have  been  the  answer ; 
at  any  rate  they  never  did  represent  to  parliament  that 
they  intended  to  deal  with  their  funds  as  merchants; 
and  those  who  would  have  been  interested  in  opposing 
that  prayer  were  not  before  parliament;  Attorney^ 
General  v.  Brown{a) ;  JBlakemore  v.  Glamorgan  Canal 
Company  (&)• 

Upon  the  broad  rulci  there  can  be  no  doubt  A 
company  has  no  powers  except  those  which  are  ex- 
pressly given  to  it  by  parliament ;  and  this  company  has 
no  powers  to  apply  their  capital  to  buying  and  selling 
coals. 

But  then  it  is  said,  though  a  shareholder  might  file 
such  a  billy  the  Attorney-General  cannot  alone  sustain 
an  information  on  behalf  of  the  public.  But  wherever 
the  public  sustains  an  equitable  injury,  the  Attorney- 
General  is  the  proper  party  to  sue.  The  act  is  a  con- 
tract with  the  public,  and  the  public  has  an  interest  in 
enforcing  its  strict  performance. 

It  is  immaterial  whether  actual  commercial  injury  is 
(a)  1  SwaDBt/265.  (6)  I  Myl.  &  K.  162. 
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sbpwn  or  not.  Tt^e  right  of  the  public  is  to  have  tb^ 
coDtract  adhered  to.  That  if  it  were  necessary,  i(  is 
plain  that  here  there  is  public  injury.  There  is  tendency 
to  a  monopoly.  It  is  proved  that  the  pompaqy  Y^uve 
engrossed  already  the  larger  part  of  the  nortberq  coal 
fields.  If  they  may  persist  what  is  there  to  prevent  them 
frpQi  applying  tUeir  vast  capital  to  driye  evei^  other 
coal  loerphf^ot  out  pf  the  fieI4  ? 

They  cited  al^P  Rogers  v.  Oxford  ^c„  Company  (a)- 

Mr,  RoU  and  Mr.  T.  Stevens  for  the  cpippany^  First, 
the  Attorney-General  has  np  jurisdiction ;  the  suit  is 
lyrpng^  even  if  th^re  be  a  right  in  anybody.  It  would 
be  to  assort  that  the  Attorney-Geiieral  has  jurisdictioi^ 
tp  keep  all  companies  in  prder^ 

The  AttorneyrGeneral's  jurisdiction  over  corporations 
is  the  same  as  that  over  individuals,  no  more ;  to  le^  it  in 
you  must  show  nuisance  or  breach  of  trust  or  the  like. 
Whfit  is  there  in  carrying  oq  ^,  trade  which  concerns  the 
Attorney-General  in  a  corporation  ipore  than  in  ap  in>- 
dividual  ? 


Well,  then,  as  to  monopoly,  it  is  said  that  gives 
jurisdiction  ?  It  is  not  necessary  to  consider  whether  it 
would  in  the  abstract,  for  there  is  no  monopoly  made 
out  here.  The  company  have  at  most  three-fourths  of 
the  trade.  But  the  great  objection  to  the  bill  is,  that 
the  company  are  not  doing  anything  in  itself  unlawful. 
It  is  quite  true  they  may  not  contravene  the  powers 
given  to  them ;  but  does  that  deprive  them  of  the  right 
of  using  their  capital  in  anything  in  itself  not  unlawful. 
They  do  not  require  parliamentary  powers  to  buy  and 

(a)  %  De  Gex  &  Jones,  674. 
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sell  coals.     Tbey  are  doing  that  'dehors  the  act^  on 
their  right  in  common  with  other  persons. 


\,ihe  Railway  and  Canal  Traffic  Act  (17  k 
18  Vict.  c.  31,  B.  3)  gives  jurisdiction  to  the  Court 
of  Common  Pleas  and  excludes  all  other  jurisdiction. 
The  injury,  if  there  be  any,  is  within  the  2nd  section 
of  that  act 
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If  the  juriMlictioti  contended  for  exists,  where  is  it  to 
stop  ?  Suppose  a  lif^  insurance  company  ?  Could  any 
istfanger  file  an  information  to  restrain  them  from 
effecting  marine  insurance? 

The  wrong  complained  of  is  not  in  itself  an  illegal 
act  as  against  the  publio-^it  may  be  as  against  a  co- 
shareholder ;  and  he  might  file  a  bill ;  but  the  Attor- 
ney^General  cannot 

They  cited  Attorney^Gtneral  v.  Birmingham  ^  Derby 
ItaUic€^  Company  (a);  Miorney-OenercUv.  Brown{b). 

Mr.  0\ffard  was  not  called  upon  to  reply. 


The  Vice-Chancellor. 

I  shall  consider  the  several  points  in  an  order  some- 
what different  from  that  in  which  they  were  argued. 

With  regard  to  the  question  of  fact,  that  the  Great 
Ncrihern  Railway  Company  have  for  a  long  period 
been  dealers  in  coal,  I  can  entertain  no  doubt.  It 
appears  that  from  the  year  1862  this  practice  has  been 
continued.    Tbey  have  been  buying  very  large  quan- 

(«)  3  Raihf.  Cat.  124.  (6)  1  Swans.  ii^S. 
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titles  of  coal ;  and'  some  portion  was  no  doubt  neces- 
sary for  the  working  of  their  railway ;  but*  that  portion 
was  conaparatively  small ;  by  far  the  lai^est  portion  of 
it  was  purchased  for  the  express  purpose  of  being  sold^ 
and  was,  in  fact,  sold,  and  the  proceeds  have  gone  into 
the  coffers  of  the  company.  By  a  crafty  contrivance, 
the  company  have  kept  the  fact  concealed  until  a  very 
recent  period.  The  company  induced  coalowners  to 
appoint  as  their  nominal  agent  a  person  whom  the  com- 
pany nominated^  so  as  to  make  it  appear  that  such 
person  was  selling  the  coal  as  the  agent  of  the  coal- 
ownersy  and  not  as  the  agent  of  the  railway  company. 
But  the  contract  between  the  railway  company  and  the 
coalowners  was  this,  that  the  company  paid  the  coal- 
owners  so  much  per  ton  (say  13«.),  and  the  coal  vendors 
from  the  time  the  coal  was  delivered  to  their  nominal 
agent,  who  was,  in  fact,  the  agent  of  the  company  alone, 
had  nothing  more  to  do  with  it.  It  belonged  to  the 
company,  was  brought  by  them  to  London,  and  the 
proceeds  of  the  sale  were  carried  to  the  railway  traffic 
account.  This  crafty  contrivance  has  now  been  dis- 
covered; and  it  is  clear  from  the  evidence  that  the 
company  have  for  a  long  time  been  buying  and  selling 
coal  for  profit. 


The  next  question  is,  whether  this  is  a  legal  act ;  and 
it  appears  to  me  that  the  case  is  hardly  arguable  on  this 
point.  An  Act  of  Parliament  constituting  a  railway 
company  may  for  many  purposes  be  regarded  as  a 
contract  as  between  the  promoters  of  the  company  and 
the  public,  as  well  as  a  contract  among  the  share- 
holders. And  although  the  act  may  contain  no  prohi- 
bition in  express  terms  against  the  company's  engaging 
in  any  business,  except  to  construct  and  maintain  the 
railway,  there  is  in  every  such  act  an  implied  contract 
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to  that  effect  This  principle  is  often  acted  on  as 
between  the  different  shareholders  in  the  same  com- 
pany,  and  if  the  great  body  of  shareholders  agree  to 
carry  on  a  business  different  from  that  for  which  the 
company  was  constituted,  a  single  shareholder  has  a 
right  to  say  that  it  shall  not  be  done,  and  may  apply 
for  and  obtain  an  injunction.  In  the  case  of  Colman  y. 
The  Eastern  Counties  Railway  Company  (a)  at  the  Rolls, 
where  steamers  were  started  by  the  company  to  run  from 
Harwich  to  the  Continent ^  a  single  shareholder  applied 
for  and  obtained  an  injunction,  though  it  was  found  in 
that  case,  that  he  bought  shares  in  the  company  for  the 
▼ery  object  of  preventing  it,  he  being  in  the  interest  of 
a  rival  navigation  company.  The  motive  of  the  appli- 
cant has  nothing  to  do  with  the  matter.  The  act  is 
against  law,  and  against  the  contract  between  the  share- 
holders ;  and  it  is  also  against  the  implied  contract 
created  by  the  Act  of  Parliament,  as  between  the  com- 
pany and  the  public. 
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The  next  question  is,  what  effect  this  dealing  in  coal 
has  upon  the  rights  and  interests  of  the  public ;  because 
I  agree  with  Mr.  Stevens^  that  the  question  here  is, 
whether  this  sort  of  proceeding  is  attended  or  threatens 
to  be  attended  with  such  injury  to  the  public  that  this 
Court  should  interfere  to  prevent  it. 


Now  why  has  the  rule  been  established,  that  railway 
companies  must  not  carry  on  any  business  other  than 
that  for  which  they  were  constituted.  It  is  because 
these  companies  being  armed  with  the  power  of  raising 
large  sums  of  money,  if  they  were  allowed  to  apply 
their  funds  to  purposes  other  than  those  for  which  they 
were  constituted,  might  acquire  such  a  preponderating 

(a)  10  Beav.  1. 
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influence  and  command  over  some  particular  branch  of 
trade  or  commerce,  as  would  enable  them  to  driYC  the 
ordinary  private  traders  out  of  the  field,  and  create  in 
their  own  favor  a  practical  monopoly,  whereby  the  in- 
terests of  the  public  would  be  most  seriously  injured. 
It  is  hardly  possible  to  make  out  a  case  afibrding  a 
better  illustration  of  the  principle  than  the  present. 
This  company  have  by  means  of  their  railway  the 
command  of  the  traffic  and  carriage  of  goods  from  the 
north  of  England  to  London :  if  they  are  allowed  to  deal 
in  coal,  their  object  of  course  must  be  to  parchase  coal 
at  the  lowest  price,  in  other  words  to  drive  the  coal- 
owners  into  selling  their  coal  to  the  company  on  terms 
most  favorable  to  the  company;  and  this  power  the 
company  are  enabled  to  exercise  by  putting  impedi- 
ments in  the  way  of  the  transmission  of  the  coal  of 
such  coalowners  as  might  refuse  to  sell  to  the  company, 
as  well  as  of  all  rival  dealers  in  coal ;  and  thus  in  time 
all  rival  coal-dealers  carrying  on  their  business  between 
the  north  of  England  and  London  would  be  driven  out 
of  the  field,  and  the  coalowners  would  have  no  resource 
but  to  submit  to  the  terms  of  the  company ;  and  when 
the  company  had  thus  acquired  a  monopoly  of  the 
trade  in  coal  along  'their  line,  no  one  can  doubt  what 
effect  would  be  produced  on  the  interests  of  the  public. 
From  1852  to  1857,  the  amount  of  their  business  in 
coal  increased  from  3,000  to  more  than  70,000  tons; 
and  there  is  no  reason  why,  if  they  are  allowed  to 
continue  the  practice,  they  should  not  get  into  their 
hands  the  coal  trade  of  the  whole  district  from  or 
through  which  their  railway  runs.  If  they  are  to  be 
permitted  to  do  so  with  respect  to  coal,  why  should  they 
not  become  dealers  in  corn,  or  any  other  kind  of  com- 
modity, for  the  district  through  which  the  line  of 
railway  runs  ?     I  do  not  see  where  it  would  stop.     I 
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am  satisfied  that  the  practice  of  the  company  which  is 
complained  of  by  this  information,  is  fraught  with  in- 
jury to  the  public  interests. 

The  only  remaining  question  is  this :  whether,  if  the 
^terests  of  the  public  are  injured  or  endangered  by  the 
practice  complained  of,  it  is  competent  for  the  Attorney- 
General,  ex  officio  or  on  relation,  to  file  an  information 
to  prevent  it 

On  this  point  J  entertain  no  doubt  whatever.  Wher- 
ever the  interests  of  the  public  are  damnified,  by  a 
company  established  for  any  particular  purpose  by  Act 
of  Parliament,  acting  illegally  and  in  contravention  of 
the  powers  conferred  upon  it,  I  conceive  it  is  the  func- 
tion and  duty  of  the  Attorney-General  to  protect  the 
interests  of  the  public  by  an  information ;  and  that 
where,  in  the  case  of  an  injury  to  private  interests,  it 
would  be  competent  for  an  individual  to  apply  for  an 
injunction  to  restrain  a  company  from  using  its  powers, 
for  purposes  not  warranted  by  the  act  creating  it,  it  is 
competent  for  the  Attorney-General,  in  cases  of  injury 
to  public  interests  from  such  a  cause,  to  file  an  informa- 
tion for  an  injunction.  The  cases  in  which  the  Attorney 
General  comes  forward  on  behalf  of  the  public,  to  ask 
this  Court  to  restrain  a  nuisance,  are  an  illustration  of  this 
principle.  A  nuisance  may  be  detrimental  to  the  public 
or  to  an  individual ;  and  it  is  very  usual  for  the  Attorney- 
General  to  come  forward  for  an  injunction  to  restrain  it, 
so  far  as  it  affects  the  public,  just  as  an  individual  may 
apply  for  an  injunction  to  restrain  it,  where  it  affects 
himself.  It  is  true  that  every  injury  is  not  a  nuisance  ; 
but  the  right  of  the  public  to  be  protected  against  injury 
by  the  information  of  the  Attorney-General,  is  not  con- 
fined to  those  injuries  which  come  within  the   strict 
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definition  of  a  naidance.  Where  it  h  the  interest  of  the 
public  to  prevent  an  illegal  act,  such  as  this,  being 
comtnitted,  it  is  competent  for  the  Attorney*General  to 
file  an  information  to  restrain  it. 

It  has  however  been  contended  that  as  the  Act  of 
the  7  A:  8  Vict.  c.  86,  ss.  16,  17,  prescribes  a  particular 
remedy  in  such  a  case,  the  Attomey-Geuerai  cannot 
take  proceedings  otherwise  than  in  accordance  with  the 
terms  of  that  provision. 

This  objection  in  truth  involves  the  contention,  that 
this  Court  has  no  jurisdiction  to  entertain  the  suit  by 
the  Attorney-General,  unless  it  is  instituted  under  the 
circumstances  mentioned  in  those  sections. — [His  Honor 
referred  to  Sections  16  and  17  of  7  &  8  Vict.  c.  85.] 

The  effect  of  those  sections  is  not  to  take  away  either 
the  right  of  the  Attorney-General  to  file  such  an 
information  at  his  discretion,  although  there  is  no 
certificate  of  the  Board  of  Trade,  or  the  jurisdiction  of 
the  Court  to  entertain  such  a  suit.  The  only  effect  is, 
that  if  the  Board  of  Trade  has  certified  to  the  Attorney- 
General,  he  is  boultd  to  act  and  compel  the  railway 
company  to  abstain  firom  doing  that  which  is  in  violation 
6(  the  law;  in  that  particular  case  he  can  ekercise  no 
discretion,  he  must  sue ;  and  not  only  is  the  discretion 
of  the  Attorney-General  taken  away  in  that  case,  but  if 
the  judge  finds  that  the  acts  are  not  authorized  by  the 
law,  kis  discretion  also  is  taken  away,  and  he  is  bound 
to  grant  the  injunction. 

It  was  then  said,  that,  by  virtue  of  the  17  &  18  Vict, 
c.  81,  the  proper  remedy  is  by  application  to  the  Court 
of  Common  Pleas ;  but  on  reading  that  Act  of  Parlia- 
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ment,  it  appears  to  tne  that  it  applies  to  cases  of  a  very 
difierent  nature  from  the  present.  That  act  applies  to 
cases,  in  which  railway  companies  acting  as  common 
carriers  have  favoured  certain  individuals,  and  given 
greater  advantages  or  facilities  to  some  persons  than  to 
others.  The  illegal  acts  sought  to  be  restrained  by  the 
present  suit  are  of  a  difierent  nature. 
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I  consider,  therefore,  the  Court  has  jurisdiction  to 
grant  the  injunction  on  the  information;  but  the  in- 
junction must  be  so  worded  as  not  to  restrain  the 
company  from  selling  their  present  stock  of  coal. 
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Act,  1849, 

R^n^aiof  ^'  BRIDGMAN. 

Dixmlionin     THIS  was  a  petition  praying   the   removal   of  Mr. 

the  Court.       Bridgman^  as  trustee  under  a  settlement  executed   on 

Vexatious       ^y^^  marriage  of  the  Petitioner   Mrs.  Drake  with   her 
Conduct.  ^  . 
late  husband,  in  accordance  with  the  provisions  of  the 

The  Court  will    130th    section    of    the    Bankrupt    Law    Consolidation 

exercise  its 

discretion  as  to  Act  (a),  on   the  ground   that  he  had  some  years  pre- 

whether  it  will    viously  been  a  bankrupt, 
order  the  re- 
moval of  a  trus-       (a)   12  &  13  Vict.  c.  106. 
tee  on  the  By  section  130  it  is  enacted, 

ground  of  bank-  "That  if  any  bankrupt  shall 
ruptcy  under  as  trustee  be  seised,  possessed 
the  130th  sec-  of,  or  entitled  to,  either  alone 
tion  of  the  or  jointly,  any  real  or  personal 

Bankrupt  Law  estate,  or  any  interest  secured 
Consolidation  upon  or  arising  out  of  the 
Act,  1849  (12  Sime,  or  shall  huve  standing 
&  13  Vict.  in  his  name  as  trustee,  either 

c.  106),  and  it     alone  or  jointly,  any  govern- 
is  not  sufficient   ment    stock,    funds    or    an- 
merely  to  show   unities,  or  any  of  the  stock 
the  fact  of  bank- 
ruptcy to  induce  the  Court  to  make  such  an  order. 

Therefore  where  a  trustee  became  bankrupt  in  1855,  and  in  1856  obtained 
a  first-class  certificate,  and  had  since  been  appointed  to  a  position  of  trust,  and 
in  1860  a  petition  was  presented  for  his  removal  on  the  ground  of  his  bank- 
ruptcy in  1855,  and  also  on  the  ground  of  vexatious  conduct ;  but  the  petition 
did  not  allege  that  his  continuing  in  the  trust  would  endanger  the  trust 
property : 

Held,  that  it  was  not  compulsory  on  the  Court  to  make  an  order  for  the 
removal  of  such  trustee,  but  that  it  had  a  discretion,  and  dismissed  the 
petition  with  costs. 

In  all  cases  where  jurisdiction  is  given  to  the  Court  by  Act  of  Parliament  by 
the  words  **  it  shall  be  lawful"  those  words,  unless  they  are  controlled  by 
other  parts  of  the  act/  give  the  Court  a  discretion  in  the  exercise  of  that 
jurisdiction. 

Charges  of  vexatious  conduct,  as  a  ground  for  the  removal  of  a  trustee, 
must  be  made  by  bill,  and  not  by  petition. 


of  any  public  company,  either 
in  England,  Scotland  or  /re- 
land,  it  shall  be  lawful  for 
the  Lord  Chancellor,  on  the 
petition  of  the  person  entitled 
in  possession  to  the  receipt 
of  the  rents,  issues  and  pro- 
fits, dividends,  interest  or 
produce  thereof,  on  due  no- 
tice given  to  all  other  persons 
(if  any)  interested  therein,  to 
order  the  assignees  and  all 
persons  whose  act  or  consent 
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The  settlement  under  which  Mr.  Bridgman  was  a 
trustee  was  executed  in  1842,  on  the  marriage  of  Mr. 
and  Mrs.  Drake,  and  settled  certain  property  on  Mr. 
and  Mrs.  Drake  for  their  lives,  and  on  the  children  of 
the  marriage,  and  contained  a  power  of  appointing  new 
trustees. 


1860. 


Re  Bridgman. 


Under  this  power  Ckristopker  Vickry  Bridgman  was 
in  1844  appointed  a  trustee  of  the  settlement,  and  he 
had  ever  since  acted  as  such  trustee. 

In  June,  1855,  Mr.  Drake  died. 

In  September,  1855,  Mr.  Bridgman  became  bank- 
rupt, and  in  November,  1856,  obtained  a  first-class 
certificate. 


The  petition  stated  that  Mr.  Bridgman  had  acted  as 
a  solicitor  for  several  members  of  Mr.  and  Mrs.  Drakie 
family,  and  had  advanced  to  them  £10,000,  and  that 
in  respect  of  this,  and  for  costs,  he  claiii)ed  a  sum  of 
12,608/.  That  it  was  arranged  between  him  and  a 
Mr.  Froom,  the  solicitor  for  the  Petitioner,  that  10,000/. 
should  be  paid  to  the  assignees  in  full  discharge  for  the 
12,608/.  claimed  by  Mr.  Bridgman ,  and  that  in  order 
to  raise  that  sum  a  part  of  the  trust  property  should  be 
8old,  and  for  that  purpose  should  be  vested  in  trustees 
for  sale.     That   Mr.  Bridgman  had  raised  such  diffi- 


thereto  is  necessary,  to  con- 
vey, assign  or  transfer  the 
said  estate,  interest,  stock, 
funds  or  annuities  to  such 
person  as  the  Lord  Chan- 
cellor shall  think  fit,  upon 
the  same  trusts  as  the  said 
estate,  interest,  stock,  funds 
or  annuities  were  subject  to 


before  the  bankruptcy,  or 
such  of  them  as  shall  be  then 
subsisting  and  capable  of 
taking  effect,  and  also  to  re- 
ceive and  pay  over  the  rents, 
issues  and  profits,  dividends, 
interest  or  produce  thereof, 
as  the  Lord  Chancellor  shall 
direct." 
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^  ^^^^"^        that  Mr.  BridqmajCs  object  was  to  obtain  for  himself 
tie  Bridomak. 

the  costs  of  conducting  the  sale,  and  that  the  expense 

of  selling  the  property  in  any  other  manner  would  be 

so  great  as  to  consume  the  greater  part  of  the  trust 

property.     The   petition   prayed   the   removal   of  Mr. 

Bridgman  from  being  a  trustee  of  the  settlement,  and 

the  appoiBtment  of  a  new  trustee  in  his  place. 

The  petition  also  contained  charges  of  vexatious 
conduct  on  the  part  of  Mr.  Bridgman  in  the  manage- 
ment of  the  trust  since  his  bankruptcy,  and  alleged  this 
as  an  additional  reason  for  his  removal  from  the  trust. 
A  great  deal  of  evidence  and  correspondence  was  gone 
into  upon  this  point. 

Mr.  Bridgman^  in  his  affidavit  in  opposition  to  the 
petition,  stated  that  he  had  practised  as  a  solicitor  for 
forty  years,  that  he  was  solvent  at  the  time  of  his  bank- 
ruptcy in  1855,  and  that  his  bankruptcy  was,  in  fact, 
solely  occasioned  through  the  non-<payraent  of  a  sum  of 
4,353/.  due  to  him  from  persons  to  whom  he  had  ad- 
vanced a  sum  of  11,000Z.,  and  that  if  that  sum  had 
been  paid,  he  would  have  had  a  surplus.  That  he  was 
clerk  to  the  County  Court  at  Tavistock,  with  an  income 
of  800/.  a  year.  That  he  had  taken  the  opinion  of 
counsel  as  to  the  proposed  sale  of  the  trust  property, 
and  bad  been  advised  that  such  a  transfer  to  trustees 
for  sale  as  proposed  would  be  a  breach  of  trust  That 
he  had  never  been  asked  to  retire  from  the  trust,  but 
that  the  first  notice  he  received  of  the  petition  was  in 
April,  1859,  and  that  he  had  never  intended  to  be  paid 
any  costs  for  anything  he  had  done  in  respect  of  the 
trust. 
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Mr.  Gla$$e  and  Mr.  BuggaUay^  appeared  ia  support         1360. 
of  the  petition. 


JU  PaipoicAyr. 


Mr.  Kar$l4ike  for  Mr.  JSridgmam. 

Mr.  Gla9$e  m  reply. 

The  foUowiog  cases  were  referred  to  i^^JS^b  p<frtf 
GeMny${a);  BauUtriggM  v.  Bktir{b);  JH^fidoMyall  v. 
PaUriQn  (c). 


The  Vicb-Chancbllob. 

The  object  of  the  legislature  in  passing  the  act  of 
the  6  Geo.  4,  c.  16,  a.  79,  and  subsequent  statutes 
relating  to  bankrupt  trustees  was,  that,  inasmuch  as  a 
trustee  bas  under  bis  control  the  trust  property,  it  is 
important  that  such  property  should  not  be  in  the  hands 
of  a  trustee  who,  by  reason  of  his  bankruptcy,  is  in  a 
reduced  state  of  circun^tances,  and  it  was  in  order  to 
protect  trust  property.  That  was  the  object  of  the  79th 
section  of  the  6  Geo.  4,  c.  16  (,d ),  and  the  130th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  is  in  very 
nearly  the  same  term8.-^[His  Honor  read  the  section.j 

By  that  section^  a  power  is  given  to  the  Court  to 


(a)  Mont.  &  Msc.  %S%. 

(6)  dBeav.  4iei. 

(c)  11  C.  B.  755. 

id)  The  79|h  section  of 
6  Geo.  4,  e.  16.  it  at  follow^ : 
"And  be  it  enacted,  that  if 
any  bankrupt  thall  as  trustee 
be  seised,  possessed  of^  pr 
entitled  to,  either  alone  or 
jointly,  any  real  or  personal 


estate,  or  ^ny  interest  secured 
upon  pr  arising  out  of  tbe 
saroei  or  shall  nave  standing 
in  his  name  as  trustee,  either 
alone  or  jointly,  any  govern- 
ment  stock,  funds  or  annuities, 
or  any  of  the  stock  of  any 
public  company,  eitlier  in 
Eoglandf  ScQtUind  Of  Inhnd^ 

it  shall   be  lawful  fpr   the 
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Re  Bridoman. 


remove  trustees  and  to  appoint  new  trustees.  It  had 
been  previously  well  settled,  that  property  vested  in  a 
trustee  merely  in  his  fiduciary  character  did  not  pass  to 
his  assignees  under  his  bankruptcy,  and  when  the  sec- 
tion was  introduced  in  the  act  of  the  6  Geo.  4,  which 
gave  the  Lord  Chancellor  power  to  direct  the  assignees 
to  convey,  a  doubt  was  suggested,  whether  that  did  not 
import  that  trust  property  became  vested  in  the  assig- 
nees ;  for  it  was  said,  why  should  the  Lord  Chancellor 
direct  the  assignees  to  .convey,  if  nothing  vested  in 
them,  and  that  was  the  reason  why  the  petition  in 
Gennys  Trust  (a),  which  has  been  referred  to,  was 
presented ;  and  in  that  case  an  order  was  asked,  not  to 
convey  the  estate  to  the  new  trustee,  but  to  convey  it  to 
a  purchaser;  but  the  Vice-Chancellor  said,  it  was  well 
settled  that  trust  property  did  not  pass  to  assignees  in 
bankruptcy,  and  on  that  ground  refused  the  appli- 
cation. 


Another  doubt  was  suggested,  whether  the  juris* 
diction  under  this  section  'could  be  exercised  by  the 
Court  of  Chancery  or  by  the  Lord  Chancellor,  as  having 


Lord  Cliancellor,  on  the  pe- 
tition of  the  person  or  per- 
sons entitled  in  possession  to 
the  receipt  of  tlie  rents,  issues 
and  profits,  dividends,  inter- 
est or  produce  thereof,  on 
due  notice  given  to  all  other 
persons  (if  any)  interested 
therein,  to  order  the  assignees 
and  all  persons  whose  act  or 
consent  thereto  is  necessary, 
to  convey,  assign  or  transfer 
the  said  estate,  interest,  stock, 
funds  or  annuities  to  such 
person  or  persons  as  the  Lord 


Chancellor  shall  think  fit, 
upon  the  same  trusts  as  the 
said  estate,  interest,  stock, 
funds  or  annuities  were  sub- 
ject to  he  fore  the  bankruptcy, 
or  such  of  them  as  shall  be 
then  subsisting  and  capable 
of  taking  effect ;  and  also  to 
receive  and  pay  over  the 
rents,  issues  and  profits,  divi- 
dends, interest  or  produce 
thereof,  as  the  Lord  Chan- 
cellor shall  direct." 

(a)  1  Mont.  &  Mac.  258. 
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jurisdiction  in  bankruptcy;  and  it  was  decided  that  the  I860. 

yice-Chancellor  could  exercise  that  jurisdiction.  ^   J^^ 

*'  Re  Jdridoman. 

The  question  is,  whether  it  is  the  law  that  if  a  trustee 
has  become  bankrupt  (no  matter  what  the  circumstances 
or  the  grounds  on  which  he  has  been  made  a  bankrupt) 
upon  an  application  like  the  present,  it  is  sufficient  to 
show  merely  that  the  trustee  has  been  a  bankrupt.  I 
am  of  opinion  that  that  is  not  the  law,  and  that  the 
section  in  question  gives  the  Court  a  discretionary 
power,  and  does  not  impose  it  as  a  duty  on  the  Court 
to  make  the  order  upon  the  mere  fact  of  bankruptcy 
being  proved.  There  being  nothing  in  the  act  showing 
that  the  words  have  a  different  meaning,  the.  words  **U 
shall  be  lawfuV  must  be  held  to  confer  a  power  and 
jurisdiction  on  the  Court;  and  that  power  is  a  dis- 
cretionary power,  that  is,  the  Court  has  to  exercise  its 
judgment,  whether  upon  the  circumstances  of  the  par- 
ticular case  it  would  be  just  and  right  to  make  the 
order ;  and  I  am  of  opinion  that  it  is  not  the  law,  that 
the  Court  has  no  discretion,  but  is  bound  upon  the 
mere  fact  of  bankruptcy  being  shown  to  remove  the 
trustee.  If  it  were  otherwise,  great  inconveniences 
might  arise.  Suppose  a  trustee  having  become  bank- 
rupt ten  years  previously,  and  having  acted  in  the  trust 
ever  since  with  perfect  propriety ;  it  would  be  very  un- 
fortunate, if  upon  the  application  to  remove  him,  the 
Court  was  obliged  to  make  such  an  order. 

In  all  cases  where  the  words  ''  it  shall  be  lawfuP*  are 
used  in  an  Act  of  Parliament  with  reference  to  a  Court 
of  Justice,  and  are  not  otherwise  controled,  they  give 
the  Court  a  jurisdiction,  leaving  it  to  the  Court  to  exer- 
cise its  discretion  according  to  the  requirements  of 
justice  in  each  particular  case. 
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Re  Bridgmav. 


1860.  In  the  present  case  Mr.  Bridgman  became  bankrupt 

in  1855,  and  in  November,  1856,  obtained  a  fir8t-cla9S 
certificate ;  and  it  is  clear  from  the  evidence  that  part 
of  Mr.  BridgmafCs  assets  administered  under  the  bank- 
ruptcy consisted  of  a  sum  of  12,000/.  which  be  had 
advanced  to  the  family  of  which  the  Petitioner  is  one. 
And  it  appears  that  had  it  not  been  for  the  expense  of 
realising  his  estate,  he  would  have  paid  20|.  in  the 
pound.  This  gentleman  was  properly  considered  by 
the  cestuis  que  trust  not  to  have  been  ren<jLered  ao  unfit 
person  to  be  a  trustee  by  reason  of  his  bankruptcy,  and 
since  that  time  he  has  been  appointed  to  a  position  of 
trust ;  and  it  appears  that  there  is  no  reason  for  sug- 
gesting, and  it  is  not  suggested,  that  his  cootinuiug  to 
be  a  trustee  will  endanger  the  property. 

A  great  deal  of  evidence  and  correspondence  bas  been 
gone  into  to  show  vexatious  conduct  on  the  part  of 
Mr.  Bridgman,  but  it  is  not  necessary  for  me  to  go  into 
that  question.  If  it  had  been  necessary  for  me  to  con- 
sider it,  I  do  not  think  that  the  case  against  him  bas 
been  made  out.  But  that  question  is  entirely  irrelevant 
to  this  petition,  which  is  presented  under  the  130th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act  It  might 
be  relevant  to  the  petition  to  show  that  by  reason  of  his 
bankruptcy  the  trustee  is  not  a  fit  person  to  continue  in 
the  trust ;  but  it  certainly  is  not  relevant  to  the  petition 
to  show  that  he  has  since  the  bankruptcy  been  guilty  of 
vexatious  conduct. 

Bankruptcy  is  a  ground  for  the  removal  of  a  trustee 
where  it  endangers  in  the  smallest  degree  the  tru^t  pro- 
perty, but  the  intention  of  the  legislature  was,  that  when 
a  trustee  had  become  bankrupt  the cas^tii  que  trust  should 
apply  at  once  to  the  Court  for  the  removal  q(  tbe  trustiae, 
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Re  Briboman. 


and  Id  most  of  the  cases  the  application  has  been  made  1860. 

very  soon  after  the  bankruptcy  occurred.  But^  in  the 
present  case,  though  the  bankruptcy  occurred  in  1866 
and  the  bankrupt  obtained  his  certificate  in  November, 
1866,  all  parties  have  since  dealt  with  Mr.  Bridgman 
on  the  footing  of  his  being  a  proper  person  to  be  a 
tmstee,  and  it  is  only  when  a  dispute  has  arisen  and  the 
parties  think  that  the  trustee  is  acting  vexatious! y  that 
they  come  forward  and,  without  suggesting  that  the 
bankruptcy  has  made  him  a  less  proper  person  to  be  a 
trustee,  they  seek  to  remove  him  by  petition  under  the 
Bankruptcy  Act  on  the  ground  of  vexatious  conduct. 
If  any  charge  of  vexatious  conduct  is  made  against  a 
trustee  it  must  be  by  bill,  and  not  by  petition  under  the 
Bankruptcy  Act.  J  must  therefore  dismiss  the  petition 
with  costs. 
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18C0. 
June  S9th. 

Disclaiming 
Trustee. 

Disclaimer  at 
the  Bar. 


Upon  a  petition 
for  the  appoint- 
ment of  new 
trustees  by  the 
Court,  it  is  not 
necessary  that 
a  disclaiming 
trustee,  who 
has  never 
acted,  should 
disclaim  by 
deed,  but  a 
disclaimer  by 
his  counsel  at 
the  bar  is  suf- 
ficient. 


FOSTER  t;.  DAWBER. 

Joseph  CLARK  by  his  win,  dated  the  8th  day 
of  December f  1848,  gave  two  sums  of  700/.  and  300/., 
secured  by  mortgage,  and  the  mortgage  securities,  to 
James  Popple  and  John  Clark  Foster^  upon  certain 
trusts,  amongst  others  to  pay  the  interest  to  Eleanor^  the 
wife  of  Robert  Dawber,  for  her  life,  for  her  separate 
use,  with  certain  trusts  after  her  death.  James  Popple 
declined  to  accept  and  never  acted  in  the  trust  under 
the  will,  but  he  executed  no  deed  of  disclaimer.  John 
Clark  Foster  alone  took  upon  himself  the  trust  and  he 
instituted  the  above  suit  to  which  James  Popple  was  no 
party. 


John  Clark  Foster,  desiring  to  retire  from  the  trust, 
presented  a  petition  entitled  iu  the  suit  and  also  in  the 
Trustee  Act  of  1850,  stating  his  desire  to  retire  from  the 
trust,  and  asking  the  appointment  of  two  new  trustees 
in  the  place  of  himself  and  of  James  Popple. 

Mr.  Nalder  appeared  in  support  of  the  petition. 

Counsel  for  James  Popple,  who  bad  not  been  served 
with  the  petition,  disclaimed  at  the  bar. 


Mr.  Charles  Wood  for  the  cestui  que  trust. 

The  only  question  was  whether  the  disclaimer  on 
behalf  of  Mr.  Popple  at  the  bar  was  sufficient,  or 
whether  it  was  necessary  that  he  should  execute  a  deed 
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of  disclaimer.  In  Ite  Ellison's  TVust  (a),  the  Vice- 
Chancellor  Wood  thought  it  doubtful  whether  the 
disclaimer  by  counsel  at  the  bar  was  sufficient,  and 
directed  a  retiring  trustee  to  execute  a  deed  of  dis- 
claimer. 


1860. 


Foster 
Dawber. 


The  Vicb-Chakcbllor  said  he  was  of  opinion  that  it 
was  sufficient  that  a  renouncing;  trustee  should  disclaim 
by  counsel  at  the  bar^  and,  upon  such  disclaimer^  he 
made  the  order  for  the  appointment  of  two  new  trustees 
according  to  the  prayer  of  the  petition. 

(a)  2  Jur.  N.  S.  62. 


BAXTER  V.  WEST. 

1  HIS    was  a   bill    for   a  dissolution   of  partnership 
between  the  Plaintiff  and  Defendant. 

The  partnership  had  been  carried  on  for  some  time. 
It  was  contended  for  the  Plaintiff,  firstly,  that  there 
were  no  written  terms,  and  that  it  was  a  partnership  at 
will.  The  Defendant  referred  to  a  memorandum  in 
writing  prepared  by  the  Plaintiff  and  sent  to  the 
Defendant  for  approval,  but  never  signed ;  and  upon 
the  terms  therein  expressed  the  partners  had  acted. 
One  of  the  terms  was  that  the  partnership  was  to  be 
for  seven  years.  The  Court  held  that  the  partners 
had  treated  the  memorandum  as  the  basis  of  their  part- 
nership and  were  bound  by  it.  The  Plaintiff  also  con- 
tended that  he  had  power  to  give,  under  the  memo- 
randum, and  had  given,  a  valid  notice  of  dissolution^ 
but  the  Court  was  of  opinion  he  had  not. 


July  2. 

Partnership, 
Dissolution. 


Where  part- 
ners, who  are 
so  under  con- 
tract for  a 
fixed  period, 
there  being  no 
specific  power 
by  the  contract 
to  dissolve,  so 
conduct  them- 
selves that  mu- 
tual confidence 
is  impossible, 
the  Court  will, 
of  its  own  au- 
thority, dis- 
solve the  part- 
nership, against 
the  will  of  one 
of  the  partners. 
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1860.  The   only  remaining  and,   in   fact^  only  important 

question  was^  whether  the  Court  could  decree  a  disso- 
lution  before  the  expiration  of  the  term,  and  in  the 

^BST.  absence  of  power  in  either  party  to  dissolve  by  the  terms 
of  their  agreement ;  on  the  footing  of  the  conduct  of  one 
or  of  both  parties.  The  Defendant  resisted  the  disso- 
lution. 

It  was  shown  in  the  evidence,  that  for  a  long  time 
both  parties  had  been  in  a  state  of  quarrel ;  that  one 
of  the  parties  had  on  many  occasions  gone  to  the 
counting-house  early,  and  before  the  regular  business 
hours,  and  received  and  opened  letters,  and  not  com- 
municated with  his  partner  thereon  ;  on  the  other  side, 
acts  of  unwarrantable  dictation  were  proved;  and,  on 
the  part  of  the  Defendant,  certain  acts  were  proved 
calculated  to  destroy  confidence  in  him  as  partner.  The 
result  of  the  whole  evidence  was,  that  whatever  one 
partner  desired  the  other  objected  to;  and  that  tbey 
differed  on  the  construction  of  their  articleS|  and  on 
almost  every  point  in  the  conduct  of  business,  and  were 
in  fact  in  a  state  of  total,  violent  and  continual  animosity 
and  opposition  to  each  other.  The  only  question  was, 
whether  the  Court  has  jurisdiction,  under  such  circum- 
stances, to  decree  a  dissolution,  one  party  desiring  to 
continue  the  partnership. 

Mr.  Glasse  and  Mr.  H.  Clarke  for  the  Plaintiff. 

Mr.  Baify  and  Mr.  JEllis  for  the  Defendant. 

Goodman  v.  Whitcomb  (a),  and  De  Berenger  v. 
Hammel,  referred  to  in  JarmarCs  Bythewood^b)^  were 
cited. 

(a)  1  Jac.  &  W.  592.      (6)  Vol.  7,  p.  83,  art. "  Partnership.* 
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The  VlCfi^CR  ANCELLOB  :  1  ^60. 

It  IS  quite  clear  that  this  partnership  cannot  go  on 
satisfactorily.  Of  course  I  can  only  decide  on  the  facts 
in  evidence.  The  Plaintiff  insists,  first,  that  there  was 
dissolution  by  notice ;  that  point  I  have  already  decided. 
Next,  he  says  the  Court  ought  now,  on  account  of  the 
conduct  of  the  Defendant,  to  decree  a  dissolution.  The 
grounds  on  which  he  so  contends  are,  firstly,  that  there 
is  a  clause  in  the  agreement  under  which  he  is  entitled 
to  dissolve.  The  articles  consist  of  a  memorandum  not 
signed,  but  prepared  by  the  Plaintiff  and  handed  to  the 
Defendant,  and  both  parties  agree  that  that  instrument 
describes  the  terms  of  the  partnership,  so  that  I  must 
consider  this  instrument  as  partnership  articles  binding 
on  both  parties.  [His  Honor  then  observed  upon  the 
terms  of  the  articles,  and  stating  that  this  point  was  not 
of  much  materiality,  held  that  on  their  construction  the 
Plaintiff  was  not  entitled  to  a  dissolution.  He  dealt  in 
like  manner  with  another  point,  and  then  proceeded  :] — 

The  third  and  fourth  grounds  are  these :  first,  it  is 
said  that  the  misconduct  of  the  Defendant  has  been 
such,  and  that  he  has  so  acted  in  breach  of  the  terms 
of  the  agreement,  that  the  Plaintiff  has  a  right  to  a  dis- 
solution. Secondly,  it  is  said  that  by  the  conduct  of 
both  parties,  assuming  faults  on  both  sides,  all  mutual 
confidence  is  destroyed,  and  that  it  is  to  the  detriment 
of  both  that  they  should  continue  linked  together. 
Now,  with  regard  to  the  charge  of  misconduct  of  the 
Defendant,  I  think  that  neither  party  has  behaved  as 
be  ought  to  have  behaved.  The  Plaintiff  seems  to 
have  looked  upon  himself  as  dominus,  and  to  have 
acted  in  a  manner  in  which  he  ought  not  to  have  acted  ; 
to  have  attempted  a  right  of  dictation  to  which  he  was 
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I860.  not  entitled.     The  Defendant  has  also  done  many  acts 

which  he  ought  not  to  have  done. 

[His  Honor  then  went  into  an  examination  of  the 
acts  of  the  parties^  and  concluded  by  saying  that  the 
conduct  of  both  had  been  bad,  but  that  of  the  Defendant 
the  worse  of  the  two.     He  then  continued :] — 

Now  in  this  state  of  things,  a  state  brought  on  by 
improper  conduct  on  both  sides,  it  is  clear  that  the 
continuation  of  the  partnership,  must  be  pernicious  to 
both  parties.  It  appears  to  me  that  if  they  continue 
partners,  the  longer  they  so  continue,  the  worse  matters 
will  become.  Each  is  charging  the  other  with  breaches 
of  duty ;  and  the  acts  of  the  Defendant  have  been 
sufficient  to  destroy  the  confidence  of  the  Plaintiflf.  It 
is  for  the  benefit  of  both  parties  that  a  dissolution 
should  take  place. — [His  Honor  then  referred  to  J)t 
Berenger  v.  Hammel,  and  Goodman  v.  Whilcomb,  and 
said  he  thought  that  upon  those  cases,  he  was  authorized 
in  exercising  the  jurisdiction,  and  he  accordingly  decreed 
a  dissolution. 
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I860. 

June  38th  and 

30th. 

tVill 

SEYMOUR  V.  LUCAS.  Construction. 

rp  ,  ,  Judgment. 

1  HIS  was  a  suit  for  the  administration  of  the  estate  of    Statutes  1  <^  ft 

James  William  Chadtcick,  the  testator  in  the  cause,  and      ^'^^'  c.  1 10, 

J.  13, 
the  only  question  of  importance  argued  turned  on  the         — ! 1 

effect  of  a  clause  in  the  testator's  will,  and  the  appli-  T^^^^V^** 
cation  thereto  of  the  1  &  2  Vict.  c.   110.     Mr.  C/tad-  and  personal 
toick  gave  certain  real  and  leasehold  estates  to  trustees,  estate  to  trus- 
upon  trust  for  his  son  Frederick  Richard  Chadwick  ^\c^.  ^,\u 
for  life,  subject  to  the  following  proviso : — "  Provided  a  limitation 
always,  and   he  directed    that  in   case   his   said    son  ^Z^'^.j"  ^^*®  ^® 
Frederick  Richard  Chadwick  should  at  any  time   or  ^^  become 
times  thereafter  become  bankrupt,  or  take  the  benefit  bankrupt  or 
of  any  Act  or  Acts  of  Parliament  for  the  benefit  of  or  if  bv  his  act 
insolvent  debtors,  or  should  make  any  assignment  for  or  default  the 
the  benefit  of  his  creditors,  or  should  convey,  assign,  ^V^^^{[^^ 
charge  or  incumber  or  otherwise  part  with  his  interest  vested  in  or 
of  and  in  the  said  rents,  issues  and  profits,  or  any  part  p^yoble  to  any 
thereof,  or  if  the  said  rents,  issues  and  profits,  or  any  j^^  tenant  for 
part  thereof,  should  by  the  act  or  default  of  the  said  life  was  in- 
Frederick  Richard  Chadwick,  or  by  operation  of  law  thl'^dat^^ofX 
or  otherwise  howsoever,  become  vested  in  or  payable  to  will ;  there  was 
any  person  or  persons  whomsoever  other  than  the  said  ^^^  usual 
Frederick  Richard  Chadwick,  then  and  in  any  or  either  {orney,  and 
of  such  cases  the  trusts  thereinbefore  contained  for  the  judgment  was 
benefit  of  the  said  Frederick  Richard  Chadwick  should  but^noth^ni 

cease  and  determine  and  become  absolutely  void  to  all  further  done, 

and  the  tenant 
for  life  did  not  in  any  manner  alienate  after  the  date  of  the  will. 
Held,  I.  That  judgment,  without  more,  only  operated  as  an  equitable  charge, 
and  did  not  vest  the  rents  in  or  make  them  payable  to  the  assignees. 

II.  That  upon  the  authorities,  and  in  particular  Manning  v.  Chambers^  the 
insolvency  before  the  date  of  the  will  was  within  the  woras  **  shall  thereafter 
become  bankrupt,"  &c. 

Vol.  I~2.  N 
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1860.  intents  and  purposes  whatsoever,  as  if  the  said  Frederick 

Ricliard  Chadwick  were  dead,  and  thenceforth  during 
the  remainder  of  the  life  of  the  said  Frederick  Richard 
Chadwick  the  said  rents,  issues  and  profits  should  be 
held  in  trust  for  the  person  or  persons  to  whom  the 
said  rents,  issues  and  profits  would  be  payable  under 
the  trusts  or  provisions  thereinafter  contained  in  case 
the  said  Frederick  Richard  Chadwick  were  actually 
dead."  The  gift  over  was  for  life  to  Mrs.  Chadwick^ 
and  after  the  death  of  the  survivor  to  their  children. 

The  testator  died  in  1854.  The  usual  decree  for 
accounts  was  made  on  the  20th  March,  1858.  On 
further  consideration,  which  now  came  on,  it  appeared 
that  Frederick  Richard  Chadwick  had  not  since  the 
date  of  the  will  become  bankrupt  or  insolvent,  or  taken 
the  benefit  of  any  act  for  the  benefit  of  insolvent 
debtors,  nor  had  otherwise  alienated  his  life  interest. 
But  in  June,  1844,  before  the  date  of  the  will,  he  bad 
filed  a  petition  in  the  Insolvent  Debtors  Court  under 
the  1  &  2  Vict.  c.  110,  and  a  vesting  order  was  made  in 
the  same  month.  He  was  discharged  in  July,  1844, 
on  executing  the  usual  warrant  of  attorney  for  800/. 
to  the  assignee  in  insolvency.  Judgment  was  not 
entered  up  till  June,  1859,  since  which  nothing  bad 
been  done ;  and  the  question  submitted  by  the  Chief 
Clerk  was,  whether  bv  virtue  of  the  order  and  warrant 
of  attorney  and  judgment,  the  rents  and  profits  became 
vested  and  payable  to  any  other  person  than  Frederick 
Richard  Chadwick, 

Mr.  Speed  opened  the  points  for  the  Plaintiff,  the 
executor,  requiring  the  judgment  of  the  Court 

Mr.  F.  C.  J.  Millar  for  Frederick  Richard  Chad- 
wick, 

m 

Nothing  has  been  done  to  aflect  the  life  interest  of 


V. 
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Frederick  Richard  Chadwick.  The  question  is  one  of 
intention  ;  the  testator  expressly  points  at  a  subsequent 
insolvency ;  an  insolvency  to  take  place  thereafter.  It 
would  be  impossible  to  suppose  he  was  ignorant  of  the  Lucas. 

•  fact  of  his  son's  insolvency,  and  if  he  knew  it,  it  would 
be  absurd  to  impute  to  him  an  intention  to  give  an 
estate,  void  in  its  very  inception.  He  must  have  con- 
templated a  future  insolvency,  and  there  has  been  none. 
The  word  become  indicates  a  beginning  of  the  state  of 
insolvency ;  a  man  who  is  insolvent  is  not  continually 
thereafter  becoming  insolvent. 

Then  as  to  the  latter  part  of  the  clause,  no  acts  done 
since  the  will,  vest  the  rents  in  the  assignee  or  make 
them  payable  to  him.  The  judgment  gives  him  a 
charge  which  he  may  enforce,  that  is  all ;  but  it  does  not 
give  him  a  right  to  receive  the  rents,  or  vest  them  in 
him.  The  life  estate  of  Frederick  Richard  Chadwick 
remains  therefore  untouched.  Whether  any  future  step 
of  the  assignee  may  vest  the  rents  in  the  assignee,  it  is 
not  material  to  argue ;  it  is  sufficient  that  no  such  step 
has  been  taken,  and  non  constat  that  it  ever  will  be 
taken,  or  that  any  step  the  assignee  may  take  would 
be  allowed  by  the  Insolvent  Debtors  Court  to  have  that 
effect. 

Mr.  Anderson  and  Mr.  Osborne,  for  the  assignee, 
adopted  the  same  line  of  argument,  as  to  the  events  not 
having  happened,  that  would  accelerate  the  limitation 
over ;  and  in  answer  to  the  observation,  that  if  the  life  es- 
tate remained  in  F.  R.  Chadwick,  they  had  no  locus  standi, 
they  insisted  on  their  judgment,  as  giving  them  a  right 
to  apply  for  leave  to  issue  execution  if  they  thought  fit 

Mr.  Karslake  for  the  children,  the  remaindermen. 

The   words   used  in    the   will,  though   in  ordinary 
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S^TMOUR 
V. 

Lucas. 


lan^age  they  contemplate  future  acts,  include  accord- 
ing to  the  authorities,  an  existing  insolvency.  In  truth 
"  thereafter  become"  is  construed  "thereafter  be."  At 
any  rate  the  judgment  was  an  act  subsequent,  which 
giving  a  charge  upon  the  whole  estate  vested  the 
rents  in  the  assignee,  if  it  did  not  make  them  imme- 
diately payable  to  him.  He  cited  Manning  v.  Cham-- 
bersia);  Yarnold  v.  Moorhouse  (Jb)  ]  Thornher  v.  TFi7- 
son  (c) ;  Wynne  v.  Wynne  (d) ;  James  v.  Durant  (e). 


The  Vice-Chancellor  (after  stating  the  terms  of  the 
will  proceeded) : — The  question  is,  whether  any  one  of 
the  several  events  pointed  out  has  happened,  because  it 
may  be  that  some  one  of  them  has  happened,  though  the 
others  have  not.  Now  I  will  not  consider  them  in  their 
order,  but  take  the  last  first,  "  if  the  said  rents,  issues,** 
kC'if)*  Upon  that  the  question  is,  whether  by  any  means 
the  rents  have  become  vested  in  or  payable  to  any  other 
person  than  Frederick  Richard  Chadwick,  and  I  am  of 
opinion  that  they  have  not.  There  was  an  insolvency ; 
but  it  does  not  signify  on  this  part  of  the  case,  whether 
it  was  prior  or  subsequent  to  the  death  of  the  testator. 
The  question  is  only,  have  the  rents  become  payable  to 
or  vested  in  the  assignee.  Now  there  was  the  usual 
warrant  of  attorney  executed,  and  judgment  has  been 
since  entered  up,  and  that  is  all,  nothing  further  has 
been  done.  What  then  is  the  effect  of  the  judgment 
entered  up?  It  is  that  under  the  13th  section  of  the 
1  &  2  Vict.  c.  1 10,  judgment  shall  operate  as  a  charge ;  it 
will  operate  precisely  in  the  same  way  and  to  the  same 
extent  as  if  there  had  been  an  agreement  by  F.  H, 
Chadwick  with  the  assignee,  to  give  him  a  charge;  it  has 


(a)  I  De  Gex  &  Sm.  285. 
(6)  1  Russ.  &  My.  364. 
(c)  4  Drew.  350. 


(d)  %  Keen,  778. 

(e)  2  Beav.  177. 
(/)  Page  177. 
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no  greater  effect.  Now  if  there  bad  been  such  a  con* 
tract,  would  that  make  the  rents  vested  in  or  payable  to 
the  assignees?  I  think  not.  The  party  having  the 
charge  might  institute  a  suit  to  obtain  the  benefit  of  his 
charge,  but  he  would  have  no  immediate  right  to  receive' 
the  rents,  nor  would  they  be  vested  in  him.  I  think 
therefore  that  the  event  last  referred  to  has  not  hap- 
pened. 


1S60. 


Seymour 

V. 

Lucas. 


Then,  on  the  first  part  of  the  proviso,  the  question  is, 
whether  the  insolvency  happening  before  the  testator's 
death  is  within  the  words  "  shall  at  any  time  or  times 
thereafter  become,"  Sec.  Now  several  cases  have  been 
cited,  and  in  particular  Manning  v.  Chambers  has  been 
relied  on.  *-  [His  Honor  referred  to  the  particular 
language  of  the  clause  in  that  case,  and  observed  that 
the  words  certainly  indicated  future  events,  and  not  any- 
thing already  done.  He  referred  to  Wynne  v.  Wynne 
and  James  v.  Durante  with  a  similar  observation  on  the 
future  character  of  the  language  used,  and  proceeded :] 
— Now  these  authorities  appear  to  me  so  strong, — the 
language  used  in  the  clauses  there,  held  to  include 
past  nets,  are  in  themselves  so  strongly  words  of  future 
import  in  their  ordinary  sense, — that  I  do  not  see  how 
I  could  hold  the  language  of  the  proviso  in  this  case, 
**  shall  at  any  time  or  times  hereafter,"  not  to  include  the 
existing  insolvency,  without  overruling  those  authorities, 
though  if  those  authorities  did  not  exist  I  think  I  should 
have  done  so.  It  appears  to  me,  tlierefore,  that  I  am 
bound  to  decide  that  the  event  contemplated  has  hap- 
pened, and  that  the  limKation  over  takes  effect. 


The  declaration  was  in  the  terms  of  the  will,  and  the 
assignee  was  allowed  bis  costs  on  the  authority  of 
Manning  t.  Chambere. 
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18G0. 
26th  June. 

Executors, 
Undisposed  of 

Personalty.    '  DACRE  v.  PATRICKSON. 

Crown, 


Where  per-        ThIS  was  a  bill  for  the  execution  of  the  trusts  of  the 

Bonaltv  was  be-      ...      ^     ^r     i      t^  .  •  i  j 

queathed  to         ^"^   °*    Hugh    Patnckson ;    and    one    question    was, 

persons  upon      whether,  where  there  was  a  gift  to  executors  of  money 

trust  tor  a  ^^  j^^  j^^j^  ^^^  j^^  mortmain,  and  no  next  of  kin,  the 

charity,  which  ^  '  ' 

failed  under        executors  take  beneficially  or  as  trustees  for  the  crown. 

the  Mortmain 

were  no  next  Hugh  Puirickson  duly  made  and  signed  his  will  and 

of  kin: — Held^   testament  in  writing  dated  the  23rd  day  of  September, 

that  theexecu-    jg^g  ^j^j^,^   ^^  f^^  ^^  j^  material,  was  as  follows:— 
tor  was  trustee  '  '  ' 

for  the  crown. 

I  give  and  bequeath  all  my  farming  stock,  crops  and 
husbandry  utensils,  horses,  cattle,  carts  and  carriages, 
and  also  all  my  ready  money,  bills,  notes  and  securities 
for  money,  and  all  other  my  personal  estate  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever 
(except  my  household  furniture,  plate,  linen,  china, 
wines,  liquors  and  household  stores,  which  I  give  and 
bequeath  to  Margaret  my  wife),  unto  John  George 
Waugh,  of  Midge  Housp,  in  the  said  county,  esquire, 
the  Reverend  William  Dacre,  of  Irthington^  in  the  said 
county,  clerk,  and  John  Robinson,  of  Brampton j  in  the 
said  county,  gentleman,  their  executors  and  adminis- 
trators, upon  trust,  as  soon  as  conveniently  may  be 
after  my  decease,  by  public  sale  or  private  contract,  to 
convert  into  money  all  my  said  farming  stock  and  crops, 
and  all  other  my  said  personal  estate  (except  as  afore- 
said) which  does  not  consist  of  ready  money,  and  then 
upon  trust  to  stand  possessed  of  the  money  to  arise 
from  such  sale  or  conversion  of  my  said  personal  estate^ 
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and  also  of  all  my  ready  money,  upon  trust,  in  the  first  1860. 

place,  to  lay  out  and  expend  the  sum  of  1,000Z.  in  the         rP^^^ 

buiidmg,  erectmg  and  completing  a  church  in  connection  t. 

with  the  Established  Church  of  England  (to  be  called     Patrickson. 

the  Church  of  St.  Margaret),  and  a  parsonage  house 

near  thereto,  2X  Hethersgilly  in  the  parish  o^  Kirklinton, 

in  the  said  county,  and  then  upon  trust  to  invest  the 

whole  of  the  balance  of  the  said  trust  funds  so  to  arise 

as  hereinbefore  mentioned  upon  real  and  government 

security,  for  the  purpose  of  forming  and  raising  a  per* 

petual  endowment  fund  for  the  maintenance  and  support 

of  the  minister  who  may  for  the  time  being  be  the  in* 

cumbent  of  the  said  church. 

Then  follow  directions  for  the  patronage  of  the 
church. 

The  testator  appointed  the  said  John  George  Waugh, 
John  Robinson  and  William  Dacre  (who  is  the  Plaintiff 
in  the  suit)  joint  trustees  and  executors  of  his  said  will. 

The  testator  died  on  the  14th  of  November,  1858, 
without  having  revoked  or  altered  his  said  will,  leaving 
Margaret  Patricltson,  a  Defendant,  bis  widow,  him 
surviving.  John  George  Waugh  and  John  Robinson 
both  renounced  probate  of  the  will,  which  was,  on  the 
21st  day  of  January,  1869,  duly  proved  by  the  Plain- 
tiff alone  in  Her  Majesty's  District  Court  of  Probate  at 
Carlisle. 

The  Plaintiff  claimed  to  be  entitled  to  a  moiety  of  the 
money  bequeathed  in  mortmain. 

Mr.  Baily  and  Mr.  W.  P.  Murray,  for  the  Plaintiff. 
The  whole  of  the  real  and  personal  estate  is  devised 
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I860.  and  bequeathed  to  the  PlaintifT.     There  can  be  do  doubt 


Dacre 


about  the  failure  of  the  charitable  gift;  there  are  no 
(,.  next  of  kin  ;  the  Plaintiff  is  therefore,  aa  legal  donee 

Patbickson.    named,  entitled  to  a  moiety.    The  1 1  Geo.  4  &  1  Will.  4, 

c,  40,  do  not  apply  as  between  the  Plaintiff  and  the 
crown,  in  whom  there  is  no  equity  whatever.  They 
only  apply  for  the  benefit  of  next  of  kin.  They  cited 
Ellcock  V.  Mapp  (a) ;  Russell  v.  Clowes  (4) ;  Cradock  v. 
Owen  (c) ;  Collis  ▼.  Robins  {d), 

Mr.  Shapter  and  Mr.  Brodrick  for  the  widow. 

Mr.  Wickens,  for  the  crown,  contended  that  the  crown 
was  entitled,  on  the  authority  of  Dawson  v.  Clark  (e) ; 
Ready.  Stedmanif);  Southousev.  Bate{g)\  Bennet  v. 
Batchelor  (A).  The  acts  cited  did  not  confine  the  case 
to  next  of  kin ;  what  they  intended  was,  that  the  ex« 
ecutors,  if  the  will  does  not  shew  them  to  be  intended 
to  take  beneficially,  shall  take  as  trustees  for  the  next 
of  kin,  or  whoever  stands  in  the  place  of  the  next  of 
kin,  that  is,  the  crown,  where  there  are  none. 

Mr.  Baily  in  reply. 

The  Vice-Chancellob. 

The  question  here  is,  whether  the  executors  are  en- 
titled to  any  beneficial  interest  in  the  personal  estate 
bequeathed  on  a  trust  which  fails.  The  rule,  irrespec* 
tively  of  the  statute,  is  clear  The  appointment  of  exe- 
cutors is  a  gift  to  them  of  the  personal  estate ;  and  a 
Court  of  Equity  will  not  deprive  them  of  the  beneficial 

(a)  2  Phill.  793;  3  H.  of  (e)  15  Ves.  409. 

L.  Cas.  492.  (/)  26  Beav.  495. 

(6)  2  Col.  C,  C.  648.  {s)  2  Ves.  &  B.  396. 

(c)  2  Sra.  &  Giff.  241.  (A)  1  Ves.  jun.  63. 
{d)  1  DeGex&Sm.  131. 
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ioteresty  unless  it  sees  that  a  strong  and  violent  pre- 
sumption arises  rrom  the  will,  that  the  intention  of  the 
testator  was  that  the  executors  should  not  virtute  officii 
take  the  personalty;  and  if  there  is  that  violent  pre- 
sumption, then  a  Court  of  Equity  holds  the  executors 
trustees  for  the  next  of  kin. 


1860. 


Dacre 

17. 

Patrickson. 


There  have  been  a  considerable  number  of  cases  in 
which  the  question  has  been,  what  circumstances  afford  a 
violent  presumption.  Among  others  it  has  been  held, 
that  if  a  legacy  is  given  to  the  executor,  that  affords  the 
necessary  presumption.  So,  if  there  are  two  executors, 
and  there  are  equal  legacies  given  to  them ;  but  if  there 
are  two  executors,  and  unequal  legacies  are  given  to 
them,  that  does  not  raise  a  violent  presumption.  So 
again,  if  a  gift  is  made  to  an  executor  as  a  trustee  on  a 
specific  trust,  that  has  been  held  to  afford  a  violent  pre- 
sumption that  he  is  not  to  take  beneficially.  The  ques- 
tion therefore  is,  whether,  on  the  face  of  it,  this  will  shows 
a  strong  presumption  that  the  executor  shall  not  take 
the  moiety  of  the  legacy  that  fails  beneficially.  Now, 
strictly  speaking,  a  trustee  cannot  have  a  trust  imposed 
upon  him  virtute  officii  as  executor.  If  a  trust  is  im- 
posed upon  him,  it  is  in  another  character,  viz.,  that  of 
trustee,  whose  duty  it  is  to  carry  out  the  trust.  Qu& 
executor,  be  cannot  have  a  trust  imposed  upon  him  by 
tbe  wilL  The  only  trust  of  which  he  is  capable  as 
executor  is  the  trust  created  by  the  law  for  the  next  of 
kin.  Here  the  gift  of  the  personalty  is  expressly  to 
peraoBS  appointed  trustees  of  it.  The  testator  therefore 
clearly  iateoded  that  whoever  else  might,  the  executors 
should  not  as  such  take  the  beneficial  interest.  It  sig- 
nifies nothing  that  the  trusts  fail.  If  they  do  fail,  stilly 
it  is  dear,  the  testator  did  not  intend  the  executor  to 
take  the  beneficial  interest;  and  as  there  are  in  this 
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I860. 


Dacre 
Patrickson. 


case  no  next  of  kin  to  take,  I  roust  hold  that  the  ex- 
ecutor is  a  trustee  for  the  crown. 


Exoneration, 

A  charf^e  of 
debts,  &c.  on  a 
particular  real 
estate,  assum- 
ing it  to  exone- 
rate personal 
estate  in  favor 
of  a  particular 
legatee,  does 
not  exonerate 
the  person, 
who,  on  failure 
of  that  legacy 
by  means  of 
the  Mortmain 
Act,  takes  it. 
And  where 
there  was  also 
a  charge  of  a 
mortgage  debt 
on  the  par- 
ticular real 
estate  devised, 
it  was  held, 
that  under  the 
17  &  18  Vict, 
c.  113,  the  de- 
visee was  not 
entitled  to  have 
the  debt  paid 
out  of  the  per- 
sonal estate, 
which  passed, 
by  failure  of 
the  legacy,  to 
other  persons 
than  the 
legatee. 


The  second  point  arose  on  the  following  passage  in 
the  same  will : — 

I  give^  devise  and  bequeath  '^all  that  my  estate  called 
Thorney  Landsy  situate  in  the  parish  of  StapletoUf  in 
the  said  county,  unto  ray  wife  Margaret  Patrickson  to 
and  for  her  own  sole  and  absolute  use  and  benefit^  but 
subject  nevertheless  and  charged  with  the  payment  of 
the  sum  of  1,800/.  now  secured  thereon  by  way  of 
mortgage,  and  all  interest  due  thereon,  and  also  charged 
with  the  payment  of  all  my  just  debts,  funeral  and  tes- 
tamentary expenses,  and  the  expense  of  proving  this 
my  will." 

The  Vice-Chancellor  reserved  judgment  on  this 
point,  and  on  the  16th  of  July  delivered  the  following 
judgment. 

The  Vice-Chancellor. 

The  question  is  whether  the  testator  intended  to  ex- 
onerate his  personal  estate  from  the  payment  of  his  debts 
and  funeral  and  testamentary  expenses,  and  the  expense 
of  proving  his  will.  If,  on  the  true  construction  of  the 
will,  there  was  an  exoneration  (and  that  is  of  course  a 
question  of  intention  and  construction),  then  comes  the 
question,  whether,  inasmuch  as  the  bequest  of  the  per- 
sonal estate  fails,  the  exoneration  enures  for  the  benefit, 
not  only  of  the  legatee,  but  also  of  those  who  take  the 
personal  estate  on  failure  of  the  bequest ;  that  is,  in  the 
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present  case^  whether  the  exoneration  shall  enure  for  the  1860. 

benefit  of  the  widow  and  of  the  crown,  who.  take  that 
estate  in  equal  moieties.  As  I  am  of  opinion  on  the 
second  point  against  the  persons  taking  the  personal  Patkickson. 
estate,  it  is  not  necessary  for  me  to  determine  whether 
the  testator  intended  to  exonerate  the  personal  estate. 
For,  assuming  that  be  did  so  intend,  the  question  still 
remains  whether  that  intention  is  confined  to  an  intention 
for  the  benefit  of  the  charity,  for  whose  benefit  the  tes- 
tator gave  the  personalty,  or  whether  it  should  enure 
generally  for  the  benefit  of  the  person  taking  that  estate 
on  failure  of  the  bequest  of  the  personalty. 

It  is  a  general  rule  in  the  absence  of  any  expression 
of  intention  to  the  contrary,  that  if  a  testator  charges 
real  estate  with  payment  of  debts  in  exoneration  of  his 
personal  estate,  and  bequeaths  the  personal  estate  to 
particular  individuals,  he  is  held  to  have  intended  to 
exonerate  his  personal  estate  for  the  benefit  only  of 
those  legatees;  and,  therefore,  if  the  bequest  of  the 
personal  estate  fails,  whether  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testator,  or  by  reason  of 
the  Statute  of  Mortmain,  so  that  the  personal  estate 
goes  to  other  persons  than  those  intended  by  the  testator, 
those  persons  are  not  entitled  to  the  benefit  of  the 
exoneration  ;  and,  of  course,  if  it  goes  to  the  crown,  in 
the  absence  of  next  of  kin,  the  crown  is  not  entitled  to 
it.  That  principle  was  clearly  laid  down  by  Lord  Tliur- 
low  in  Hale  v.  Cox  (a),  and  by  Lord  AlvanUy  in 
Waring  v.  Ward{J>) ;  and  in  Noel  v.  Henley  (c),  in  which 
the  Lord  Chief  Baron  Richards  recognised  the  same 
principle.  It  is  true  that  in  the  last  case  there  was  no 
intention  to  exonerate,  but  the  Lord  Chief  Baron 
Richards  in  mentioning  that  circumstance  said,  that  if 


\ 


a)  S  Bro.  C.  C.  322.  (c)  7  Price,  24  L 

b)  5  Ves.  676. 
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there  were  such  an  intentioD  it  would  not  enure  for  the 
benefit  of  the  person  taking  the  personal  estate;  so 
that  the  case  clearly  recognizes  the  principle. 

But  one  case  of  Milnes  v.  Slater  (a)  seems  at  first 
sight  to  be  a  contrary  decision :  and  if  in  that  case 
there  had  been  a  bequest  of  the  general  personal  estate 
for  the  benefit  of  a  particular  person  or  object,  no  doubt 
it  would  have  been  very  difficult  to  reconcile  that  case 
with  the  others.  But  upon  a  close  examination  of  that 
case,  and  of.  the  judgment  in  it,  it  is  clear  that  there 
was  no  bequest  of  the  general  residuary  personal  estate. 
The  testator  had  bequeathed  his  real  and  personal  estate 
to  trustees,  but  in  proceeding  to  declare  the  trusts  he 
declared  trusts  applicable  only  to  the  real  estate,  leaving 
the  residuary  personal  estate  undisposed  of;  and  Lord 
JEldon  in  his  judgment  says,  in  page  305  of  the  report, 
**  The  question  then  is,  as  to  the  effect  of  that  as  to  the 
personal  estate,  in  a  case  in  which  that  part  of  the 
personal  estate  which  is  unapplied  to  the  debts  is  given 
to  no  one  by  the  will.  Suppose  he  had  no  other  pro- 
perty but  personal  estate  and  these  mortgaged  estates ; 
and  had  directed  merely,  that  the  personal  estate  should 
not  be  applied  to  the  mortgages;  and  had  given  the 
mortgaged  estates  to  different  persons,  they  paying  out 
of  them  the  mortgages.  It  would  be  very  difficult  in 
that  case  to  say,  the  next  of  kin  even  should  not  have 
the  benefit  of  it ;  for  though  the  personal  estate  must 
be  exempted  by  declaration  plain,  or  inference  as  plain, 
it  is  competent  to  a  testator  so  to  arrange  as  between 
the  next  of  kin  and  the  devisee." 


Mr.  Jarman  in  his  Treatise  on  Wills  (6),  in  com- 
menting on  the  cases,  by  an  oversight  extremely  rare 
with  him,  overlooks  the  fact  that  there  was,  upon  the 

(a)  8  Ves.  295.  (6)  Vol.  2,  p.  566,  find  edit. 
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true  construction  of  the  will,  no  gift  of  the  personal 
estate,  and  he  speaks  of  Milnes  v.  Slater  thus :  *'  on 
the  other  hand,  Lord  JEIldon,  in  Milnes  v.  Slater,  ex- 
pressed an  opinion  that  if  the  testator  having  bequeathed 
the  personal  estate  directed  that  it  should  not  be  applied 
in  payment  of  mortgages,  and  gave  the  mortgaged 
estates  to  diiTerent  persons,  they  paying  out  of  them  the 
mortgages^  the  devisees  would  take  cum  onere,  even  as 
against  the  next  of  kin.'* 


1860. 


Dacrb 

V, 

Patkickson. 


Mr.  Jarman  endeavours  to  reconcile  Milnes  v.  Slater 
with  the  other  cases  by  suggesting  this  distinction 
between  them,  which  is,  in  fact,  no  distinction  at  all. 
He  says :  ''  the  distinction^  it  is  conceived,  is,  that  if  the 
exemption  arise  from  the  terms  in  which  the  personal 
estate  is  bequeathed,  and  that  bequest  lapse,  the  exemp- 
tion foils  with  it,  as  part  of,  and  incidental  to,  such  be- 
quest ;  but  if  the  real  estate  be  given  in  such  a  manner 
as  to  indicate  that  the  devisee  is,  at  all  events,  to  be 
onerated  with  the  charge,  the  failure  of  the  bequest  of 
the  personalty  does  not  aflfect  the  situation  of  the  de- 
visee. This  removes  the  seeming  discrepancy  between 
the  two  dicta." 


Now,  as  I  have  said,  the  real  distinction  between 
Milnes  v.  Slater  and  the  other  cases  is  this,  that  in  the 
latter  there  was  an  absolute  bequest  of  the  personal 
estate,  while  in  Milnes  v.  Slater ^  there  was  none.  The 
principle  upon  which,  as  it  appears  to  me,  the  case 
of  Milnes  Y,  Slater  was  decided  is  this  :  there  being  no 
particular  bequest  of  the  personal  estate,  and  yet  the 
testator  intending  to  exonerate  the  personal  estate,  it 
was  ioipossible  to  say  that  he  intended  that  exoneration 
for  the  benefit  of  any  particular  person  or  object,  and  be 
mual  be  taken  to  have  intended  that  the  exoneration 
shouU  ennre  for  the  benefit  of  the  persons,  whoever 
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they  might  be,  upon  whom  the  personal  estate  might 
devolve. 

I  am  of  opinion  then,  assuming  for  the  purpose  of  this 
question  that  the  testator  did  intend  to  exonerate  bis 
personal  estate,  that  such  exoneration  must  be  taken  to 
have  been  intended  only  for  the  benefit  of  the  charity, 
in  order  that  the  charity  might  take  the  personalty 
without  liability;  and  that  it  does  not  prevail  (the 
particular  bequest  having  failed)  in  favor  of  the  widow 
and  the  crown. 


A  question  still  remains  with  regard'to  the  mortgage. 
The  testator  uses  precisely  the  same  language  with 
respect  to  this  as  he  does  when  speaking  of  bis  debts. 

If  the  statute  17  &  18  Vict.  c.  113,  had  never  passed, 
I  have  no  reason  to  doubt  but  that  the  same  principle 
would  have  applied  to  the  mortgage  as  to  the  other 
debts ;  but  that  statute  enacts,  that  **  when  any  per- 
son shall,  after  the  31st  day  of  December,  1864,  die 
seised  of  or  entitled  to  any  estate  or  interest  in  any 
land  or  other  hereditaments  which  shall  at  the  time 
of  his  death  be  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage,  and  such  person 
shall  not,  by  his  will  or  deed  or  other  document,  have 
signified  any  other  or  contrary  intention,  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  or  satisfied  out  of  the  per- 
sonal estate  or  any  other  real  estate  of  such  person." 

If  the  clause  had  stopped  there  no  question  could 
arise,  for  the  clause  is  general ;  and  neither  the  devisee 
nor  the  heir  would  be  entitled  to  have  the  mortgage  dis- 
charged out  of  the  personal  estate  upon  whomsoever  the 
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personal  estate  might  devolve.  But  the  statute  goes  on 
to  say  *'  but  the  land  or  hereditaments  so  charged  shall 
as  between  the  different  persons  claiming  through  or 
under  the  deceased  person  be  primarily  liable  to  the 
payment  of  all  mortgage  debts  with  which  the  same 
shall  be  charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage 
debts  charged  on  the  whole  thereof;"  and  it  is  contended, 
that  although  if  the  testator  had  left  next  of  kin,  inas- 
much as  they  and  the  widow  would  claim  through  or 
under  the  deceased  person,  the  statute  would  apply^  yet 
that  as  to  the  moiety  which  goes  to  the  crown,  as  the 
crown  does  not  tiaim  through  or  under  the  deceased 
person,  the  personal  estate  in  the  hands  of  the  crown  is 
still  liable  to  discharge  the  mortgage  debt  in  order  to 
exonerate  the  mortgaged  estate.  If  the  latter  part  of 
the  clause  had  stood  alone,  there  might  have  been  some 
difficulty  in  avoiding  that  conclusion ;  but  the  first  part 
of  the  clause,  which  is  general  in  its  terms,  is  in  truth  the 
substantial  part  of  the  enactment,  and  the  passage  which 
follows  is  inserted  for  the  purpose  of  showing  that  if  the 
mortgage  overrides  several  estates,  they  shall  bear  the 
mortgage  pro  rat&  according  to  the  respective  values  of 
the  estates;  and  I  think  that  I  cannot  upon  a  true  con- 
struction of  the  statute  hold  that  the  generality  of  the 
first  part  of  the  clause  is  contracted  by  that  which  fol- 
lows. I  am,  therefore,  of  opinion  that  not  only  as  against 
the  widow,  but  also  as  against  the  crown,  the  devisee  of 
the  real  estate  is  not  entitled  to  have  the  real  estate  dis- 
charged from  the  mortgage  by  the  personal  estate. 
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The  executor  must  pay  the  balance  in  his  hands  into 
Court.  The  costs  of  all  parties  must  be  paid  out  of  it, 
and  the  balance  paid,  half  to  the  widow  and  the  other 
half  to  the  crown. 
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19tb. 

Injunction. 
Payment  of 
Dividends, 


Where  a  bill 
was  6  led  by 
a  single  share- 
holder against 


FAWCETT  V.  LAURIE  and  Others. 
X  HIS  was  a  rootiou  for  an  injunction  to  restrain  the 


Defendants,  the  directors  of  the  Union  Sank  of  London, 
from  declaring  or  paying  any  dividend  to  the  share- 

the  directors  of  |^q)  j^rs  except  out  of  the  profite  or  surplus  fund  of  the 

a  banking  com-  ^  ^  ^,  ,    '^ 

pany  and  the      bank,  or  from  paying  a  dividend  which  had  previously 

been  declared  on  the  20th  of  June,  1860,  or  any  part 

thereof,  and  also  to  restrain  the  directors  from  debiting, 

charging  or  incumbering  the  capital  of  the  bank  with 

any  sum  of  money  whatever  further  or  otherwise  than 

the  same  was  liable  to  the  debts  and  engagements  of 

the  bank- 


banking  com- 
pany, for  an 
injunction  to 
restrain  the 
Directors  from 
paying  a  divi- 
dend already 
declared,  and 
from  declaring 
or  paying  any 
future  divi-  The  bill,  which  was  filed  on  the  14th  of  July,  1860, 

out  of  the  pro-    "^^  ^Edmund  Alderson  Fawcett,  who  jointly  with  Aun 

fits  of  the  bank:  Fawcett  (one  of  the  Defendants)  had,  as  executors  and 

but  the  other      trustees  of  a  former  shareholder,  become  the  proprietors 

shareholders  ,  ,  ^     '^ 

were  not  before  of  110  shares  in  the  Union  Sank  of  London,  stated 

the  Court :  that  the  Union  Sank  of  London  was  constituted  under 

granted  an  in-     *^  indenture  of  settlement  dated  the  6th  of  April,  1839. 

junction  as  to 

future  ^vi-  B    ^i^g  5^j^  section  of  this  deed  of  settlement,  it  was 

dends,  but  re-  .  . 

fused  to  re-         provided  that  the  capital  of  the  bank  should  consist  of 

strain  the  pay-    3,000,000/.  in  60,000  shares  of  60/.  each ;  and  by  the 

dividend  which  ^^^^  ^"^  ^^^^  sections,  the  court  of  directors  were  em- 
had  been  de-  powered  to  appoint  such  of  the  directors  as  they  should 
clared  on  the 

ground  that  the  declaration  of  the  dividend  gave  the  shareholders  a  legal  right 
to  the  payment  of  that  dividend,  and  that  the  Court  would  not,  in  the  absence 
of  the  shareholders,  interfere  with  that  right. 

A  Plaintiff,  in  order  to  enable  him  to  file  a  bill  on  behalf  of  himself  and  other 
persons,  must  have  a  common  interest  with  such  persons. 


and  Others. 
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think  fit  to  be  trustees,  in  whose  names  the  general  1860. 

business  of  the  bank  should  be  carried  on.  ^T^^^^^ 

Fawcett 

F. 

The  49th  section  of  the  deed  provided,  that  if  the  \'^,"V^ 
court  of  directors  should  find  that  they  could  not  em- 
ploy to  advantage  the  whole  of  the  paid-up  capital  of 
the  bank,  they  should  have  power  to  return  any  part  of 
such  capital,  upon  giving  such  notice  as  was  required 
for  demanding  payment  of  calls  on  s))ares;  and  should 
also  have  power,  on  giving  like  notice,  to  recall  the 
whole  or  any  part  of  the  capital  so  returned. 

The  89th  section  provided,  that  whenever  two  or 
more  persons  should  be  jointly  entitled  to  any  shares 
ID  the  bank,  whether  beneficially  or  as  executors  or 
administrators  or  otherwise,  the  person  whose  names 
should  stand  first  in  the  share  register  book  as  pro- 
prietor of  such  shares  should  be  deemed  to  be  the  only 
proprietor  of  such  shares,  and  should  be  entitled  to  vote 
OQ  all  occasions  as  the  sole  proprietor  of  such  shares, 
and  tliiit  such  vote  should  on  all  occasions  be  deemed 
and  allowed  to  be  the  vote  for  or  in  respect  of  the  whole 
property  in  such  shares. 

By  the  91st  and  95th  sections,  provision  was  made 
for  reducing  and  diminishing  the  capital  of  the  bank 
by  a  general  meeting,  and  for  confirmation  thereof  by 
another  general  meeting. 

By  the  99th  section  it  was  provided,  that  previously 
to  any  general  meeting  at  which  the  court  of  directors 
should  deem  it  expedient  to  declare  a  dividend  among 
the  proprietors,  the  court  of  directors  should  determine 
upon,  appoint  and  declare  such  dividend  in  respect  of 
the  profits  of  the  company  amongst  the  proprietors  as 

Vol.  1—2.  o 
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the  court  of  directors  should  think  proper^  and  at  each 
of  such  annual  general  meetings  the  court  of  directors 
should  announce  to  the  proprietors  the  dividend  which 
they  should  so  for  the  time  being  have  declared. 

The  101st  section  provided^  that  no  dividend  in  re- 
spect of  the  profits  of  the  company  which  should  be 
made  before  the  annual  general  meeting  in  July,  1841, 
should  be  declared  unless  the  court  of  directors  should, 
in  their  discretion,  deem  it  expedient  to  declare  such 
dividend  ;  but  the  amount  of  such  profits,  after  de- 
fraying the  expenses  of  or  incident  to  the  establishing 
of  the  company,  and  carrying  on  the  business  thereof, 
should  be  carried  to  an  account  and  form  part  of  the 
profits  to  be  divided  in  the  subsequent  year,  after  setting 
apart  so  much  thereof  as  the  court  of  directoiis  should 
think  fit  for  a  fund  to  be  called  the  surplus  fund,  and 
in  each  succeeding  year  during  the  continuance  of  the 
company,  the  profits  which  should  yearly  arise  and 
accrue  to  the  company  should,  aOer  setting  apart  such 
proportion  of  the  same  profits  as  the  court  of  directors 
should  think  requisite  for  forming  and  maintaining  the 
surplus  fund,  be  divided  amongst  the  proprietors  in  pro- 
portion to  their  respective  shares,  and  the  surplus  fund 
for  the  time  being  should  be  carried  to  a  separate  ac- 
count in  the  books  of  the  company,  and  should,  under 
the  authority  of  the  court  of  directors,  be  applied  either 
to  meet  any  unforeseen  emergencies,  losses  or  extra- 
ordinary demands  upon  the  company,  or  to  supply  any 
deficiency  which  from  any  unforeseen  circumstances 
might  arise  in  the  profits  of  any  given  year,  so  as 
thereby  to  prevent,  as  far  as  might  be,  any  fluctuation 
in  the  amount  of  the  dividends  of  profits  made  in  suc- 
cessive years.  And  the  court  of  directors  might  out  of 
the  surplus  fund  pay,  satisfy  and  make  good  any  costs. 
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Iok^ft>  dattibges  and  expenses ;  and  no  proprietor  should 
be  entitled  to  any  share  or  dividend  of  or  in  respect  oF 
pro6t8  except  his  proportion  of  any  dividend  which 
should  be  declared  according  to  the  provisions  of  the 
deed. 


1860. 

FAWCEfT 
V, 

LaurIe 
and  Othera. 


The  103rd  ftection  provided  that  the  court  of  direc- 
tors mighty  at  such  times  as  they  might  think  proper, 
declare  out  of  the  surplus  fund  any  sum  as  a  bonus  on 
all  the  shares  on  which  dividends  were  payable,  and 
might  apportion  a  rateable  part  of  such  bonus  to  each 
such  share;  and  might  declare  that  such  bonus  should 
either  be  added  to  the  amount  previously  paid  up  in 
respect  of  such  ehares,  or  be  paid  to  the  persons 
entitled  to  such  shares,  as  the  court  of  directors  might 
think  proper. 


The  bill  dien  staled  that  in  1849  Mrs.^nn  Fawcett 
and  the  Plaintiff  became,  as  the  executors  and  trustees 
of  a  former  shareholder,  the  proprietors  of  110  shares 
and  executed  the  deed  of  settlement  in  respect  of  such 
shares,  Mrs.  Ann  Fawcett  being  the  proprietor  first 
named  in  the  register  of  the  company.  That  the 
directors  at  the  annual  general  meeting  of  the  company 
held  on  the  12th  of  July,  1854,  presented  their  report, 
stating  their  intention  of  issuing  the  reserved  shares,  and 
that  the  paid-^up  capital  would  then  amount  to  600,000/., 
and  that  the  premiums  payable  would  raise  the  reserved 
fund  to  120,000/.,  being  20  per  cent  of  the  paid-up 
capital.  That  Ann  Fawcett  and  the  Plaintiff  as  such 
trustees  took  144  of  the  reserved  shares  and  paid  the 
premium  and  call. 

The  bill  then  stated  that  by  a  report  presented  by  the 
directors  to  a  meeting  held  on  the  13th  of  July,  1869, 

o2 


and  Others. 
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I860.  after  mentioning  a  dividend   of  46,000/.,  the  directors 

^^^"^^        stated  that  after  appropriating  45,000/.  to  the  reserved 

1^,  fund  that  fund  would  amount  to  210,000/.,  and  that  the 

Laurie         state  of  the  reserved  fund  thus  increased  had  enabled 

the  directors  to   carry  into  effect    their   intention   of 

capitalizing  a  portion  of  it.     That  the  directors  bad 

therefore  realised   120,000/.  of  the  reserved  fund  and 

appropriated  that  sum  by  adding  20  per  cent.,  or  2/.  per 

share,  to  the  paid-up  capital  of  the  company.     That  the 

report   of   the   directors  was    duly  confirmed    by  the 

meeting ;  that  the  capitalization  of  the   120,000/.  was 

made  under  the  I03rd  section  of  the  deed  of  settlement, 

and  that  the  shares  of  the  company  of  50/.  each,  which 

before  had  only  10/.  paid  up,  became  shares  with  12/. 

paid  up. 

The  bill  then  stated  that  in  April,  1860,  it  was 
discovered  that  owing  to  the  wilful  neglect  and  default 
of  the  directors  and  the  frauds  of  the  chief  cashier  of 
the  bank,  the  balance  standing  at  the  Bank  of  England 
in  the  names  of  the  trustees  of  the  Union  JBant,  instead 
of  being  569,706/.  \6s.  2d.,  was  only  306,636/.  7s.  4d,, 
and  that  after  recovering  a  part  of  the  deficiency  the 
loss  to  the  Union  Bank  would  be  252,008/.  125. 

That  the  directors,  in  order  to  escape  payment  of  such 
loss,  and  to  prevent  investigation,  determined  to  continue 
the  regular  payment  of  dividends  and  to  apply  the  paid- 
up  capital  to  the  payment  of  such  dividends ;  and  on  the 
24th  of  April,  1860,  the  directors  issued  a  circular  in 
which  they  stated  the  course  they  recommended  for 
meeting  the  loss,  and  stated  that  ''in  July  last  the  sum 
of  120,000/.  was  transferred  from  the  reserved  fund  to 
the  capital  account :  it  is  now  proposed  to  retransfer  this 
sum  from  that  account,  and  to  appropriate  a  further  sum 


Fawcett 

V. 
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of  100,000/.,  the  amount  of  the  existing  reserved  fund,  1860. 

towards  meeting  the  present  defalcation ;  an  application 
of  this  fund  specially  contemplated  in  the  deed  of  settle- 
ment for  *  meeting  unforeseen  losses.' "  Laurie 

and  Others. 

On  the  4th  of  July,  1860,  the  directors  issued  a 
report  to  the  shareholders,  in  which  they  made  the  fol- 
lowing statement : — 

"In  accordance  with  their  report  of 
the  24th  of  April  last,  the  directors 
have  appropriated  towards  meet- 
ing these  frauds  the  reserved  fund, 
which  has  realised      .         .         .£100,851    15  10 

"  Now  proposed  to  redebit  capital 
account  with  amount  carried  last 
year  to  credit  of  that  account  from 
reserved  fund      ....     120,000     0    0 

"  Balance  to  be  paid  out  of  profits 

of  the  year         ....       31,156  16    2 


ff 


£252,008  12  0 


On  the  9th  of  July,  1860,  the  Plaintiff  served  on  the 
secretary  of  the  bank,  and  on  the  directors,  a  notice 
that  he  held  the  directors  liable  to  the  loss  which  the 
bank  had  sustained,  and  that  he  objected  to  the  directors 
retransferring  or  dealing  with  the'capital  sum  of  120,000/. 
proposed  to  be  retransferred,  and  that  he  objected  to 
the  directors  declaring  or  paying  any  dividend  except 
in  respect  of  the  profits  of  the  bank. 

At  a  general  meeting  of  the  shareholders,  held  on 
the  1 1th  of  July,  1860,  the  directors*  report  of  the  4th 
of  Julv  was  read,  and  the  directors  were  authorized  to 
carry  into  effect  the  recommendations  contained  in  that 
report ;  and  the  chairman  declared  a  dividend  of  12f. 
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I860. 


Fawcett 

0. 

Laurie 
aod  Others. 
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per  share  for  the  six  months  ending  in  Jume,  1860. 
The  directors  gave  notice  tha^t  this  dividend  59{ould  be 
payable  on  Friday,  the  20th  of  July,  I860.. 

The  bill  stated  that  the  Plaintiff  was  not  present  at 
the  nxeeting  of  the  11th  of  July,  and  that  the  directors 
insisted  that  he  had  no  right  to  attend  suck  meeting. 
That  the  premiums  were  paid  by  Ann.  Fawcett  and  tjhe 
Plaintiff  out  of  the  capital  of  an  account  to  which  they 
were  entitled  as  executors  and  trustees ;  that  Ann  Faw* 
cett  was  entitled  for  her  life  only  to  the  interest  of  the  trust 
property,  and  that  it  would  greatly  prejudice  the  Plaintiff 
and  his  other  cestui  que  trust  if  the  capital  w.ere  debited 
with  any  sum  for  the  purpose  of  paying  dividends. 

The  bill  then  charged  that  the  losses  had  been  occa- 
sioned through  the  wilful  default  of  the  directors,  and 
prayed  an  injunction  in  the  terms  above  stated,  and 
also  a  declaration  that  the  directors  were  personally 
liable  for  suck  losses. 

The  Defendants  to  the  bill  were  the  directors  of  the 
Union  JBankf  the  Union  Bank  by  Peter  Northall  Laurie^ 
one  of  their  registered  public  officers,  and  Ann  Fatpcett. 

Mr.  Glasse  and  Mr.  JBates,  appeared  in  support  of 
the  motion. 


Mr.  Daniell  and  Mr.  Anderson,  for  the  directors,  op- 
posed the  motion  on  the  grounds  that  the  Plaintiff  had 
no  right  to  sue  in  this  Court,  Ann  Fatccett,  the  person 
whose  name  stood  first  in  the  share  register  book  of 
the  company,  being  the  proper  person  to  represent 
the  shares  held  by  her  and  the  Plaintiff;  that  the 
Plaintiff  had  been  guilty  of  lacbea  iu  coming  to  th(^ 
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Coari ;  that  the  suit  waa  not  properly  constituted,  the 
Bhareholdets  not  being  be&>re  the  Court ;  and  that  the 
Court  wouM  not  grant  an  injunction  with  respect  to  a. 
dividend  which  bad  been  already  declared  in  the  absence 
of  the  sbareholdersy  the  declaration  of  the  dividend 
having  given  to  each  shareholder  a  separate  and  dis- 
tinct right  to  the  sum  allotted  to  him,  and  baving  thus 
created  an  interest  in  the  shareholders  opposed  to  the 
relief  sought  by  the  Plaintiff.  They  cited  Brown  v. 
BuUenia);  Havis  v.  Bank  of  England  (b)y  Coles  v. 
Bank  of  England {e)\  Hagneyf.  Dmndeson{dy\  CarlisU 
V.  The  Sonih'Easiem  Raibeay  Company  («X 

Mr.  Burtty  for  Ann  Faweettf  also  opposed  the  motion. 

Mr.  Classe,  in  reply. 


18€(>. 
Fawcbtt 

Laurib 
and  Others. 


The  VtGE-CHANCBLLOn. 

Several  questions  have  been  raised  in  the  course  of 
the  discussion  in  this  case,  upon  some  of  which  it  is  not 
necessary  for  me  at  present  to  express  any  opinion. 


The  first  question  raised  is,  whether  the  Plaintiff  has, 
in  fact,  any  locus  standi  in  this  Court,  and  that  depends 
upon  the  construction  of  certain  clauses  of  the  deed  of 
settTement,  under  which  it  is  contended  the  Plaintiff  is 
for  all  purposes  not  to  be  considered  as  a  proprietor  of 
the  company,  and  therefore  cannot  sue ;  and,  of  course, 
if  thart  contention  can  be  sustained,  the  effect  will  be 
that,  as  it  would  be  a  good  ground  for  demurrer,  it 
would  be  a  good  ground  why  an  injunction  should  not 
be  granted. 


(a)   1  Dougl.  407  a. 

(6)1  2  Bing.  399. 

(c)  10  Ad.  &  Ell.  437. 


(d)  2  Exch.  741. 

(e)  1  M.  &  G.  6891 
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18G0.  It  has  also  been  contended,  that  the  Plaintiff  has 

„  been  guilty  of  laches  in  not  having  taken  the  proper 

i;,  steps  earlier,  and  that  it  is  now  too  late   for  him  to 

Laurie         apply  for  an  injunction,  at  all  events  so  far  as  relates 

to  the  dividend  to  be  paid  on  Friday  (to-morrow). 

The  main  ground  of  objection  may  be  substantially 
stated  thus: — The  directors  having  under  their  deed 
power  to  deal  with  the  surplus  fund  hi  one  of  two 
ways,  at  a  general  meeting  held  in  July,  1869,  exer- 
cised that  power.  They  had  power  either  to  declare  a 
sum  as  a  bonus  on  all  the  shares,  or  they  might  appor- 
tion a  rateable  part  of  the  bonus  to  each  share,  and  it  is 
declared  that  each  bonus  shall  be  carried  to  the  amount 
paid  in  respect  of  the  shares,  or  paid  to  the  persons 
entitled  to  the  shares,  as  the  directors  should  think 
proper.  In  July,  1859,  the  directors  divided  120,000/, 
part  of  the  reserved  fund,  among  all  the  shares,  giving; 
2/.  to  each  share,  and  treating  the  21.  as  so  much  addi- 
tional capital  paid  up  on  each  share,  that  is  giving 
credit  for  12/.  instead  of  10/.  per  share. 

In  January,  1860,  the  directors  declared  a  half  year's 
dividend,  and  in  April,  1860,  ihey  discovered  the  frauds 
committed  by  their  chief  cashier  amounting  to  250,000/., 
and  then  came  the  question  as  to  how  that  amount 
should  be  made  good,  and  they  shortly  afterwards 
issued  a  circular,  and  it  appears  that  had  it  not  been  for 
those  frauds  there  would  have  been  a  considerable  profit 
which  would  have  been  applicable  for  the  payment  of  a 
dividend  in  July,  1860,  but  their  language  does  not 
clearly  indicate  what  the  directors  intended.  Havins^; 
in  July,  1859,  carried  120,000/.  into  the  capital  by  giving 
each  share  credit  for  having  paid  up  an  additional  2/., 
.the  directors  proposed   that  that  sum  should  now  be 
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taken  back  and  be  restored  to  the  surplus  fund.  Of 
course  the  effect  of  that  would  be,  that  whereas  at  that 
moment  each  shareholder  was  in  the  position  of  having 
paid  up  12/.  per  share,  he  would  by  that  means  be 
reduced  to  the  position  of  having  paid  up  10/.  only;  and 
the  directors  would  in  this  way  have  been  able  to  declare 
a  dividend  of  5/.  per  cent. 

On  the  4th  of  July,  a  printed  report  was  published 
very  similar  to  the  circular  of  the  24th  of  April ;  and  on 
the  1 1th  of  July  a  general  meeting  was  held,  at  which 
meeting  this  report  was  adopted  and  the  directors  were 
authorized  to  carry  into  effect  the  recommendations  con- 
tained in  their  report. 

Now  the  question,  or  rather  the  main  question,  is, 
whether  it  was  in  the  power  of  the  general  meeting  to 
so  deal  with  the  fund.  The  directors  might  have 
abstained  from  declaring  a  dividend,  but  the  dividend 
was  only  to  be  declared  .on  the  adoption  of  the  plan  pro- 
posed in  the  report,  and  the  directors  could  only  suggest 
that  such  a  plan  should  be  adopted.  As  I  have  said,  at 
the  general  meeting  held  on  the  llth  of  July  the  direc- 
tors* scheme  was  adopted ;  and  the  question  is,  whether 
the  general  meeting  could  do  so,  in  fact,  whether  a 
majority  could  bind  the  minority. 

But  upon  neither  of  the  grounds  I  have  stated  do  I 
think  I  ought  to  decide  this  case.  I  must  decide  it,  so 
far  as  the  motion  asks  for  an  injunction  to  restrain  the 
payment  of  the  dividend  declared  and  payable  to-mor- 
•  row,  upon  the  ground  of  the  decision  of  Lord  Cottenham 
in  Carlisle  v.  The  South-Eastern  Railway  Company  (a). 
1  have  considered  that  case,  and  have  come  to  the 

{a)  1  M.  &  G.  689. 


1860. 
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I860. 
Fawcett 

V. 

Laurie 
and  Others. 


conclu&ioQ  that  the  principle  upon  whicb  Lord  Colien* 
ham  dissolved  the  injunction  granted  by  the  Master  of 
the  Rollsy  with  respect  to  a  dividend  actually  declared, 
governs  this  case. 

In  the  present  case,  the  Plaintiff,,  who  is  a  single 
shareholder,  is  suing  the  director&and  the  company  aft 
a  body,  but  making  none  of  his  co-shareholders  parties, 
nor  does  he  profesa  himself  to  represeni  them..  In  the 
case  before  Lord>  Cottenham^.  the  Plaintiff  Carlisle  held 
shares,  in  a  particular  class,  and  professed  to  file  his 
bill  on  behalf  of  himself  and  all  other  the  shsdreholders, 
except  the  Defendants,  against  the  company  and  various 
shareholders  for  the  purpose  of  restraining  the  conipany 
from  paying  dividends  in  violation  of  their  Act  of  Parlia- 
ment, by  which  it  was  stipulated,  that  if  the  transfer  of 
a  particular  line  of  railwa.y  should  take  place,,  no  divi- 
dend: should  be  declared  by  the  Souih^  Eastern,  Railwcuf 
Company^  but  the  company  had  nevertheless  on  two 
occasions  declared  and  paid  dividends.  Lord  Xan^oZe, 
the  Master  of  the  Rolls,,  held  it  was  a.  violatioa  of  the 
act,  and  that  aay  shareholder  might  obtiun  an.  iojiUBC- 
tion,  all  having. a<  common  interest.  But,  in  that  case, 
on  the  very  day  on  which  the  bill  was  filed  a  dividend 
was  declared,  so  that  when  the  injunction  was  applied 
for  the  dividend  had  been  declared,  and  the  Lord  Chan- 
cellor, upon  appeal,  though  he  did  not  think  it  neces- 
sary to  dissolve  the  injunction  so  far  as  it  related  to  any 
future  dividends,  dissolved  the  Master  of  the  Rolls* 
injunction  so  far  as  regarded  the  dividend  which  had 
been  declared,  on  the  ground  that  each  sharelioldec 
might  bring  an  action  for  that  dividend,  and  had  a  right 
to  insist  on  being  paid  such  dividend^  and,  having  that 
right,  the  Plaintiff,  could  not  sue  on  behalf  of  all  the 
other  shareholders  to  restrain  the  payment  of  the  divi- 
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(kfid  to  e«cb  of  them.  la  order  to  enable  him  to  file 
ft  bill  on  behalf  of  himself  and  of  other  persons,  a 
Plaintiff  must  ha?e  a  common  interest  with  tbecOy  and 
that  the  Plaintiff  could  act  have. 

On  that  ground  alone  and  on  no  other  ground,  al- 
though I  will  grant  the  injunction  with  respect  to 
future  dividends^  I  cannot  grant  an  injunction  restraining 
the  payment  of  the  dividend  which  has  been  declared. 
In  the  case  of  Carlisle  v.  The  South-Astern  Railway 
Company  {a),  Lord  Cottenham  say9»  'Mn  Mozley  v. 
Alston  (i)y  I  am  reported  to  have  said — *  Where  the 
grievance  complained  of  is  common  to  a  body  of  per* 
sons  too  numerous  to  be  all  made  parties,  the  Court 
baa  permitted  one  or  more  of  them  to  sue  on  behalf  of 
all,  subject  however  to  this  restriction,  that,  the  relief 
whick  is  prayed  must  be  oae  in  which  the  parties  whom 
the  Plaintiff  proposes  to  represent  have  all  of  them  an 
interest  identieal  with  his  own,  for  if  what  is  asked 
may  by  possibility  be  injurious  to  any  of  them,  those 
parties  must  be  made  Dtefi^dauts,  because  each  and 
every  of  them  may  have  a  case  to  make  adverse  to  the: 
interests  of  the  party  suing ;  Taylor  v.  Salmon  (c) ; 
Wallworlh  v.  Holt{d).  If  indeed  they  are  so  numerous 
that  it  is  impossible  to  make  them  all  Defendants,  that 
is  a  state  of  things  for  which  no  remedy  has  yet  been 
provided.'  In  Richardson  v.  Larpent  (e),  and  Evans  v. 
Stokes  (J')f  the  difficulty  occurred,  but  the  objection  pre- 
vs^iled.  Many  cases  may  occur  in  which  this  difficulty 
must  lead  to  a  failure  of  justice,  and  it  is  much  to  be 
wished  that  some  remedy  could  be  suggested  for  it." 

It  appears  to  me  Aerefore  that,  on  the  ground  on 
which  that  case  was  decided  by  Lord   Cottenham,  I 


I860. 

Fawcett 

p. 

Laurie 

and  Others. 


[a)  1  M.  &  6.  699^ 

\h)  1  Phill.  798. 

>)  4  Myl.  &  Cr.  134. 


(d)  4  Myl.  &  Cr.  619. 

(e)  a  Y.  &  C.  C.  C.  507. 
(/)   1  Keen,  24. 
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I860.  cannot  grant  an  injunction  so  far  as  relates  to  the  divi- 

p  dend  already  declared.     With  regard  to  the  rest  of  the 

,;.  prayer,  it  appears  to  me  entirely  unnecessary  now  to 

Laurie         determine  the  question,  and  I  shall  therefore  let  the  rest 

of  the  motion  and  case  stand  over  till  the  hearing. 

July  23,  24. 

Construction*  ^ 

Residuary 
Bequest, 
Specific 

!inmUy.  MULLINS  r.  SMITH. 

A  testator  gave    1  HIS  was  a  suit  for  administration. 

to  his  son  ail 

his  furniture, 

plate,  ^c,  and        The  testator  Isaac  Smith,  by  his  will  dated  the  4th 

all  other  his        ^f  October,  1855,  after   appointing   the  Plaintiffs  his 
goods  and  chat-  '  '  / '  ° 

tels  whatsoever,  trustees,  bequeathed  to  his  son  John  Smith  absolutely 
not  being  f^^,.  jjjg  q^^  benefit  all  the  furniture,  plate,  linen,  books, 

curities  for  china  and  pictures,  and   all   other  goods  and  chattels 

money,  whereof  whatsoever,  not  being  money  or  securities  for  money, 
Dosse^  d  a^        whereof  he  should  be  possessed  at  the  time  of  his  de- 

the  time  of  his    cease.     The  testator  then  bequeathed  to  the  Rev.  Henry 
decease ;  and 

in  a  subsequent  part  of  the  will  he  bequeathed  to  his  trustees  '*  all  my  pro- 
perty, as  well  real  and  personal  or  mixed,  not  hereinbefore  disposed  of." 

Heldf  that  although  the  words  **  goods  and  chattels'*  might,  if  unrestrained 
by  the  subsequent  part  of  the  w  ill,  have  constituted  a  residuary  bequest,  yet, 
that  a  residuary  bequest  being  found  in  the  subsequent  part  of  the  will,  the  gift 
to  the  son  was  specific  and  not  residuary. 

The  testator  also  gave  a  legacy  of  500/.  £3  per  Cent.  Consols,  or  other  Stock 
into  which  the  same  might  be  converted,  or  in  case  he  should  not  be  possessed 
of  such  Stock,  then  he  gave  a  legacy  of  as  much  sterling  money  as  that  amount 
of  Stock  would  have  been  worth  at  his  decease;  and  by  a  subsequent  clause  the 
testator  gave  another  legacy  of  like  Stock  to  the  same  person,  *'  in  addition  to 
the  legacy  already  given,'*  to  be  raised  out  of  the  proceeds  of  his  residuary 
estate. 

Held,  that  the  first  legacy,  there  being  sufficient  Stock  to  answer  it,  was 
specific,  but  that  the  second  legacy,  though  expressed  to  be  a  substitute  for 
the  first  legacy,  was  general. 

Distinction  between  specific,  demonstrative  and  general  legacies. 

An  annuity  is  included  under  the  term  **  legacy." 
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William  Luca$  a  legacy  of  600/.  £3  per  Cent.  Consoli- 
dated Bank  Annuities  (or  other  Stock  into  which  the 
same  might  be  converted),  to  Rosa  Mary  Lucas  500/. 
like  Stock,  to  George  Lucas  500/.  like  Stock,  and  to 
Elizabeth  Cousen  300/.  like  Stock,  or  if  he  should  not 
at  his  decease  be  possessed  of  such  Stock,  then  he  be- 
queathed unto  each  of  the  said  four  persons  in  lieu  of 
such  Stock  legacy,  a  legacy  of  as  much  sterling  money 
as  the  amount  of  such  Stock  bequeathed  might  have 
been  worth  on  the  day  of  his  decease ;  and  he  directed 
such  legacies  to  be  transferred  and  paid  within  two 
years  afler  his  decease,  with  the  interest  or  dividends 
in  the  meantime.  The  testator  then  devised  and  be- 
queathed all  the  property,  as  well  real  and  personal  or 
mixed,  not  thereinbefore  disposed  of,  which  at  the  time 
of  his  decease  he  might  have  power  to  dispose  by  will, 
to  his  trustees  upon  trust  to  sell  and  call  in  and  convert 
into  money  all  such  parts  as  should  not  consist  of  money 
or  Government  Stocks  or  Funds,  or  dock  shares  or 
shares  in  the  Union  Fire  Office^  and  to  set  apart  a  sum 
of  20,000/.  out  of  the  proceeds  of  such  sale  or  such 
other  Stock  into  which  the  same  might  have  been  con- 
verted, and  to  pay  the  dividends  to  his  son  John  Smith. 
The  testator  then  gave  an  annuity  of  50/.  to  his  house- 
keeper Mary  Dewdney^  which  annuity  he  charged  on 
bis  residuary  testamentary  estate,  and  then  proceeded 
to  give  legacies  to  various  charities.  And,  subject  to 
the  several  legacies  aforesaid,  and  to  the  payment  of 
bis  just  debts,  funeral  and  testamentary  expenses,  the 
testator  directed  that  his  trustees  should  stand  pos- 
sessed of  all  the  residue  of  his  property  real  and  per- 
sonal or  mixed,  upon  trust  to  invest  and  accumulate  the 
same  for  twenty-one  years,  and  thereout  to  pay  his 
son's  wife  500/.,  to  the  Rev.  William  Lucas,  in  addition 
to  the  legacy  already  given  him,  500/.  New  £3  per 
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Cent.  Consolidated  Bank  Annuities  or  other  Stock  into 
which  the  same  might  be  conferted,  to  the  said  Rtjum 
Mary  Lucas,  in  addition  to  the  legacy  already  giveti 
her,  500/.  like  Stock,  and  to  the  said  Elizabeth  Coitsen, 
wife  of  the  said  Jokn  Cousen,  in  addition  to  the  legacy 
already  given  her,  200/.  like  Stock;  and  he  directed 
that  so  much  of  his  residuary  estate  as  should  consist 
of  real  estate,  or  proceeds  of  real  estate  or  real  secu- 
rities, should  be  applied,  so  far  as  the  same  would  est- 
tend,  in  the  first  place  in  payment  of  '^  the  legacies 
aforesaid,"  which  were  legacies  to  individuals  and  not 
for  charitable  uses,  to  the  end  and  intent  that  the  gifts 
for  charitable  purposes  should  take  effect  out  of  his 
purely  personal  estate ;  and  the  testator  directed  that 
all  the  ultimate  surplus  of  his  residuary  testamentary 
estate  should  be  divided  among  thirty  charitable  insti- 
tutions mentioned  in  his  will. 


The  testator  died  in  February,  1866,  and  his  son 
John  Smith  in  April,  1859. 

The  testator  at  the  time  of  his  decease  was  possessed 
of  sufficient  £3  per  Cent.  Consolidated  Bank  Annuities 
to  satisfy  the  four  legacies  of  Stock  given  by  his  will. 

Questions  having  arisen  as  to  the  construction  of  the 
testator's  will,  the  trustees  instituted  the  present  suit 

The  Defendants  to  the  suit  were  Frances  Smith,  the 
widow  and  universal  devisee  of  the  testator's  son  John 
Smith;  and  John  Thornton,  the  treasurer  of  the  Church 
Missionary  Society,  as  representing  that  society  and  the 
other  charitable  institutions  interested  in  the  testator^s 
residuary  testamentary  estate. 

Mr.  Baily  and  Mr.  C.  Hoare,  appeared  for  the  Plain- 
tiffs, the  trustees. 
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Mr.  Anderson  and  Mr.  Hufffies,  for  Frances  Smith,  1860. 

the  widow  and  universal  devisee  of  the  testator's  son, 
submitted  that  the  gift  to  the  son  of  all  the  testator's 
goods  and  chattels  whatsoever  amounted  to  a  residuary  Smith. 
beqoesty  and  that,  therefore,  Frances  Smith,  as  the  son's 
widow,  was  eatitled  to  the  whole  of  the  personalty  not 
specifically  bequeathed ;  Parker  v.  Marchant  {a),  Tliat 
the  proceeds  of  the  sale  of  the  real  estate,  after  pay- 
Dient  of  the  testator's  debts,  belonged  to  Francis  Smith 
in  right  of  John  Smith,  who  was  the  testator's  heir  at 
law.  That  the  legacies  of  Stock  were  specific,  and 
musty  therefore,  be  satisfied  only  out  of  the  Stock 
standing  in  the  name  of  the  testator  at  the  time  of  his 
death,  and  not  out  of  the  proceeds  of  the  real  estate, 
or  out  of  the  testator's  general  personal  estate ;  Towns^ 
end  r.  Martin  (b) ;  Qneens  College^  Oxford  v.  Sutton  (c) ; 
Fontaine  ▼.  Tyler  {d) ;  Hashing  r.  Nicholls  (e), 

Mr.  Amphlett  and  Mr.  •/.  Pearson,  and  Mr.  Shapter 
and  Mr.  Benshaw,  for  the  several  charities  entitled  to  the 
testator's  residuary  testamentary  estate,  contended  that 
the  legacies  of  Stock,  not  being  specific,  were  payable  out 
of  the  pure  personalty  pari  passu  only  with  the  charitable 
legacies.  The  testator  directed  that  the  "the  legacies 
aforesaid"  meaning  thereby  all  the  legacies  previously 
given,  should  be  paid  out  of  hit»  real  estate.  If  the  realty 
was  insufficient,  the  Stock  might  then  be  resorted  to,  but 
it  was  only  to  that  extent  that  the  legacies  of  Stock 
were  specific  or  demonstrative ;  Robinson  v.  Geldard (f); 
Tempest  v.  Tempest  (^).  An  annuity  is  included  in  a 
charge  of  legacies ;  Jarman  on  Wills  Qi). 

(fl)  1  Y.  &  C.  C.  C.  «90.  (e)  1  Y.  &  C.  C.  C.  478. 

(6)  7  Hare.  471.  (/)  3  M.  &  G.  735. 

(c)  12  Sim.  521.  (g)  7  De  G.,  M.  &  G.  470. 

{d)  9  Price,  94.  \h)  Vol.  2,  p.  516,  2nd  ed. 
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Mr.  Anderson  in  reply. 

The  Vice-Chancellor. 

The  first  question  is,  whether  the  bequest  to  the  son 
in  the  commencement  of  the  will  is  a  general  residuary 
bequest.  It  is  contended  on  the  part  of  the  son's 
personal  representative,  that  it  is  a  general  residuary 
bequest  by  reason  of  the  words  ''all  other  goods  and 
chattels  whatsoever/'  and  that  every  other  bequest  in 
the  will  is  merely  a  bequest  of  some  particular  portion 
of  the  property,  and  no  general  residuary  bequest. 

No  doubt  there  may  be  cases  in  which  a  bequest  by 
a  testator  of  all  his  goods  and  chattels  may  constitute  a 
residuary  bequest.  In  fact  we  know  that  civilians  use 
the  word  ''goods"  as  meaning  personal  estate  gene- 
rally. Indeed  cases  have  been  decided  by  this  Court 
where  even  a  bequest  of  all  the  testator's  "money"  has 
been  held  to  be  a  residuary  bequest.  On  the  other 
hand  it  may  be  that  the  goods  and  chattels  the  testator 
intended  were  goods  and  chattels  ejvsdem  generis  with 
furniture,  plate,  linen,  books,  china  and  pictures,  which 
he  specifically  mentions. 

The  question,  whether  such  a  gift  as  this  is  residuary, 
muHt  depend  mainly  on  the  question  whether  any  other 
residuary  gift  is  found  in  the  will;  for  if  another  residu- 
ary gift  is  found  in  the  will,  a  clause  in  the  terms  of  this 
gifl  will  not  be  held  to  constitute  a  residuary  bequest. 

In  the  present  case  the  testator,  after  the  bequest  in 
question,  and  after  giving  various  legacies,  proceeds  to 
give  to  his  trustees  "  all  the  property,  as  well  real  and 
personal  or  mixed,  not  hereinbefore  disposed  of"  ppon 
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trast  to  sell  and  convert  all  such  parts  thereof  as  should 
not  consist  of  money  or  of  Government  Stocks  or  Funds 
or  dock  shares  or  shares  in  the  l/Hion  Fire  Office.  Now 
this  bequest  to  the  trustees  is  in  its  terms  a  proper 
residuary  bequest.  And  this  alone  appears  to  me 
sufficient  ground  for  holding  that  the  gift  to  the  son 
was  not  intended  to  be  a  general  residuary  bequest. 
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But  further  that  the  Government  Stocks  or  Funds  and 
dock  shares  and  shares  in  the  Union  Fire  Office  are 
comprised  in  the  bequest  to  the  trustees.     Now  this 
species  of  property  does  not  properly  come  within  the 
description  of  monies  or  securities  for  money.     If  then 
'^be  bequest  to  the  son  was  a  general  residuary  bequest, 
it  must  have  comprised  the  Government  Stocks  or  Funds 
cind  dock  shares  and  shares  in  the  Union  Fire  Office,  for 
the  only  species  of  property  which  the  testator  excludes 
fi-om  that  bequest  to  the  son  are  money  and  securities 
for  money.     Therefore,  to  hold  that  the  bequest  to  the 
son  was  a  general  residuary  bequest,  involves  the  absur- 
dity of  supposing  that  the  testator  intended  to  bequeath 
to  the  trustees  some  property  which  he  had  already  in 
the  prior  part  of  his  will  given  to  his  son. 


I  am  of  opinion  that  the  bequest  to  the  son  is  not  a 
residuary  bequest,  but  merely  a  gift  of  goods  and  chat- 
tels in  the  popular  sense  of  that  term,  that  is,  goods 
and  chattels  ejusdem  generis  with  furniture,  plate,  linen, 
books,  china  and  pictures. 

The  next  question  is,  whether  the  legacies  of  Stock 
are  specific,  or  general,  or  demonstrative. 

Tbe  testator  gives  certain  legacies  of  Stock,  and  then 
says,  that  if  he  has  no  such  Stock  at  his  decease,  then 
Vol.  1—2.  p 
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he  gives  the  value  in  money.  That  is  tantamount  to 
saying,  that  if  he  has  Stock  of  that  denomination  at  his 
decease,  then  he  gives  so  many  sums  of  Stock  out  of  it; 
but  that  if  he  has  no  such  Stock,  then  he  gives  so  many 
sums  of  money,  out  of  his  general  estate.  As  the  tes- 
tator had  Stock  to  answer  the  bequest  at  his  decease, 
those  legacies  were  specific ;  but  if  he  had  had  no  such 
Stock  at  his  decease,  then  the  bequest  of  the  money 
would  have  been,  not  specific,  but  general  legacies. 

These  legacies  of  Stock  are  specific  legacies,  in  con- 
tradistinction to  general  and  to  demonstrative  legacies. 
They  are  not  money  legacies  payable  out  of  a  particular 
property  (which  would  be  demonstrative  legacies);  but 
they  are  legacies  of  specific  portions  of  a  particular 
property,  which  he  contemplated  his  being  in  possession 
of  at  bis  death  (which  are  specific  legacies). 

A  legacy  of  Stock  is  equally  specific,  whether  the 
testator  says:  **  I  give  600/.  £3  per  Cent.  Consols  out 
of  the  Consols  now  standing  in  my  name,"  or  "  I  give 
500/.  £3  per  Cent.  Consols  out  of  the  Consols  which 
shall  be  standing  in  my  name  at  the  time  of  my  de- 
cease." A  Stock  legacy  payable  out  of  Stock  of  the 
same  denomination  is  specific,  but  a  money  legacy  pay- 
able out  of  Stock  is  not  specific,  but  demonstrative. 

The  points  of  difference  between  specific  and  demon- 
strative legacies  are  these  : — A  specific  legacy  is  not 
liable  to  abatement  fur  the  payment  of  debts,  but  a 
demonstrative  legacy  is  liable  to  abate  when  it  becomes 
a  general  legapy  by  reason  of  the  failure  of  the  fund 
out  of  which  it  is  payable.  A  specific  legacy  is  liable 
to  ademption,  but  a  demonstrative  legacy  is  not.  A 
specific  legacy,  if  of  Stock,  carries  with  it  the  dividends 
which  accrue  from  the  death  of  the  testator;   while  a 
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demoDstrative  legacy  does  not  carry  interest  from  the 
testator's  death. 

The  testator,  having  given  those  legacies,  goes  on  in  a 
subsequent  part  of  his  will  to  give  certain  other  legacies 
afler  his  son's  death,  some  of  money  and  some  of  Stock, 
to  the  same  persons  to  whom  he  has  given  those 
specific  legacies.  There  is  nothing  in  the  terms  of 
bequest  in  which  the  subsequent  legacies  are  given  to 
make  them  specific.  But  it  is  contended  that  they 
must  be  held  to  be  specific,  because  the  prior  legacies 
of  Stock  given  to  the  same  persons  are  specific.  I 
know  of  no  authority  to  justify  this  contention.  These 
subsequent  legacies  must  be  held  to  be  general  legacies. 

I  am  of  opinion  that  the  annuity  of  50/.  to  the  testator's 
housekeeper  is  comprised  under  the  term  ''  legacy,"  and, 
therefore,  that  the  testator,  having  directed  that  so  much 
of  the  residuary  property  as  should  consist  of  real 
estate  should  be  applied,  so  far  as  it  would  extend,  to 
the  payment  of  the  legacies,  the  annuity  to  the  house- 
keeper must  be  paid  out  of  the  proceeds  of  the  real 
estate. 

The  only  other  question  is,  what  legacies  are  to  be 
comprised  under  the  words  'Megacies  aforesaid."  I 
think  all  the  legacies  previously  given  in  the  will  must 
be  included.  Of  course  this  direction  cannot  refer  to 
the  specific  legacies. 
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July  17,  23,24. 

Exoneration, 
^Eltate!"^  STONE  v.  PARKER. 


Under  a  direc-  ThIS  was  a  suit  for  the  administration  of  the  estate 
dXs°inoW-  ^^  Alfred  Parker y  and  the  principal  question  was, 
fage  debts  are  whether  the  testator  had  by  his  will  signified  an  in- 
jncTuded.  tention  to  charge  his  residuary  estate  with  the  payment 

where  a  testator  of  a  mortgage  debt  of  4,000/.,  secured  on  his  estate 
directed  his         called    "  Salmons,*'   in   exoneration  of  that   estate,  or 
stand^possessed  whether  the  mortgage  debt  was  payable  by  the  devisee 
of  his  residuary  of  that  estate  under  the  provisions  of  the  act  to  amend 
^ect?n  i'hrfirst  ^^^  '^^  relating  to  the  administration  of  the  estates  of 
place  to  the        deceased  persons  (a). 
payment  of  my 
just  debts,  fu- 
neral and  tes-         The  testator  Alfred  Parker,  by  his  will  dieted  the 

tomentary  ex-     jg^j^  ^f  October,  1859,  gave  and  bequeathed  his  free- 

penses,    and  in  »  »  &  t         ^        ^ 

a  subsequent      hold  house  and  estate  called  '^  Salmons,''  with  his.house- 

part  of  his  will   JjqIj  furniture,  &c.,  to  his  trustees,  their  heirs,  executors, 

emDowered  nis 

trustees  to  admipistrators   and  assigns,  upon  trust  to  pernc^it  his 

"  satisfy  any  wife  Georgina  Jane  to  occupy  and  enjoy  the  same 
claimedTo  be^*^  during  her  life  rent  free,  if  she  should  so  long  continue 
owing  by  me  or  a  widow,  and  after  her  decease,  or  in  her  lifetime  if  she 
from  my  es-  should  marry  again  or  refuse  to  occupy  his  said  dwelling- 
liabilities  to  house,  he  directed  his  trustees  to  sell  the  freehold  house, 
which  I  or  my  fi^rniture  and  effects,  and  stand  possessed  of  the  pro- 
liable  :"  ceeds  in  trust  for  his  daughters  Charlotte  and  Harrieitf 
Held^  that  as  and  when  they  should  respectively  attain  the  age 
ficientTndica-  ^^  twenty-one,  or  marry  under  that  age,  and  in  case 
tion  of  intention  they  should  die  without  attaining  a  vested  interest,  then 
to  exonerate 

a  mortgaged  (a)  1 7  &  1 8  Vict.  c.  113. 

estate,  and  that 
the  mortgage  debt  charged  thereon  must  be  paid  out  of  the  residuary  estate. 
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to  be  held  by  the  trustees  upon  and  for  the  same  or  the  1860. 

like  trusts,  intents  and  purposes  as  were  thereinafter 
expressed  and  declared  of  and  concerning  his  residuary 
estate ;  and  the  testator  gave,  devised  and  bequeathed 
all  the  rest  and  residue  of  his  real  and  personal  estate 
(except  his  copyhold  or  customary  estates)  to  his  trus« 
tees,  upon  trust  to  sell  and  convert  into  money  such 
parts  thereof  as  should  not  consist  of  money  ;  and  the 
testator  '' declared  it  to  be  his  will"  that  his  trustees 
or  trustee  for  the  time  being  should  stand  seised,  pos- 
sessed of  and  interested  in  his  residuary  real  and  per- 
sonal estate  and  the  proceeds  thereof,  "subject  in  the 
first  place  to  the  payment  and  satisfaction  of  my  just 
debts,  funeral  and  testamentary  expenses,**  upon  certain 
trusts  expressed  m  bis  wiH.  The  testator,  in  a  sub- 
sequent part  of  liis  will,  authorized  &nd  empowered  the 
acting  trustees  or  executors  for  the  time  being  of  thiat 
his  will  to  **  pay  and  satisfy  any  debts  owing  or  claimed 
to  be  owing  by  or  from  me  or  my  estate,  and  any 
liabilities  to  which  I  or  my  estate  may  be  or  may  be 
alleged  to  be  subject,  upon  any  evidence  they  or  he 
fiihall  think  prop^." 

The  testator  died  on  the  19th  of  October,  1859. 

The  testator's  Salmons  estate  was  at  the  time  of 
his  death  subject  to  a  mortgage  to  secure  4,000/.  and 
interest. 

Mr.  CrachnaU  appearied  for  the  Plaintiffs,  the  trustees. 

Mr.  Haily  and  Mr.  Hobhousty  for  the  testator's  widow, 
submittet)  that  the  mortgage  debt  must  be  paid  out  of 
the  general  residuary  estate,  the  testator  having  by  his 
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1860.  will  signified   an  intention  to  exonerate  the  Salmon'$ 

estate  from  paying  it;  Woolstencrofty,Woolslencroft{a), 

Mr.  Toller  and  Mr.  Langworthy,  for  the  testator's 
daughters  Charlotte  and  Harriett,  who  were  interested 
in  the  Salmon's  estate,  supported  the  same  view. 

Mr.  WickenSf  for  the  infant  children,  the  residuary 
legatees,  submitted  that  the  testator  had  only  directed 
his  ordinary  debts  to  be  paid,  and  that  there  was  no  indi- 
cation of  intention  on  bis  part  to  exonerate  his  Salmons 
estate  from  the  payment  of  the  mortgage  debt. 

Mr.  Baily^  in  reply. 

The  following  cases  were  also  cited : — Davies  y. 
Topp{b);  Pembroke  v.  Friend  (c);  17  ^  18  Vict.  c. 
113. 


The  Vice-Chancellor. 

July  24.  I  reserved  my  opinion  on  the  question  of  exoneration, 

in  order  to  refer  to  the  case  of  Pembroke  v.  Friend  (c) 
before  the  Vice-Chancellor  Wood,  but  I  find  that  case 
does  not  assist  me,  as  in  that  case  the  testator  merely 
directed  that  his  just  debts,  &c.  should  be  paid  as  soon 
as  might  be  after  his  decease,  and  the  Vice-Chancellor 
Wood  decided  that  that  direction  did  not  include  mort- 
gage debts. 

In  the  case  of  Wooktencroft  v.  Woolstencroft,  a  tes- 
tator directed  that  all  his  debts,  funeral  and  testamentary 
expenses  should  be  paid  by  his  executors  out  of  his 
estate,  and  the  Vice-Chancellor  Wood  there  held  that 

(a)  8  W.  R.  405.  (c)  Before  V.  C.  Wood,  not 

(6)  1  Br.  C.  C.  App.  524.      reported. 
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that  direction  included  mortgage  debts.     I  think,  there-  ^^^^• 

fore,  I  have  authority  for  saying  that  where  there  is  a 
direction  for  the  payment  of  debts,  mortgage  debts  are 
included. 

In  this  case  the  testator  has  declared  his  will  to  be, 
that  his  trustees  should  stand  possessed  of  his  residuary 
real  and  personal  estate,  and  the  proceeds  thereof,  sub- 
ject, in  the  first  place,  to  the  payment  and  satisfaction 
of  his  just  debts,  funeral  and  testamentary  expenses, 
and,  in  a  subsequent  passage,  has  authorized  and  em- 
powered the  acting  trustees  or  executors  for  the  time 
being  of  that  his  will  to  pay  and  satisfy  any  debts 
owing  or  claimed  to  be  owing  by  or  from  him  or  his 
estate,  and   any  liabilities  to  which  he  or  his   estate 
might  be  subject.     These  latter  words  tend  to  confirm 
me  in  the  view  which  I  take,  on  the  authority  of  Wool- 
Mencroft  v.  Woolstencroft,  that  the  word  "  debts"  in  the 
former  passage  includes  mortgage  debts. 

The  Act  of  Parliament,  then,  having  said  that,  unless 
the  testator  has  signified  a'contrary  intention,  the  de- 
visee of  an  estate  shall  not  be  entitled  to  have  a  mort- 
gage debt  charged  thereon  discharged  out  of  the  per- 
sonalty, the  question  is,  does  the  testator,  by  such  a 
passage  as  that  used  in  this  case,  signify  an  intention 
that  the  mortgage  debt  shall  be  paid  out  of  the  other 
portions  of  his  estate.  The  testator  has  directed  that 
the  general  personal  estate,  as  well  as  the  residuary  real 
estate,  should  pay  the  debts ;  and  I  think  this  is  a 
sufficient  indication  of  intention  to  exonerate  the  mort- 
gaged estate. 

There  being  in  the  present  case  an  expression  of  in- 
tention to  exonerate  the  mortgaged  estate,  the  mortgage 
debt  must  be  paid  out  of  the  residuary  estate. 
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1960. 
July  2i. 


Proceedings 

under  the 

Fraudulent 

Trustees  Act 

(20  4"  21  Vict. 

c.  54). 

Sanction  of  the 

Court. 


The  Court 
sanctioned  pro« 
ceedings  under 
the  Idth  sec- 
tion of  the 
20  &  21  Vict. 
c.  54,  upon  an 
affidavit  stating 
that  a  trustee 
had  paid  1,409/. 
into  his  private 
bankers,  had 
drawn  out  the 
whole,  with  the 
exception  of 
28/.,  and  had 
paid  a  private 
debtor  150/. 
out  of  the 
trust  funds. 


WADHAM  t;.  RIGG. 

1  HIS  was  an  application  under  the  13th  section  of 
the  Fraudulent  Trustees  Act  (a)  for  the  sanction  of  the 
Court  to  enable  the  Plaintiff  to  take  proceedings  under 
that  act  against  Daniel  de  la  Cheriss  Gourtey^  one  of 
the  Defendants. 

A  summons  had  been  taken  out  for  the  administration 
of  the  estate  of  Samuel  Higg,  and  an  order  made 
thereon  on  the  19th  of  December,  1859.  On  the  27th 
of  February,  1860,  an  order  was  made  for  the  trustees 
to  file  the  administration  accounts,  but  they  had  not 
complied  with  this  order.  An  injunction  had  been 
obtained  restraining  the  transfer  of  1,000/.,  part  of  the 
trust  fund,  but  Daniel  de  la  Cheriss  Gourley,  one  of  the 
trustees  under  the  will  of  Samuel  Rigg^  had  obtained 
possession  of  a  sum  of  about  1,409/. 

The  1st  section  of  the  20  &  21  Vict.  c.  64,  provided, 
that  if  any  person,  being  a  trustee  of  any  property  for 
the  benefit,  either  wholly  or  partially,  of  some  other 
person,  or  for  any  public  or  charitable  purpose,  should, 
with  intent  to  defraud,  convert  or  appropriate  the  same, 
or  any  part  thereof,  to  or  for  his  own  use  or  purposes, 
or  should,  with  intent  aforesaid,  otherwise  dispose  of  or 
destroy  such  property,  or  any  part  thereof,  he  should 
be  guilty  of  a  misdemeanor. 

The  13th  section  of  the  same  act  provided,  that  no 
proceeding  or  prosecution  for  any  ofience  included  in 

(a)  20  &  21  Vict.  c.  54. 
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the  Ist  section  of  the  act  should  be  commenced  without  1860. 

the  sanction  of  her  Majesty's  Attorney-General,  and       v^^^» 
that,  where  any  civil   proceedings  should  have   been  i^. 

taken  against  any   person  to  whom  the  first  section  Ric^. 

might  apply,  no  person  who  should  have  taken  such 
civil  proceedings  should  commence  any  prosecution 
under  the  act  withotit  the  feaniftion  of  the  court  or  judge 
before  Whom  such  civil  proceedings  should  have  been 
taken. 

Mr.  Glasse  and  Mr.  Burtt^  in  i9upport  of  the  appli- 
cation, read  an  affidavit  from  which  it  appeared  that 
the  Defendant  Gourley  had  paid  the  l,409t  into  his 
private  bank,  that  he  had  drawn  out  the  whole  of  that 
sum  except  28/.,  and  that  he  had  paid  k  privtite  debt 
of  his  own,  amounting  to  150/.,  i>y  cheque,  which  was 
paid  out  of  the  1,409/.  It  also  appeared  thait  there 
were  no  debts  due  from  the  trust  estate. 

The  Vicb-Chancellor  said  lie  thought  the  facts 
stat^  in  the  affidavit  were  sufficient  to  lead  to  the  <;on- 
clusion  that  the  Defendant  Oourley  had  converted  atid 
appropriated  the  trust  funds  to  liis  own  use  within  the 
meaning  of  the  1st  section  of  the  Act,  atid  granted  his 
sanction  to  the  application. 

>^oTE. — The  Plaintiffs  also  obtained  the  sanction  of  her 
Majesty's  Attorney- General. 
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I860. 
July  2,  27. 


Married 
.Woman,  Money 

advanced  to,  ♦•^•♦^♦««^         «»^^««w^ 

Necessaries.  JENNER  v.  MORRIS. 


Although  the       1  HIS  suit  was  instituted  by  Albert  Lascelles  Jenner 

our  s  o      ora-  acrainst  Sir  John  Armime  Morris,  seekine  to  charge  the 
mon  Law  do  /^    ^  .  . 

not  recognize      life  interest  of  Sir  J,  A,  Morris  in  certain  real  estates 

the  right  of  a       ^j^|^  a  judgment  which  he  had  obtained  against  him  for 
person  to  re-  r  J^ni        i        • 

cover  from  the    ^  ^""^  of  500/.  and  costs. 

husband  money 

advanced  to  the       The  Defendant  by  his  answer  admitted  the  validity 

wi  e  o  ^^^  ,^     of  the  judgment  which  had  been  recovered  against  him 
herself  with         by  the  Plaintiff,  but  sts^ted  that  the  Plaintiff  had  married 

necessaries ;         jjjg  /^jjg  Defendant's)  sister,  Henrietta  Julia  Morris, 
the  Courts  of  .  i.^aa     t      t^t   '     -^  t     ^    ^  ■    i- 

Equity  do  not     ^"^^  *"  ^"®   y®^*"   I''^^  ^"®  Piamtiff  had  deserted   his 

require  that  the  wife,   and    that  he  had  ever  since  lived  separate  and 

such  advances  ^P^^^  ^^^^^  ^^'*>  ^"^  ^^^  "^^  properly  maintained  her; 
should  have  that  he  (the  Defendant),  as  well  before  as  since  the  said 
r  1  h  "^"  judgment,  had  paid  large  sums  of  money,  greatly  ex- 
wife  with  ne-  ceeding  the  <000/.,  to  and  for  the  maintenance  and 
cessaries,  but  support  of  the  said  Henrietta  Julia  Jenner,  and  that 
entitled  to  ^"^'^  monies  had  been  actually  laid  out  in  the  purchase 
stand  in  the  of  necessaries  for  her;  and  the  Defendant  claimed  to  be 

p  ace  o   t  )e        entitled    to  the   repayment  of  such  monies  from    the 

person  who  . 

actually  sup-       Plaintiff,  and  to  stand  in  the  place  of  the  tradesmen 

plied  such  ne-     j^j^j  others  who  had  supplied  the  Plaintiff's  wife  with 

cessanes,  and  .j    r       l  r    i 

to  recover  ^"®   necessaries    paid    tor    by  means  of  the  monies  so 

from  the  hus-     advanced  by  him ;   and  the  Defendant  claimed  to  be 

-..«,»  «r  «,«««.,   allowed  to  set-off  the  same  against  the  sum  for  which 
sums  oi  money  c> 

Sv)  advanced  to    the  judgment  was  recovered.     The  Defendant,  however, 

the  wife  as 

have  been  duly  applied  in  providing  her  with  necessaries,  having  regard  to 

the  husband's  circumstances  and  position  in  life. 

Form  of  inquiry  as  to  sums  of  money  advanced  and  necessaries  supplied  to 

the  wife. 
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did   not  distinctly  set  out  the  necessaries  with  which  1860. 

the  Plaintifi's  wife  had  been  supplied  by  means  of  the 

Jenner 
monies  advanced  by  him. 


It  appeared  that  in  the  action  in  which  the  Plaintiff 

had   obtained    the   judgment   against  the   Defendant, 

which   he  sought  to  enforce  by  the  present  suit,  the 

Defendant   had   among  other  pleas   set   up  advances 

made  by  him  to  the  Plaintiff's  wife  to  the  extent  of 

250L,  but  he  had  not  called  the  Plaintiff's  wife  as  a 

witness,  and  the  Plaintiff  obtained  judgment  for  the  full 

amount  claimed  by  him. 

The  question  now  was,  whether  the  Defendant  was 
entitled  in  equity  to  be  allowed  as  against  the  Plaintiff's 
judgment  the  advances  he  had  so  made  to  and  on  behalf 
of  the  Plaintiff's  wife. 

Mr.  Glasse  and  Mr.  C  //.  Smith  for  the  Plaintiff. 

Mr.  Baily  and  Mr.  Archibald  Smith  for  the  Defen- 
dant. 

The  following  authorities  were  referred  to :  Manhy  v. 
Scottf  and  notes  to  that  case  (a) ;  Elarle  v.  Peale  (b) ; 
May  v.  Shey{c)\  Harris  v.  Lee{d)\  Marlow  v.  Pit- 
feild  (e);  Harrison  v.  NettUship  (f);  Clark  v.  Cort{g). 

The  VrCE-CHANCELLOR. 

The  Plaintiff  has  filed  his  bill  seeking  to  charge  the 
Defendant's  life  interest  with  a  judgment  he  has  recovered 
against  the  Defendant.    The  Defendant  insists  that  he 

(a)     2     Smith's  Leading  (d)  1  P.  Wms.  482. 

Cases,  p.  245.  [v)  Ibid.  558. 

(6)  1  Salk.  386.  (/)  2  Myl.  &  K.  423. 

(c)  16  Sim.  588.  UO  ^^'  ^  P'"**-  l^'^- 


0. 

Morris. 


^Q 
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1(360. 


j£NNEtl 

V. 
*MoftRI». 


is  ^etaftitled  to  set  off  againiBt  the  Hmoanft  tlu6  oh  that 
judgtixent  certain  sotas  of  mottdy  which  he  lias  advanced 
to  the  Plaintiff's  wife  to  supply  taet  ivitb  necessaries. 

At  lawy  althbugh  ^  tfadesman  Who  has  suppKed  a 
matried  woman  with  necessaries,  in  Case  her  husband 
does  not  maintain  het,  can  recover  as  bgiiinst  the  hus- 
band; yet  the  Courts  of  Com tnon  Law  do  not  seem  to 
recognize  as  againist  the  h'usband  the  right  of  a  person 
Who  has  advanced  monies  to  the  wife  for  the  purpose 
of  ^hmbling  Irer  to  provide  herself  with  necessaries. 

But  the  Courts  of  Equity  take  a  more  enlarged  view 
of  the  matter,  and  consider  that  it  is  not  necessary  that 
tite  person  making  the  advances  to  the  wife  should  have 
himself  supplied  the  necessaries;  and  hold  that  he  is 
entitled  to  stand  in  the  place  of  the  person  who  actually 
supplied  such  necessaries. 

It  appears  to  me,  therefore,  that  the  Defendant  is 
etititled  to  th^  benefit  of  the  money  advances  which 
he  has  made  for  the  Plaintiff's  wife  for  necessaries. 

Th^  befendaht  hk&  not  distinctly  stated  the  ne^es- 
sarreis  With  which  the  Plaintiff's  wife  Was  supplied.  It 
is  impossible  therefore  fbr  me  to  come  to  a  conclasion 
^s  to  what  ^Mttis  should  be  allowed  to  the  I^eifendabt; 
there  must  be  an  inquiry  on  the  subject. 

I  must  therefore  declare,  that  the  Defendant  is  entitled 
to  the  money  advances  which  he  has  made  to  the 
Plaintiff's  wife,  and  which  have  been  actually  expended 
in  necessaries  for  her,  and  direct  the  following  inquiry: — 

"Whether,  during  the  time  the  Plaintiff  and  his  wife 
were  living  apart  from  each  other,  the  Defendant  has 
paid  to  or  on  account  of  the  Plaintiff's  wife,  and  when, 
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any  apd  what  suip  or  Bums  of  money,  for  tlie  purpose  of         1860. 

providing  her  with  necessaries,  ap4  whether  siiqh  monies, 

or  any  and  what  pari  or  parts  thereof,  have  or  has  beeq 

duly  applied  in  providing  hor  wit))  necessaries,  leaving        Morris. 

regard  ta  the  Plaintiff's  circumstances  and  cpnditictn  in 

life." 

August  1. 


Jbnnbr 
r. 


Order. 

BEDW  ELL  V.  PRUDENCE.  ^D^/eT 

AN  this  case,  which  was  a  suit  to  be  heard  on  motion  The  practice  as 

for  decree,  a  motion  was  now  made  by  the  Plaintiff,  to  V^  closing  evi- 
.      ,      T%  r     .  r  1^     .    .  t  dence  does  not 

oomrott  the  Defendant,  for  not  submittmg  to  be  cross-  apply  to  mo- 
examined  on  his  affidaiuts.  tions  for  de- 
cree, and  a 
notice  to  cross- 
On  the  7th  May,  the  Defepdant  gave  notice  to  read  examine,  given 

oertaio  ajflSdavits.     On  the  22nd  May,  the  Plaintiff  »^'«' 5^«  ^fT®** 

i*  /.    1      T%  r      •         /.      days  for  filing 

gave  notice  of  cross-exammation  of  the  Defendant  for  affidaviu  in 

«he  31st     On  the  29th  he  sent  notice  to  the  Defendant  reply,  is  regu- 

Yiot  to  attend  on  the  31st     The  time  for  closing  evi- 

clence,  assuming  the  evidence  to  be  closed  after  the 

period  fixed  for  filing  affidavits,  expired  on  the  28th 

June.     No  fresh  notice  of  cross-examination  was  given 

ivithin  that  time;  but  afterwards  a  notice  was  served 

on  the  Defendant,  who  refused  to  attend.    The  question 

was,  whether  there  was  any  difference  on  this  point 

between  a  motion  for  decree,  and  a  suit  heard  in  the 

ordinary  course. 

Mr.  Glasse  and  Mr.  Roffers,  for  the  Plaintiff. 

The  practice  in  suits  heard  in  the  usual  course,  has 
no  application  to  motions  for  decree.  The  orders  oa 
motions  for  decree  do  not  fix  any  time  for  what  is  tech- 
nically called  closing  evidence;  they  only  fix  a  time 
for  closing  evidence  in  chief.     In  suits  where  replication 
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Bedwell 

V. 

Prudence. 
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is  filed,  an  express  time  is  given,  aFter  the  closing  of  the 
evidence  in  chief,  for  cross-examination.  No  such  time 
is  mentioned  in  any  Order  with  reference  to  a  motion  for 
decree.  If  the  expiration  of  the  seven  days  for  filing 
affidavits  in  reply,  is  closing  the  evidence,  the  Defendant 
never  could  cross-examine  upon  those  affidavits.  A 
motion  for  decree  is  in  truth,  a  motion  for  many  pur- 
poses, and  the  Court  so  deals  with  it ;  and  for  the  pur- 
pose of  cross-examining,  the  practice  on  motions  applies. 
You  may  cross-examine  within  any  reasonable  time. 
If  you  are  unreasonable,  the  Court  will  fix  a  time  at  its 
discretion. 


Mr.  Baily  and  Mr.  Whitehome^  for  the  Defendant, 
referred  to  the  26th  Order  of  7th  August,  1852,  and 
paragraph  8  of  the  33rd  of  the  Consolidated  Orders, 
''  no  further  evidence  on  either  side  shall  be  used  upon 
such  motion  for  a  decree  or  decretal  order  without  leave 
of  the  Court."  If  the  Plaintiff's  contention  is  right, 
where  is  the  limit?  a  party  may  cross-examine  at  any 
indefinite  time.  The  Orders  are  precise,  after  the  sevea 
days  no  further  evidence  shall  be  given ;  that  is  closing 
the  evidence ;  for  it  is  impossible  to  say  that  evidence  on 
cross-examination  is  not  evidence.  The  Orders  as  to 
causes  put  at  issue,  apply  as  well  to  motions  for  decree 
as  to  causes  in  which  replication  is  filed.  You  cannot 
cross-examine  after  the  time  fixed  by  the  Orders  is  closed. 

[It  was  admitted  on  both  sides  that  there  was  no 
authority  to  be  found  on  the  point.] 


The  Vice-Chancellor. 

Where  issue  is  joined  in  a  cause  there  is  a  certain 
course  to  be  taken  with  regard  to  evidence,  to  this  effect 
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tliere  is  a  certain  time  within  which  both  parties  must 
file  their  affidavits  or  examine  their  witnesses ;  after 
that  no  Further  affidavits  can  be  filed,  nor  any  witness 
be  examined  in  chief.     On  the  expiration  of  that  time, 
the  period  of  what  is  called  ''  closing  the  evidence"  has 
arrived.     Another  period  is  fixed  to  commence  from  the 
"closing  of  the  evidence/'  within  which  any  persons 
who  have  made  affidavits  may  be  cross-examined.     But 
where  the  Plaintiff  thinks  fit  not  to  join  issue  in  the 
cause,  but  to  proceed  by  notice  of  motion  for  decree, 
he  is  authorized  to  do  so  under  the  15th  section  of  the 
Chancery  Improvement  Act.     And  on  a  motion  for  de- 
cree, the  proceedings  as  to  evidence  are  regulated  by 
the  33rd  of  the  Consolidated  Orders,  sect.  4.     The 
course  of  proceeding  thereby  prescribed  is  totally  dif- 
ferent :  the  Plaintiff  is  to  give  one  month's  notice  of 
his  motion  for  decree,  and  must  file  his  affidavits  in 
support  before  service  of  such  notice.     Then  the  De- 
fendant must  file   his  affidavits  within   fourteen   days 
after  such  notice;  then,  within  seven  days  after  that, 
the  Plaintiff  is  to  file  his  affidavits  in  reply ;  and  after 
that  there  is  to  be  no  further  evidence,  except  cross- 
examination.     Now  this  course  of  proceeding  is  totally 
different  from  that  in  a  suit  in  which  issue  is  joined. 
There  is  no  time  fixed  on  a  motion  for  decree  at  which 
the  evidence  is  to  be  what  is  termed  "  closed."    There 
is  nothing  said  in  the  Orders,  as  to  any  period  when 
cross  examination   must  take  place,  and  I  do  not  re- 
member to  have  had,  or  to  have  heard  of,  an  applica- 
tion in  a  suit  to  be  heard   on  motion  for  decree  for 
enlarging  the  time  for  cross-examination,  which  must 
have  occurred  if  there  was  a  time  fixed. 


1860. 
Bedwbll 

P&UDENCB. 


If,  as   is   contended,  on  a  motion   for  decree,   the 
period  within  which  affidavits  in  reply  may  be  filed  is 
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I860. 
Beowbll 

V. 

Pbudbncb. 


to  be  called  the  '*  closing  of  the  eridence/'  then  under 
the  2l8t  Order  this  singular  consequence  would  follow: 
that  although  there  is  a  motion  for  decree  pending,  yet, 
if  within  four  weeks  after  the  closing  of  the  evidence, 
the  PlaintiiF  does  not  set  his  cause  down  and  serve 
subpoena  to  hear  judgment,  the  Defendant  may  move  to 
dismiss.  The  total  inapplicability  of  that  practice  to  a 
motion  for  a  decree  shows  that  the  practice  of  **  cloaing 
evidence"  cannot  &pply«  I  am  of  opinion,  that  the 
rules  as  to  the  time  for  elosing  evidence  have  no  appli- 
cation, except  in  a  cause  in  which  issue  is  joined ;  and 
that  the  Defendant's  objection  is  untenable. 


[The  Defendant  was,  therefore,  ordered  to  attend  to  be 
cross^^examined,  the  tim^  being  arranged  between  the 
parties.] 
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I860. 

Re  NORTHUMBERLAND  AND  DURHAM  DIS-       ^JiH^' 
TRICT  BANKING  COMPANY.  Contributory. 

Ex  parte  DIXON'S   EXECUTORS.  '^S'*^ 

1  HIS  company  (unlimited)  was  registered  under  the  A  person  in 

20  k  21  Vict.  c.  49,  bringing  it  within  the  Winding-up  ^^**  *^"«^^ 

^^    °  or  gijarcs  m  a 

Act,  1866.    The  material  facts  were  as  follows : —  banking  com- 

pany, and  had 

The  company  was  originally  formed  a  considerable  f^n-ed  to  hinu 

time  before  the  year  1844.      In  that  year  Mr.  Dixon  The  company 

agreed  to  purchase  from  various  parties  shares  in  the  *;^^"''*^*J'^®  ^ 
^  r  r  gistered  under 

company,  and  took  transfers  from  the  vendors.      He  the  20  &  21 

received  dividends  during  his  life.      He  died  early  in  Vict.  c.  49,  so  as 
-lo*-^       T>  /.        1  .     .      1     1  .  ^  to  come  withm 

loo7.     Before  his  death  the  company  was  registered  the  Winding-up 

and  brought  iUelf  within  the  Winding-up  Act,  1866.       Act,  1856.   He 

was  never  en- 
tered on  the 
In  March,  1867,  DixotCi  executors  sold  and  trans-  list  of  share- 

ferred  his  shares  to  other  persons,  and  the  directors  holders  under 
transferred  his  shares  from  his  name  into  the  names  of  y^^lA  received 
the  assignees.     Mr.  Dixon* s  name  was  never  returned  dividends ;  and 
and  registered  as  a  shareholder  on  the  list  pursuant  to  ^j^  executors 
the  terms  of  the  Winding-up  Act,  1856,  either  before  or  received  divi- 

after  the  registration  of  the  company  under  the  Act  of  ^^!^^\  *"^  ^^^^ 
^  ^     ^  sold  the  shares. 

1867.  Held,  that  as  he 

would  have 

rm  til*  been  a  contn- 

The  question  was,  whether  his  executors  were  con-  y^^^axs  under 

tributories  in  respect  of  his  estate,  and  that  turned  on  theoldacto,so, 
the  19th,  the  66th,  the  96th  and  the  108th  sections  of  ^f^^^Q^J^"^^^ 
the  Winding-up  Act,  1866.  executors  were 


Mr.  Oiffard  Bind  Mr.  Field,  for  the  Official  Liquidator, 
Vol.  1—2.  Q 


now  contribu- 
tories. 
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Re 

Northumber- 
land, &c. 
Banking  Co. 

Exp,  Dixqn's 
Executors. 


moved  to  put  Mr.  Dixon's  executors  as  executors  on  the 
list  of  contributories.   They  cited  LuartTs  Case  (a). 

Mr.  Glasse  and  Mr.  H.  Stevens^  contra^  referred  to 
the  62nd,  63rd,  65th  and  lOStb  sections  of  the  Act  of 
1856.  Mr.  Dixon  never  was  returned  as  a  shareholder 
and  never  was  a  shareholder  under  the  Act  of  1856. 
A  man  cannot  be  held  to  be  a  shareholder  under  this 
act  unless  he  has,  not  only  accepted  shares,  but  has 
been  registered  on  the  list  as  a  shareholder.  When 
this  company  was  registered  these  things  had  not  been 
done,  and  he  was  not  therefore  a  shareholder.  It  is 
said  that,  according  to  LuarcCs  Case,  the  principle  of 
proving  a  contributory  is  the  principle  of  the  old  acts, 
and  applies  to  a  company  such  as  this.  But,  even 
assuming  that  to  be  so,  there  are  other  grounds  for 
holding  that  Mr.  Dixon  was  not  liable.  Under  the 
old  law,  to  put  a  person  on  the  list  as  a  contributory, 
you  must  show  that  at  the  time  when  he  ceased  to  be  a 
shareholder  there  was  a  debt  of  the  company  existing. 
Now,  in  the  deed  of  settlement  of  this  company,  the 
44th  clause  makes  accounts  confirmed  binding  as  be- 
tween shareholders.  Before  Mr.  Dixon's  death  a 
balance-sheet  was  made  out  showing  a  prosperous  state 
of  the  company,  and  afterwards  that  balance-sheet  was 
approved  ;  that  is  conclusive  as  between  the  share- 
holders, that  at  the  time  Mr.  Dixon's  death  there  were 
no  debts.  Supposing  this  company  had  afterwards 
been  wound  up,  Mr.  Dixon  or  his  executors  could  not, 
under  the  old  act,  have  been  called  on  to  contribute ; 
and  they  cannot  therefore  now,  assuming  even  that 
Luarffs  Case  throws  us  back  on  the  old  principle; 
Holme's  Case  (6). 


(a)  6  Jur.  N.  S.  331. 


(6)  2  DeC,  M.  &  G.  113. 
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No  reply  was  called  for.  1860. 

Re 

The  Vice-Chancellor.  Northumber- 

land, &c. 

I  think  I  am  bound  by  the  decision  of  the  Lords  Jus-     „       -^        / 
tices  in  Luaras  Case.     1  hat  case  has  decided  the  prni-     Executors. 
ciple.     As  to  the  facts  there  is  no  dispute. — [His  Honor 
referred  to  the  facts  already  stated.] 

This  company  was  registered  under  the  Act  of  1857, 
and  so  brought  within  the  Act  of  1856,  and  the  conten- 
tion is,  that  the  Act  of  1856  differs  from  the  Act  of 
1848.     The  108th  section  of  the  Act  of  1856  says,  that 
the  Act  of  1848  shall  not  apply  to  companies  coming 
under  the  Act  of  1856.    When  Luard's  Case  was  before 
me  the  same  arguments  were  urged  as  are  now  used. 
'When    pressed  with   the  95th  clause,  I   thought  that 
clause  was  meant  only  to  apply  to  matters  of  procedure 
»nd  did  not  afTpct  the  principle  of  winding  up,  having 
regard  to  the  108th  section ;    but  the  Lords  Justices 
held  that,  notwithstanding  the  108th  section,  still  under 
the  95th  section  the  old  principle  of  winding  up  must 
be  applied  where  the  Act  of  1856  does  not  establish  a 
new  principle,  and  to  that  decision  of  course  I   bow. 
Then,  do  I  find  in  this  act  anything  which  puts  the 
principle  on  a  different  footing?     It  certainly  appeared 
to  me  on  the  hearing  of  Ltiard's  Case  that  the  framers 
of  the  Act  of  1856  meant  to  establish  these  two  princi- 
ples— first,  that  nobody  could  be  a  shareholder  unless 
he  had  accepted  shares  and  unless  his  name  was  entered 
in  the  register  (sect.  65) ;  and  secondly,  that  no  person 
could  be  a  contributory  other  than  an  existing  or  former 
shareholder,  although,  by  some  strange  oversight,  the 
framers  of  the  act  had  omitted  the  clause  they  had  evi- 
dently intended  to  introduce,  specifying  what  share- 
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^^^^        holders  were  to  be  deemed  contributories  and  in  what 

Jle  order  and  manner. 

NoRTHUMBER-       The  Lords  Justices,  however,  having  taken  this  view, 

Banking  Co     ^^^^  ^^^  principle  of  the  old  acts  is  not  put  aside,  and  it 

Exp.  Dixon's    '^cing  perfectly  clear  that  under  the  old  acts  Mr.  Dixon 

Executors,     would  have  been  liable  to  be  put  on  the  list,  I  am  bound 

by  LuatiTs  Ccue,  and  Mr.  Dixon^s  executors  roust  be 
put  upon  the  list  of  contributories. 


July  6. 

Will.    Gift  of 
Personalty  to 
''Heirs:'  JnreROOTES. 


Where  a  testa-  ThOMAS  ROOTES,  by  his  will  dated  the  29th  of 
personaltv  August,  1846,  after  giving  a  life  interest  to  his  wife 

''equally  be-  Sarah  Rootes  in  all  his  efiects,  whatever  they  might 
tween  the  heirs  consist  of,  and  giving  various  legacies  to  be  paid  on  his 
cle  IVilliam  wife*s  decease,  proceeded  as  follows  : — ''  And  afler  my 
Nece,  JohnNeve  loving  wife's  decease,  whatever  property  may  be  left, 
Penelope  Fran-  ^q^^^'y  between  the  heirs  of  my  late  uncle,  Mr.  Tfi/- 
rw/'  all  three  of  liam  Neve^  late  of  Crowhurst ;  Mr.  John  Neve,  late  of 
whom  were  Wittersham,  farrier,  and  my  aunt  Penelope  Francis,  late 
date  of  the  will:  oi  Beckleyy*  and  the  testator 'appointed  his  wife  Sarah 

Held,  that      Rootes  and  Mr.  Edward  Lord  joint  executors  of  bis 
the  heirs  at  law      ... 

of  those  three      ^"'* 

persons  living 

the^LfaToJ  ""^       ^^^  testator  died  on  the  12th  of  September,  1846, 
and  not  their      and  his  will  was  proved  by  the  executors  in  March, 
next  of  kin,         1A4.7 
were  entitled. 

The  decision 
in  Eoans  v.  Salt      Sarah  Rootes  died  in  August,  1869,  and  in  January, 

isapproved  of.  ^^^^'    Edward    Lord,  the    surviving    executor,   paid 
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660/.    13*.    lOrf.,  being  the  clear  residuary  personal  1860. 

estate  of  the  testator  after  payment  of  all  his  deots  and    .        „ 

^  '^  lu  re  RooTES. 

legacies,  into  Court  under  the  Trustee  Relief  Act. 

William  Neve,  John  Neve  and  Penelope  Francis  were 
all  dead  at  the  date  of  the  will. 

The  present  petition  was  presented  by  the  heirs  of 
William  Neve,  John  Neve  and  Penelope  Francis^  claim- 
ing to  be  entitled  to  the  fund.     The  petition  had  stood 
over  in  order  that  the  next  of  kin  of  William  Neve,  John 
Neve  and  Penelope  FraTicis  might  be  served. 

Mr.  Baily  and  Mr.  Surrage  for  the  Petitioners  con- 
tended that,  although  the  gift  consisted  of  personalty, 
t.he  testator  intended  to  designate  the  "  heirs"  and  not 
tiie  next  of  kin  of  William  Neve,  John  Neve  and  Pene* 
lope  Francis.  They  cited  Mounsey  v.  Blamire^a);  South" 
^ate  V.  Clinch  (6) ;  De  Beauvoir  v.  De  Beauvoir  (c). 

Mr.  Olasse  appeared  for  the  trustee. 

Mr.  HobhotLse,  for  persons  representing  the  next  of 
lin,  submitted  that  the  gift  being  of  personalty  the  word 
^  heirs"  must  be  read  as  meaning  the  next  of  kin  ;  Evans 
T.  Salt  (d) ;  Re  Gamboa's  TrusU  {e). 

The  Vice-Chancellor. 

The  first  question  is,  whether  the  word  ''  heirs"  ought 
to  apply  to  the  heirs  of  William  Neve,  the  first  person 
named  only,  so  that  the  gift  would  be  '^  to  the  heirs  of 


(a)  4  Russ.  384.  S.  C.  %  Jarm.  on  Wills,  65. 

(6)  27  L.  J.,  Ch.  651.  {d)  6  Beav.  ^m. 

(r)  2  H.  of  L.  Cas.  557;  (e)  4  K.  &  J.  756. 
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I860.  William  Neve  and  to  Jo/tn  Neve  and  to  Penelope  Franr 

-       n  cxs^    Now  it  appears  that  not  only  William  Neve,  but 

In  re  RoOTSS.        x    i  -mr  i  n 

John  Neve  and  Penelope  Francis  also,  were  dead  at 
the  date  of  the  will,  and  there  is  no  reason  to  suppose 
that  this  fact  was  unknown  to  the  testator.  Therefore 
the  word  '*  heirs"  must  be  applied  to  the  heirs  of  all 
three,  and  not  to  the  heirs  of  William  Neve  alone. 

Then  comes  the  question,  what  is  meant  by  the  word 
"  heirs"  where  it  is  used  in  a  simple  gift  of  personalty, 
as  in  the  case  of  a  gift  to  the  heirs  of  A.  No  doubt  that 
expression,  in  its  primary  acceptation,  means  the  person 
who  is  heir-at-law  to  A,;  and  the  first  principle  of  con- 
struction is  to  give  to  the  words  used  their  ordinary  and 
primary  sense  and  meaning,  unless  from  the  context  it 
is  apparent  that  they  are  used  in  some  other  sense.  la 
such  a  case  as  the  present  the  only  ground  upon  which 
it  can  be  contended  that  the  word  '*  heirs"  was  not  used 
in  its  primary  sense  is,  that  the  subject  of  the  gift  is 
personalty.  But  there  is  no  reason  why  a  testator 
should  not,  if  he  chooses,  give  a  sum  of  money  to  the 
heir-at-law  of  a  deceased  person  as  well  as  to  his  next 
of  kin.  If  a  testator  gives  a  sum  of  money  by  imme- 
diate gift  to  his  own  heir,  he  means  to  his  heir  proper ; 
and  if  there  is  the  simple  case  of  an  immediate  gift  to 
the  heir  of  a  deceased  person,  the  heir  proper  of  that 
person  will  take.  In  the  present  case  the  gift  is  to  the 
heirs  of  three  persons.  A,,  B.  and  C,  which  means  the 
heirs  of -4.,  of  B.  and  of  C  respectively,  and  the  word 
''heirs"  in  the  plural  is  appropriately  used  to  express 
the  heir  of  A.^  the  heir  of  B.  and  the  heir  of  C 

With  regard  to  the  case  of  Evans  v.  Salt  {a),  if  that 

(a)  6  Beay.  266. 
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were  the  only  case  upon  the  point  there  would  be  some 
difficulty  in  distinguishing  this  case  From  it.  But  I  do 
not  consider  that  is  a  decision  which  ought  to  govern 
subsequent  cases,  inasmuch  as  the  report  gives  only  the 
decision,  and  not  one  word  as  to  the  reasons  upon  which 
it  is  founded. 
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In  re  Root£8. 


There  is  in  this  will  no  sufficient  indication  that  the 
testator  has  used  the  word  **  heirs*'  in  any  different 
sense  than  the  ordinary  one,  and  therefore  the  heirs-at- 
law  proper  of  William  Neae,  John  Neve  and  Penelope 
Francis  repectively  living  at  the  death  of  the  testator 
are  entitled.  The  next  of  kin  must  have  their  costs  out 
of  the  estate. 


WRIGHT  V.  VERNON. 


August  2. 

Partition 
Commissioners, 
Directions  to. 


I  HIS  case  came  on  upon  two  petitions,  which  were  The  Court  will 
presented  under  the  following  circumstances : —  ^.  ^ct^^^ftUioa 

commissioners, 

By  a  decree  made  in  the  suit  of  Wright  v.  Vernon,  in  the  exercise 

.  ^  '  of  their  discre- 

the  Samwell  estates  were  decreed  to  belong,  one-third  tjon,  in  case  of 

to  Mrs.  English,  a  Defendant  in  the  suit,  one-third  to  miscarriage  by 
Mr.  Wriijhty  the  Plaintiff  in  the  suit,  and  the  remaining  annlication  lo 
third  to  a  Mr.  Woodford,  and  commissioners  were  ap-  the  Court  to 

pointed  to  make  a  partition  of  the  estates.  ^^®  **"^^  ^*" 

■^  *^  rections  must 

be  made  by  one 

Mrs.  English,  who  was  entitled  to  a  third  portion  of  of  ^be  tenants 

in  common ; 
and  be  founded 
on  something  the  commissioners  have  done,  or  on  some  dealing  between  the 
tenants  in  common.  The  Court  has  no  jurisdiction  to  interfere  upon  the 
application  of  a  stranger,  or  of  a  tenant  in  common,  founded  on  dealings  be- 
tween one  of  the  tenants  in  common  and  such  stranger. 


232 


CASES    IN    CHANCERY. 


I860. 


Wright 

V, 

Vk&non. 


the  estates,  had  agreed  to  sell  to  a  Mr.  Manning  a  cer- 
tain portion  of  the  Samwell  estates  which  had  been 
previously  allotted  to  her  under  a  partition  which  bad 
been  made  in  the  -suit  of  Fairfax  v.  Drought,  but  which 
partition  had  been  declared  inopepative.  Mrs.  English 
now  refused  to  carry  out  her  contract  with  Mr.  Manf 
ning. 


The  first  petition  was  presented  by  Mr.  Wright,  the 
Plaintiff  in  the  suit,  who  was  entitled  to  one-third  of 
the  Samwell  estates,  stating  that  by  reason  of  the 
agreement  entered  into  with  Mr.  Manning  the  partition 
could  not  be  carried  out  without  some  further  order 
of  the  Court;  and  that  if  the  partition  of  the  estates 
so  agreed  to  be  sold  to  Mr.  Manning  were  allotted  to 
the  Petitioner,  he  could  not  deal  with  the  property 
till  it  had  been  decided  whether  the  contract  entered 
into  with  Mr.  Manning  was  binding  upon  him.  The  Pe- 
titioner therefore  prayed  that  the  portion  of  the  estates 
which  Mrs.  English  had  agreed  to  sell  to  Mr.  Manning 
might  be  sold,  that  the  purchase-money  might  be  paid 
into  Court,  and  that  the  commissioners  might  be  ab- 
solved from  making  a  partition  of  such  portion ;  or,  in 
the  alternative,  that  the  commissioners  might  be  directed 
in  making  the  partition  to  allot  such  portion  of  the 
Samwell  estates  to  Mrs.  English,  so  that  Mrs.  English 
might  be  enabled  to  carry  out  her  contract  with  Mr. 
Manning. 


The  other  petition  was  presented  by  Mr.  Manning, 
to  whom  Mrs.  English  had  agreed  to  sell  part  of  the 
estates  in  question  (but  who  was  not  a  party  to  the  suit 
of  Wright  v.  Vernon),  stating  that  it  would  be  unjust 
and  unfair  towards  him  that  the  estates  agreed  to  be  sold 
to  him  should  be  allotted  to  any  other  person  than  to 
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Mrs.  English^  inasinuch  as  thereby  he  might  be  pre* 
judiced  ia  obtaining  the  performance  of  his  agreeraenti 
and  that  litigation  would  arise;  that  he  had  been  in 
possession  of  the  portion  of  the  estates  in  question,  and 
had  expended  200/.  in  improvements  on  the  property, 
and  he  prayed  that  such  portion  of  the  estates  might  be 
allotted  to  Mrs.  Engluh. 
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Wright 

0. 

Vernon. 


The  portion  of  the  property  which  Mrs.  English  hckd 
agreed  to  sell  to  Mr.  Manning  consisted  of  some  of  the 
most  valuable  parts  of  the  property,  as  it  included  some 
^ater  meadows. 

Mr.  Olasse  and  Mr. Nalder,  in  support  ofMv.Wrights 
petition,  and  Mr.  Bovill,  in  support  of  Mr.  Manning's 
petition,  submitted  that  the  Court,  upon  a  partition, 
^^ould  have  regard  not  merely  to  the  legal  rights  of  the 
tjenants  in  common,  but  also  to  the  equitable  rights  of  all 
parties  actually  interested  in  the  estate ;  and  therefore 
%hat  the  Court  would  give  such  directions  to  the  com- 
missioners as  would  enable  Mr.  Manning  to  obtain  the 
lienefit  of  his  contract  with  Mrs.  English,  They  cited 
JSiary  ▼.  Johnson  (a). 

Mr.  Anderson  and  Mr.  Surrage,  for  Mr.  Woodford  (one 
«f  the  tenants  in  common),  supported  both  petitions. 

Mr.  Bailg  and  Mr.  H.  Stevens  for  Mrs.  English,  op« 
posed  both  petitions,  and  submitted  that  the  Court  had 
no  jurisdiction  to  interfere  with  the  Commissioners, 
whose  daty  and  discretion,  when  once  appointed,  were 
distinct  from  and  independent  of  the  Court  The  Com- 
missioners were  bound  to  make  the  partition  among  the 


(a)  2  Y.  &  Coll.  Ex.  586. 
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tenants  in  conimcn,  and  without  having  regard  to  any 
external  circumstances.  The  agreement  made  by  Mrs. 
English  with  Mr.  Manning  was  ultra  vires,  it  not  being 
competent  to  one  tenant  in  common  to  create  a  par* 
ticular  interest  in  the  property  either  For  herself  or  for 
any  third  person  to  the  detriment  of  the  other  tenants 
in  common.  Mr.  Manning  being  neither  a  party  to  the 
suit  nor  one  of  the  tenants  in  common,  the  Court  at  all 
events  could  not  entertain  his  petition. 


Mr.  Nalder  in  reply. 

The  Vice-Chancellor. 

It  is  the  duty  of  Partition  Commissioners  in  making 
a  partition  to  allot  the  property  in  such  a  way  as  that, 
if  any  one  of  the  tenants  in  common  desires  for  good 
and  sufficient  reasons  to  have  a  particular  portion  of 
the  property  allotted  to  him,  they  shall  make  the  allot* 
nient  of  that  f>ortion  to  him  accordingly,  provided  it  is 
a  matter  of  indifference  to  the  other  tenants  in  common; 
and  if  the  Commissioners  should  miscarry  in  the  per- 
formance of  their  duty,  this  Court  will  interfere,  even 
afler  they  have  made  the  partition. 

The  first  object  of  Mr.  Wrights  petition  is,  that  the 
portion  in  question,  instead  of  being  included  in  the  par- 
tition, should  be  sold,  and  the  money  applied  to  certain 
specific  purposes. 


The  right  of  any  person  being  a  tenant  in  common  to 
apply  to  the  Court  to  regulate  the  discretion  of  Partition 
Commissioners,  or  to  set  aside  anything  done  by  them, 
must  be  founded  either  on  some  miscarriage  of  the 
Commissioners  or  on  some  contract  or  dealing  between 
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the  tenants  in  common.     Mr.  Wright's  application  for 
a  sale  is  not  founded  on  any  ground  of  that  kind. 

The  second  part  of  the  prayer  of  Mr.  Wright's  petition 
is  founded  on  this : — he  says,  there  is  a  third  person,  Mr. 
Manning^  no  party  to  the  suit  or  to  the  partition,  to  whom 
justice  requires  that  a  particular  portion  of  the  property 
should  be  allotted  to   Mrs.  English ^  one  of  the  three 
tenants  in  common.  The  question  then  for  me  to  consider 
18,  whether  a  tenant  in  common  has  any  right  to  a  direc- 
tion from  the  Court,  that  a  particular  portion  of  the  pro- 
perty shall  be  allotted  to  one  of  the  tenants  in  common, 
in  order  that  such  tenant  in  common  may  be  obliged, 
xiot  by  any  party  to  or  by  any  proceeding  in  this  suit, 
iDut  by  a  stranger,  and  by  means  of  some  other  suit,  to 
cjo  justice  to  that  stranger.     I  apprehend  the  Court  has 
:x~io  jurisdiction  to  interfere  upon  such  a  ground.    I  must, 
'therefore,  dismiss  Mr.  Wright's  petition  with  costs. 

With  regard  to  Mr.  Manning's  petition,  Mr.  Manning 
is  not  a  party  to  the  suit.     It  appears  that  the  water 
^neadows  have  been  held  separately,  and  that  Mrs.  Eng» 
dish  agreed  to  sell  a  portion  of  the  estates,  including  the 
^vater  meadows,  to  Mr.  Manning,  subject  to  the  appro- 
bation of  the  Court,  which  she  never  obtained.     Mr. 
Manning  now  comes  and  asks  the  Court  to  direct  the 
Commissioners  to  allot  to  Mrs.  English  the  portion  of 
the  property  consisting  of  the  water  meadows,  which  she 
has  agreed  to  sell  to  him.     This  is  opposed  by  one  of 
the  tenants  in  common,  who  insists  that  the  water  mea- 
dows are  the  best  portions  of  the  property,  and  that  the 
partition  should  not  be  interfered  with.    Can  a  stranger 
interfere  in  this  way  ?     He  says,  it  is  true  I  am  not  a 
tenant  in  common,  but  I  come  and  ask  the  Court  to 
make  such  a  partition  among  the  tenants  in  common 


1860. 


WrIoht 

r. 
Vernon. 
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Wright 
Vermov* 


as  will  give  to  one  of  them  a  particular  portion  of  the 
property,  the  result  of  which  will  be  that  I  shall  be  in 
a  position  to  institute  proceedings  against  her  and  en- 
force my  contract.  The  Court  will  not,  upon  the  appli- 
cation of  a  person  who  is  a  stranger  to  a  partition, 
interfere  so  as  to  direct  the  Commissioners  to  allot 
particular  portions  of  the  property  to  a  particular 
person. 


I  must,  therefore,  dismiss  Mr.  Manning^s  petition,  with 
costs  as  against  Mr.  Wright  and  Mr.  Woodford^  but 
without  costs  as  against  Mrs.  English. 


1858. 
July  27. 

Will,  Residuary 
devise  of  Realty. 
Specific  Devise. 

A  residuary  de- 
vise of  real  es- 
tate since  the 
Wills  Act  (1 
Vict.  c.  26)  is 
not  specific. 

Therefore, 
where  the  per- 
sonal estate 
proved  defi- 
cient for  the 
payment  of 
debts,  the  real 
estates  devised 
by  way  of  resi- 
due were  held 
chargeable  with 
the  payment  of 
the  aebts,  in 
priority  to  the 
real  estates 
specifically  de- 
vised. 


DADY  V.  HARTRIDGE. 

X  HIS  suit  was  instituted  by  Harriett  Dady  for  the 
construction  of  the  will  of  Elizabeth  Horton^  and  the 
question  was  as  to  the  manner  in  which  the  different 
portions  of  the  testatrix's  real  estate  should  contribute 
to  the  payment  of  her  debts,  the  personal  estate  being 
insufficient. 

The  testatrix,  by  her  will  dated  the  9th  July,  1856, 
after  directing  her  executors  to  pay  her  debts  and 
funeral  expenses  and  making  certain  specific  devises  of 
freehold  and  leasehold  estates,  devised  certain  ground- 
rents  to  the  Plaintiff  Harriet  Dady ;  and  after  giving 
certain  specific  legacies  of  personal  estate  and  pecuniary 
legacies,  as  to  all  the  rest,  residue  and  remainder  of  her 
property  of  what  kind  soever,  she  gave  and  bequeathed 
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the  same  and  etery  part  thereof  unto  her  friend  Mrs. 
Cove  to  and  for  her  own  use ;  and  the  testatrix  appointed 
William  Witmot  and  William  Hartridge  executors  of 
her  will. 
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The  testatrix  died  on  the  18th  of  July,  1856,  leaving 
George  James  Dadg  her  heir-at-law. 

Certain  parts  of  the  real  estate,  specifically  det ised, 
lapsed  through  the  death  of  the  devisee  in  the  testatrix's 
lifetime. 

The  personal  estate  not  specifically  bequeathed  being 

insufficient  to  pay  the  debts  and  funeral  and  testamen* 

"Cary  expenses,  the  executors  entered  into  possession  of 

Xhe  testatrix's  real  and  personal  estate.     Under  these 

circumstances  the  Plaintiff  filed  his  bill  as  a  specific 

legatee,  praying  that  the  debts  of  the  testatrix  might  he 

paid  out  of  the  rents  come  to  the  hands  of  the  residuary 

legatee. 

Mr.  Bazalgette  and  Mr.  C  Browne,  for  the  Plaintiff 
and  the  other  specific  legatees,  contended,  that  since  the 
Wills  Act  (a),  a  residuary  devise  of  real  estate  was  not 
specific,  and  therefore  that  the  deficiency  of  the  personal 
estate  must  be  made  up  out  of  the  residuary  real  estate 
before  resorting  to  the  estates  specifically  devised;  or  at 
all  events  that  the  estates  specifically  devised  and  the  re- 
siduary real  estate  must  contribute  rateably  to  the  pay- 
ment of  the  debts. 


Mr.  C  Swanston  appeared  for  the  executors. 

Mr.  Lee  and  Mr.  W.  Morris,  for  the  residuary  devisee, 

(ci)  1  Vict,  c.  26. 
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1858.  submitted  that,  the  gift  of  the  residue  being  specific,  the 

^  estates  specifically  devised  and  the  residue  must  contri- 

Dady  '^  '' 

9.  bute  rateably. 

Hartridoe. 

The  following  cases  were  cited:— Zo9t^  v.  Short  (a); 
Hanby  v.  Roberts  (b);  Haslewood  v.  Pope{c)\  Silk  v. 
Prime  (d);  Bench  v.  Bytes  {e)\  Cole  v.  Turner (f); 
Mirehouse  v.  Scaife(y)  ;  Withers  y,  Kennedy (h);  Spong 
V.  Spong  (i) ;  Joy  v.  Campbell  (A) ;  Tombs  v.  Rock  (/) ; 
Jones  V.  Price  (m) ;  Gervis  v.  Oervis  (n) ;  Bowling  v. 
Hudson  (o) ;  Emuss  v.  Smith  (p) ;  Francis  v.  C&- 
iiioir(7);  Cogswell  v.  -4rwwiro7i^  (r) ;  Wheeler  v. 
Howell  (s) ;  Eddels  v.  Johnson  {t). 

The  Vice-Chancellor. 

The  question  is,  whether  a  residuary  devise  of  real 
estate  is,  since  the  Wills  Act,  specific  or  residuary. 

Before  that  act  real  estate,  of  which  a  testator  was 
not  seised  at  the  time  of  making  his  will,  would  not  pass 
by  such  will.  If  a  testator  gave  a  particular  real  estate 
to  Ay  and  gave  the  rest  of  his  real  estate  to  i3.,  inas- 
much as  he  could  only  devise  what  he  had  at  the  time 
of  making  his  will,  although  he  used  words  importing 
residue,  he  was  in  fact  devising   the   specific   estates 

(fl)  1  P.  Wms.  403.  (0  2  Coll.  490. 

(6)  Ambl.  127.  (w)   11  Sim.  557. 

(c)  3  P.  Wms.  322.  («)  14  Sim.  654. 

((f)    1   Dick.  384;    5.  C,  (o)   17  Beav.  248. 

1  Bro.  C.  C.  138,  n.  (;j)  2  De  G.  &  Sm.  734. 

{e)  4  Madd.  187.  {q)  1  Kay,  435. 

(/)  4  Russ.  376.  (r)  2  K.  &  Joh.  227. 

{g)  2  My.  &  Cr.  695.  («)  3  K.  &  Joh.  198. 

(A)  2  My.  &  K.  607.  (0  6  W.  R.  401 ;  S.  C,  1 

(t)  3  BI.  N.  S.  84.  Giff.  22. 
{k)  Ibid.  Ill,  n. 
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which  he  was  then  seised  of  and  nothing  else.     It  was  1858. 

the  same  thing  as  if  he  had  devised  those  particular 
estates  by  name.     If  a  testator  gives  to  il.  a  certain  i,. 

amount  of  £3  per  Cents.,  part  of  a  larger  sum  of  £o  per     Hartridoe. 
Cents,  then  standing  in  his  name,  and  then  gives  to  B. 
all  the  residue  of  the  £3  per  Cents,  then  standing  in  his 
name,  although  he  uses  words  importing  residue,  still 
the  gift  to  B.  is  a  specific  gift,  because  it  will  pass  only 
that  particular  stock  which  he  has  at  the  date  of  the 
will.     It  is  a  specific  bequest  to  B,  of  all  the  £3  per 
Cent.  Stock  then  standing  in  the  testator's  name,  except 
that  portion  of  it  which  is  bequeathed  to  ^. ;  and  a  de* 
"vise  of  the  residue  of  the  testator's  real  estate  under  the 
old   law,  before  the  Wills  Act,  stood  precisely  on  the 
same  footing  as  a  gift  of  "all  the  residue  of  the  £3  per 
Cents,  now  standing  in  my  name."     It  was  a  devise  to 
B,  of  the  particular  real  estates  which  the  testator  had 
at  the  date  of  the  will,  except  that  estate  which  is  de- 
vised to  A.     Such  a  devise  was  held  specific  and  not 
residuary,  although  given  by  words  importing  residue. 
It  would  not  have  included  after-acquired  realty,  nor 
would  it  have  included  a  lapsed  devise  of  any  particular 
portion  of  the  real  estate,  and  using  the  word  residue 
would    not  affect   the   question.     So,   if  there   was   a 
specific  devise  of  realty  to  A,^  and  a  devise  of  the  residue 
of  the  realty  to  fl.,  B,  was  as  much  a  specific  devisee 
as  il.,  and  specialty  debts  to  which  the  real  estates  were 
liable  would  be  a  charge  upon  both  pro  rata^  and  the 
word  residue  would  not  prevent  the  liability.     And  yet, 
even  under  the  old  law,  there  were  cases  in  which  a 
testator  having  devised  a  particular  real  estate  to  A., 
and  the  residue  of  his  realty  to  jB.,  the  Courts,  although 
holding  that  to  be  a  specific  devise,  yet  recognized  the 
distinction  between  the  two  gifts  in  respect  to  what  was 
assumed  to  be  the  testator's  intention  so  far  as  this,  that 
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if  he  charged  his  realty  with  debts  and  legacies  they 
would  throw  that  charge,  not  on  the  specifically  devised 
estates  and  on  the  residue,  but  on  the  residue  alone,  be- 
cause the  intention  was  assumed  to  be  that  A^  should 
have  the  particular  estate  which  was  devised  to  him  free 
from  the  charge,  and  that  the  residue  devised  to  Sm 
should  be  alone  liable  to  the  debts  and  legacies. 


The  Wills  Act  entirely  altered  the  nature  of  a  resi- 
duary devise  of  real  estate.  First,  the  24>th  section 
enacts,  that  in  the  absence  of  a  contrary  intention  the 
will  shall  be  construed  to  speak  and  take  effect  as  if 
executed  immediately  before  the  death  of  the  testator. 
The  effect  of  this  section  is  that  a  residuary  devise  will 
include  all  the  real  estate  acquired  at  any  time  after  the 
date  of  the  will,  but  it  would  not  necessarily  include  a 
lapsed  devise  of  realty  specifically  given.  Therefore,  in 
order  to  make  a  residuary  devise  of  real  estate,  like  a 
residuary  bequest  of  personalty,  include  everything  not 
otherwise  effectually  disposed  of,  the  25th  section  ap- 
plied to  lapsed  gifts  and  those  which  were  void  as  being 
contrary  to  law,  such  as  gifls  to  charities,  and  enacted 
that  they  should  all  be  included  in  a  residuary  devise. 
Thus,  in  every  respect  in  which  under  the  old  law  a 
residuary  devise  of  real  estate  differed  from  a  residuary 
bequest  of  personalty,  that  difference  was  done  away 
with.  The  act  has  not,  indeed,  declared  in  ei^press 
terms  that  a  residuary  devise  of  real  estate  should  not 
be  considered  specific,  but  I  think  it  has  said  so  in  sub- 
stance. 


What,  then,  is  the  effect  with  respect  to  the  liability 
of  the  different  portions  of  the  real  estates  to  the  pay- 
ment of  debts?  If  a  residuary  devise  is  no  longer  a 
specific  devise  of  each  particular  portion  of  real  estate 
which  may  be  comprised  therein,  but  merely  a  general 
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devise  of  all  such  real  estate  (if  any)  as  may  happen  not  1858. 
to  be  otherwise  eiTectually  disposed  of  by  the  will,  it 
would  seem  to  be  most  in  accordance  with  the  testator's 
intention  to  hold  that  the  real  estates  comprised  in  the  Hartridge. 
residuary  devise  are  liable  to  the  payment  of  the  debts 
in  exoneration  of  the  estates  specifically  devised,  in  order 
that  the  specific  devisees  may  have  that  benefit  which 
the  testator  clearly  intended  for  them,  upon  the  same 
principle  upon  which  the  residuary  personal  estate  is 
liable  to  the  debts  in  exoneration  of  specific  legacies. 
Indeed,  if  this  were  not  so,  the  Wills  Act  would  have 
the  effect  in  some  cases  of  making  specifically  devised 
estates  contribute  to  the  payment  of  debts  pari  passu  with 
other  estates  which  under  the  old  law  would  have  been  lia- 
ble to  the  debts  in  exoneration  of  the  specifically  devised 
estates;  for  under  the  old  law  an  estate  comprised  in  a 
devise  which  lapsed  descended  to  the  heir,  and  like  all 
other  descended  estate  was  liable  to  the  debts  in  exone- 
ration of  the  other  devised  estate.  But,  by  the  Wills 
Act,  the  estate  comprised  in  the  lapsed  devise,  instead  of 
descending  to  the  heir,  falls  into  the  residuary  devise; 
and  if  the  residuary  devise  is  to  be  considered  to  be  a 
specific  devise,  then  the  estate  comprised  in  the  lapsed 
devise  becomes  specifically  devised  to  the  residuary  de- 
visee, and  therefore  it  would  no  longer  be  liable  to  debts 
in  exoneration  of  the  other  specifically  devised  estates, 
as  it  was  before  the  Wills  Act,  but  would  only  be  liable 
to  contribute  to  the  debts  pari  passu  with  the  other 
specifically  devised  estates.  This  could  hardly  have 
been  the  intention  of  the  legislature. 

There  must  be  a  general  declaration,  that  the  residuary 
Property  is  primarily  liable  to  the  debts,  with  a  direction 
for  a  sale,  and  a  declaration  that  the  residuary  devise  of 
'Hie  estate  embraced  the  lapsed  devise  to  Mr.  Young, 

Vol.  1—2.  B 
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18G0. 
July  28,  31. 

WtUand 
Codicil. 
Real  Estate.  ^ .  ^^t«t^w  »         .^^..^mT^^^ 

Specific  Devise.  BARNWELL  t;.  IREMONGER. 

Residuary       nr%  ....,-, 

Devise.  1  HIS  was  an  administration  suit.    The  question  was 

.  T  -      as  to  the  manner  in  which  the  real  estates  devised  by  the 

A  testatrix  be-  "^ 

ing  possessed      will  and  codicil  of  the  testatrix  should  contribute  to  the 

of  three  estates,  payment  of  her  debts,  the   personal  estate  being  in* 
by  her  will  de-       ^  .      . 
vised  one  of       sufficient. 

those  estates  by 

ot^"^r'hrr*^ lands  "^^^^  Thomas,  being  entitled  to  real  estates  in  the 
and  tenements  counties  of  Anglesey,  Carnarvon  and  Denbigh,  by  her 
whatsoever  and  ^jn  jat^d  ^^e  2l8t  of  July,  1861,  devised  unto  John 
and,by  a  codicil  Browning  Edwards,  John  William  Ellis,  John  Morgan 
executed  on  the  and  Frederick  Long  Barnwell,  whom  she  appointed 
cificallv  devised  ^''"stees  of  her  will,  all  her  lands,  tenements  and  real 
her  two  other  estate  at  Cemmaes,  Lhinbadrig  and  Amlwch  or  else- 
estates,  to  dif-  ^here,  in  the  county  of  ilTicp/e^^ev,  and  all  other  lands, 
ferent  persons.  j  ^       ^»  ^ 

Held,  that      tenements  and  real  estate  whatsoever  and  wheresoever 

j^®.,^*'^  *"^  ^^  which  she  might  have  at  the  time  of  her  decease  or  had 

dicil  were  exe* 

cuted  to  carry     P^^®**  ^^  dispose  of  by  that  her  will,  upon  trust  tor  John 

out  one  inten-     Browning  Edwards  for  life,  and  after  his  death  in  trust 

non,  that  the      f^j.  j^j^  children  in   manner  therein  mentioned,  and  if 

will  must  he  ' 

read  as  if  it  con-  John  Browning  Edwards  should  die  without  issue,  she 

tamed  an  ex-      directed  that  her  trustees  should  stand  seised  of  her  said 

press  exception  ,       ,  ,  ,         ,.  ,        , 

of  the  two  es-     l^^us,  tenements  and  hereditaments  and  real  estates  for 

tates  devised  by  the  term  often  years  from  the  day  of  his  decease,  and 
the  codicil,  that  ^,^^^  .^   *i  j  •        au  *      •  j 

the  estate  de-     '"^'^^g®  ">c  same   and  receive   the  rents,  issues   and 

vised  by  name 

in  the  will  was  snecifically  devised,  and  that  the  devise  in  the  will  was  residuary 
so  far  only  as  related  to  after-acquired  property ;  and  therefore  that  all  three 
estates  must  contribute  rateably  to  the  payment  of  debts,  the  personal  estate 
being  insufficient. 

A  residuary  devise  of  real  estate,  since  the  Wills  Act  (I  Vict.  c.  26),  is  not 
specific. 
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profits,  and  by  accumulation  thereof  or  otherwise  pay 
off  and  discharge  the  mortgages,  charges  or   incum- 
brances on  the  said  estates  or  so  much  thereof  as  such 
rents,  issues  and   profits  might  be  sufficient  to  satisfy, 
and  at  the  expiration  of  such  ten  years,  or  so  soon  as 
all  such  mortgages,  charges  or  incumbrances  should  be 
satisfied,  if  the  same  should  be  sooner  discharged,  then 
she  directed  that  the  trustees  should  stand  seised  of  her 
said  real  estates,  upon  trust  for  the  second  son  of  her 
late  nephew  Rice  Robert  Huges,  and  the  heirs  of  his 
body,  if  such  second  son  or  any  of  his  issue  should  not 
previously  to  the  expiration  of  the  said   term  of  ten 
years  have  become  entitled  to   the  messuages,  lands, 
tenements  and  hereditaments  of  Trevor  Hally  in  Den- 
highshire^   belonging    to    her    late    mother   Margaret 
Thomas  under  her  will;  but  if  such  second  son  or  any 
of  his  issue  should  have  become  so  entitled,  then  she 
directed  that  her  trustees  should  stand  seised  of  her  said 
real  estates  upon  similar  trusts  in  favor  of  the  third 
son  of  her  said  late  nephew  Rice  Robert  Huges j  and  the 
lieirs  of  his  body,  and  in  case  of  the  said  second  and 
"third  sons  both  having  become  entitled  to  the  said  mes- 
suages and  lands  of  Trevor  Hallns  aforesaid,  previously 
to  the  expiration  of  the  said  term,  then  she  directed 
that  her  trustees  should  convey  the  said  real  estates  to 
such  uses  as  should  be  then  subsisting  of  and  in  the 
messuages,  lands  and  tenements  of  her  late  father  and 
brother  at  Coedhelen,  in  the  county  of  Carnarvon ;  and 
the  said  testatrix  directed,  that  if  the  second  son  of  the 
said  Rice  Robert  HugeSy  or  any  of  the  issue  of  such 
second  son,  should  become  entitled  to  an  estate  tail  in 
possession  in  equity  under  the  trusts  aforesaid  in  her 
said  real  estates,  then,  on  failure  of  issue  of  such  second 
son,  the  same  should  go  and  belong  to  the  third  son  of 
the  said   Rice  Robert  HtigeSj  and  on  failure  of  issue  of 

r2 
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Barnwell 

0. 

Irkmonoer. 


both  of  them  should  be  settled  to  the  aforesaid  subsist- 
ing uses  of  the  said  estates  at  Coedhelen:  and  the  said 
testatrix  further  directed,  that  if  the  third  son  of  Hice 
Robert  Huges^  or  any  of  the  issue  of  such  third  boo, 
should  become  entitled  to  an  estate  tail  in  possession  in 
equity  under  the  trusts  aforesaid  in  her  said  real  estates 
(without  the  second  son  or  any  of  his  issue  ever  bafiog 
become  entitled  to  any  estate  tail  therein),  then  on  fail- 
ure of  issue  of  such  third  son  the  same  estates  should 
be  settled  to  the  aforesaid  subsisting  uses  of  the  Coed- 
helen estates ;  and  the  said  testatrix  declared  that  it 
should  be  lawful  for  her  trustees  or  trustee  at  any  time 
or  times,  if  they  or  he  should  find  it  necessary  or  ex- 
pedient for  the  purpose  of  discharging  any  of  the  mort- 
gages, debts  or  incumbrances  aforesaid,  to  sell  or  mort- 
gage her  real  estates  or  any  parts  or  part  thereof;  and 
the  said  testatrix,  after  bequeathing  certain  pecuniary 
bequests  and  legacies  amounting  to  400/.,  charged 
such  bequests  and  any  other  pecuniary  legacies  which 
she  might  give  by  any  codicil  thereto  upon  her  real 
estate,  in  discharge  of  her  personal  property  thereby  or 
by  any  codicil  thereto  specifically  bequeathed.  The  said 
will  then  contained  the  following  clause : — "  And  I  be- 
queath to  the  said  John  Browning  Edwards  all  my 
plate,  furniture,  carriages,  horses,  apparel  and  other 
effects  whatsoever,  except  monies  or  securities  for  money, 
for  his  own  use  and  benefit,  and  expressly  and  abso- 
lutely discharged  from  payment  of  my  debts,  funeral 
or  testamentary  expenses,  which  I  charge  upon  my 
real  estates  in  exoneration  of  the  bequest  hereby  made 
to  him,  in  case  any  other  property  shall  be  insufficient 
to  discharge  the  same."  And  the  said  testatrix  ap- 
pointed the  said  John  Browning  Edwards  to  be  her 
executor. 
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Jane  Thomas^  by  a  codicil  to  her  will  bearing  the 
same  date  as  her  will,  gave  and  devised  all  the  land  and 
estate  of  her  said   late  sister    Trevor  Thomas,  called 
Morfa^  or  by  any  other  name,  lying  and  situate  in  the 
parish  oi  Llandwrog,  in  the  county  of  Carnarvon,  to 
Mary  Lloyd  for  her  life,  and  after  her  decease  to  all  her 
children  who  should  then  be  living  or  should  have  died 
leaving  issue,  and  their  heirs,  to  be  divided  equally  be- 
tween them  and  the  issue  oFany  deceased  child,  to  take 
his  or  her  share ;  and  she  gave  and  devised  all  the  other 
lands  and  tenements  of  her  said  late  sister  to  her  nephew 
John  Browning  Edwards  for  his  life,  in  the  same  man- 
ner and  with  the  same  powers  she  had  given  to  him  by 
her  will  as  to  her  estates  in  Anglesey  ;  and  subject  to 
his   life  estate,    she   gave  and  devised   such    of    her 
said  sister's  lands  and  tenements  as  were  situate  in  the 
parish  of  Llanbeblig,  in  the  county  of  Carnarvon  or  in 
the  town  of  Carnarvon,  to  the  son  of  her  late  nephew 
Jiice  Robert  Huges  who  should  succeed  to  the  Coedhelen 
estate  and  his  heirs,  so  as  to  be  held  and  go  along 
t^herewith;  and  the  testatrix  gave  and  devised  such  of  the 
lands  and  tenements  of  her  said  late  sister  as  were 
situate  in  the  county  of  Denbigh,  subject  to  the  life 
estate  of  the  said  John  Browning  Edwards,  to  such  son 
^f  the  said  Rice  Robert  Huges  as  should  succeed  to 
the  estate  of  Trevor  Hall,  so  as  to  be  held  and  go  along 
therewith ;  but  if  at  the  time  of  the  decease  of  the  said 
John  Browning    Edwards  either   the   said    Coedhelen 
estate  or  the  said  Trevor  Hall  estate  should  not  be- 
come  vested  in  possession  in  a  son   of  the  said  Rice 
Robert  Huges,  then  she  gave  the  lands  thereby  de- 
vised to  go  witb  such  estate  to  his  widow  Charlotte 
Huges  (one  of  the  Defendants),  for  her  own  use  and 
benefit,  until  ooe  of  his  sons  became  entitled  in  posses- 
sion to  such  estate* 
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The  testatrix,  Jane  Thomas,  died  on  the  26th  August, 
1856,  and  letters  of  administration,  with  her  said  will 
and  codicil  annexed,  were  granted  to  the  DeFendaut 
Pennant  Iremonger. 

Jane  Thomas  left  W,  It,  Huges  and  Pennant  Ire^ 
monger f  two  of  the  Defendants,  her  co-heirs  at  law. 

By  an  indenture  dated  the  17th  of  September,  1853, 
Jane  Thomas  mortgaged  the  Carnarvon  estates  to  the 
Plaintiff  Frederick  Lowry  Barnwell^  to  secure  2,000/. 
The  Plaintiff  also  held  a  promissory  note  from  Jane 
Thomas,  dated  in  1801,  for  the  sum  of  385/.  18^.  8c/. 

The  personal  estate  being  insufficient  to  pay  the  tes- 
tatrix's debts  the  Plaintiff  instituted  this  suit  on  behalf 
of  himself  and  the  other  creditors,  for  the  administration 
of  the  testatrix's  real  and  personal  estate. 

Mr.  Bailg  and  Mr.  B,  L.  Chapman  appeared  for  the 
Plaintiff. 

Mr.  Keane  appeared  for  Pennant  Iremonger. 

Mr.  Glasse  and  Mr.  Speed,  for  the  devisees  of  the 
Carnarvon  estate,  submitted  that  the  devise  in  the  will, 
being  a  devise  of  the  testatrix^s  lands,  tenements  and 
real  estate  in  the  county  of  Anglesey,  and  all  other 
lands,  tenements  and  real  estate  whatsoever  and  where- 
soever, was  a  residuary  and  not  a  specific  devise;  and 
therefore  that  the  Anglesey  estate  was  liable  in  the  first 
place,  in  exoneration  of  the  estates  devised  by  the  codicil, 
to  the  payment  of  debts  and  incumbrances. 

Mr.  IS.  F.  Smith  appeared  for  the  devisees  of  the 
Denbigh  estate  in  the  same  interest. 
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Mr.  71  H.  Hally  for  the  devisees  of  the  Anglesey 
estate,  submitted  that  the  devise  of  the  Anglesey  estate 
contained  in  the  will,  though  coupled  with  a  residuary 
devise  of  real  estate,  was  not  the  less  specific;  and 
therefore  that  all  the  three  estates  must  contribute 
rateably  to  the  payment  of  debts  and  incumbrances. 


1860. 

Barnwell 

r. 
Iremonger* 


Eddels  V.  Johnson  {a)\  Dady  v.  Hartridge(b)\  Pear* 
main  v,  Twiss(c);  Harris  v.  Watkins{d);  Graves  v. 
Graves  (e),  and  Spong  v.  Spong  (/),  were  cited  in  the 
course  of  the  argument. 


The  Vice-Chancbllor. 

The  questions  in  this  case  are,  first,  in  what  manner 
the  real  estates  of  the  testatrix  are  to  contribute  to  the 
^ebts,  the  personal  estate  being  insufficient ;  and  se- 
condly, whether  the  real  estates  or  any  of  them  are 
liable  to  the  payment  of  certain  pecuniary  legacies. 

The  testatrix  at  the  time  of  her  death  was  seised  in 
fee  of  three  estates,  one  in  Anglesey^  another  in  Car- 
^mrroit  and  the  third  in  Denbigh.  By  the  will  the  legal 
estate  in  the  property  thereby  devised  is  given  to  the 
trustees  in  fee,  and  all  the  limitations  in  the  will  are  of 
equitable  estates.  The  words  of  that  devise  in  the  will 
are  sufficient  in  themselves  to  comprise  all  the  three 
estates  she  then  had  and  also  all  the  real  estates  (if  any) 
which  she  might  afterwards  acquire  and  die  seised  of. 
She  did  not,  however,  in  fact,  afterwards  acquire  any 
other  real  estate.  But,  notwithstanding  the  generality 
of  the  terms  of  this  devise,  if  we  find  in  the  will  and 


(a)  1  GifF.  22. 
(6)  Ante,  p.JtHB. 
(c)  2  Giff.  U7. 


(d)  Kay,  438. 
{e)  8  Sim.  43. 
(/)  8  Bligh,  N.  S.  84, 
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codicil  a  clear  indication  of  an  intention,  to  use  the  lan- 
guage in  a  restricted  sense,  of  course  that  intention 
must  prevail.  The  will  does  not  contain  a  word  iiidt« 
eating  any  such  intention.  Do  we  find  any  such  indi<* 
cation  of  intention  in  the  codicil  ? 


Now  it  is  to  be  observed  that  the  codicil  was  executed 
on  the  same  day  as  the  will.  They  are  both  dated  the 
21st  of  July,  1851,  and  both  attested  by  the  same  wit- 
nesses. This  is  not  the  case  of  a  testatrix  making  a 
will  disposing  of  her  property  according  to  her  then  io« 
tention,  and  some  time  afterwards  changing  that  inten- 
tion, and  for  the  purpose  of  effecting  such  change  of 
intention  making  a  codicil  revoking  or  altering  any  of 
the  dispositions  which  she  had  made  by  her  previous 
will ;  there  is  not  a  word  in  the  codicil  indicating  that  slie 
was  revoking  or  altering  anything  which  she  had  done 
by  the  will  or  that  she  conceived  that  she  had  already 
by  her  will  disposed  of  all  her  real  estates.  Nor  is  this 
the  case  of  a  testatrix  who  had  made  her  will,  immedi- 
ately afterwards  adding  a  codicil  for  the  purpose  of 
giving  an  additional  legacy  or  two  which  she  bad  for«« 
gotten,  or  supplying  something  which  had  been  inad- 
vertently omitted  or  which  was  erroneous  iii  her  will. 
It  is  impossible  to  read  this  will  and  codicil  without 
seeing  that  they  were  made  simultaneously  to  effect  one 
single  intention  which  she  had  formed  and  matured  pre* 
viously  to  her  executing  either  of  them,  which  intentioQ 
embraced  all  the  dispositions  to  be  found  both  in  the 
will  and  in  the  codicil  and  which  intention  once  matured 
underwent  no  change  whatever.  At  the  moment  whea 
she  executed  the  will  she  had  already  resolved  upon  the 
dispositions  of  property  which  we  find  in  the  codicil, 
just  as  completely  and  definitively  as  she  had  resolved 
on  those  which  we  find  in  the  will,  and  as  soon  as  she 
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had  efiected  one  portion  of  her  then  intention  by  exe* 
coting  her  will  witliout  the  intervention  of  a  single  day 
(probably  not  even  of  many  minutes)  she  effected  the 
remaining  portion  of  that  intention  by  executing  her 
codicil. 
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The  cxxlicil  disposes  exclusively  and  completely  of  the 
estates  in  Carnarvon  and  Denbigh  which  had  belonged 
to  her  sister,  and  though  a  short  instrument,  it  deals 
with  those  estates  carefully  and  elaborately,  dividing 
them  into  different  portions  and  devising  the  portions  so 
as  ultimately  to  go  in  different  channels. 

On  examining  the  dispositions  made  by  the  will  and 
codicil  respectively  it  is  impossible  to  suppose  that  those 
contained  in  the  codicil  were  intended  to  be  tacked  on 
to  or  to  be  made  by  way  of  correction  or  alteration  of 
any  of  the  limitations  contained  in  the  will.  It  is  to  be 
observed  that  the  codicil  contains  no  words  of  revoca- 
tion, that  a  life  estate  is  given  to  John  Browning  Ed'- 
wards,  but  that  there  is  no  limitation  to  his  sons  and 
daughters  as  in  the  will;  that  there  is  a  reference  in 
the  codicil  to  the  devise  in  the  will  of  a  life  estate  to 
John  Browning  Edwards  with  respect  to  the  Anglesey 
estate;  that  the  limitations  in  the  will  are  all  equitable, 
while  in  the  codicil  there  is  no  refSerence  to  a  trust,  but 
the  legal  estate  is  devised  to  the  beneficiaries ;  and  that 
the  codicil  contains  no  term  of  ten  years  for  the  pur- 
pose of  paying  off  mortgages  by  accumulations  of  rents 
similar  to  that  contained  in  the  will. 


I  arrive  without  any  doubt  at  the  conclusion  that  the 
testatrix,  before  executing  the  will,  had  determined  to 
dispose  of  the  Carnarvon  and  Denbigh  estates  which 
had  belonged  to  her  sister  in  the  manner  appearing  in 
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the  codicil  by  a  separate  and  distinct  testamentary  in- 
strument from  that  by  which  she  disposed  of  her  other 
estate,  and  that  for  that  purpose  the  codicil  was  already 
prepared  for  execution  at  the  time  when  she  executed 
her  will,  and  that  she  did  not  intend  to  dispose  of  the 
Carnarvon  and  Denbigh  estates  by  the  will,  but  only  by 
the  codicil.  In  truth,  the  language  of  the  devise  in  the 
willy  though  I  admit  that  it  is  sufficiently  large  to  have 
comprised  every  real  estate  she  then  had  or  might  after- 
wards acquire,  is  such  as  to  be  not  inappi'opriate  on  the 
supposition  that  such  was  her  intention. — [His  Honor 
here  read  the  devise  in  the  will.] 


Now,  first,  it  may  be  observed  that  of  the  three  estates 
of  which  the  testatrix  was  then  seised  in  fee  in  posses- 
sion she  only  mentions  the  Anglesey  estate,  omitting  the 
Carnarvon  and  Denbigh  estates.  If  she  meant  by  that 
devise  to  pass  the  Carnarvon  and  Denbigh  estates  there 
does  not  seem  any  reason  why  she  did  not  mention  them 
as  well  as  the  Anglesey  estate.  She  certainly  did  not 
select  that  one  of  the  three  for  mention  as  being  her 
home  or  place  of  residence— it  was  not  so — for  at  the 
commencement  both  of  the  will  and  codicil  she  describes 
herself  as  of  Coedhelen^  in  the  county  of  Carnarvon^  and 
that  county  and  not  Anglesey  was  the  county  in  which 
she  had  her  home,  her  domicile  (using  that  word  in  the 
popular  sense).  But  further,  the  words  which  follow 
seem  to  point  more  to  future  than  to  present  property* 
Those  words  import  futurity  and  uncertainty. 

The  devise  in  the  will,  with  the  light  thrown  upon  it 
by  the  contemporaneous  codicil,  must  be  read  as  if  there 
was  an  express  exception  of  the  Carnarvon  and  Denbigh 
estates,  and  must  be  held  to  comprise  only  the  Anglesey 
estate  and  such  estates,  if  any,  as  she  might  afterwards 
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acquire.  If  the  devise  of  the  Carnarvon  and  Denbigh 
estates  (instead  of  being  contained  in  a  codicil)  had  been 
found  in  the  will  itself,  I  apprehend  there  could  be  no 
doubt  that  by  the  first  devise  she  did  not  mean  to  pass 
the  Carnarvon  and  Denbigh  estates ;  and  as  the  codicil 
was  made  and  executed  contemporaneously  with  the 
willy  for  the  reasons  I  have  stated  I  arrive  at  the  same 
conclusion  as  if  they  had  been  devised  by  the  will. 

There  is  no  gifl  in  the  will  or  codicil  of  the  general 
personal  estate ;  the  only  gifts  of  personalty  are  the 
specific  legacy  of  plate,  &c.,  to  John  Browning  Edwards 
at  the  end  of  the  will,  and  the  four  pecuniary  legacies 
amounting  to  400/.  which  occur  towards  the  end  of  the 
will.  Every  other  part  of  the  will  and  codicil  relates 
exclusively  to  the  disposition  of  the  real  estate. 

Neither  the  will  nor  the  codicil  contains  any  charge 
of  the  debts  on  the  real  estate,  except  that  in  the  last 
clause  of  the  will  the  debts  are  charged  on  the  real 
estates  in  exoneration  of  the  specific  legacy  of  platCy 
^c.  to  John  Browning  Edwards.  It  is  not  in  exonera* 
tion  of  the  personal  estate  generally,  but  only  in  ex- 
oneration of  that  specific  legacy.  The  charge  is  limited 
to  that  purpose,  and  its  only  effect  is,  that  if  all  the 
property  liable  by  law  to  debts  before  resorting  to 
specific  legacies  and  specifically  devised  estates  should 
have  proved  insufficient  to  pay  the  debts,  the  deficiency 
should  be  borne  by  the  specifically  devised  estates  in 
exoneration  of  the  specific  legacy  bequeathed  to  John 
Browning  Edwards. 

The  result  is,  that  as  to  the  debts  they  are  left  to  the 
operation  of  law,  except  only  that  if  all  the  property 
liable  to  them  by  law  has  been  exhausted  before  resort- 
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ing  to  the  specific  legacy  and  specifically  devised  estates, 
and  there  is  still  a  deficiency,  such  deficiency  shall  as 
between  the  specific  legacy  and  the  specifically  devised 
estates  be  made  good  by  the  latter  in  exoneration  of  the 
former. 


How,  then,  stands  the  law  with  respect  to  the  liability 
of  devised  real  estates  to  debts,  the  personal  estate  being 
insufiicient.  It  is  contended  on  behalf  of  the  devisees 
of  the  real  estates  devised  by  the  codicil  that  with  re- 
spect to  wills  made  since  the  Wills  Act,  where  there  is 

• 

a  devise  of  certain  real  estates  specifically  and  also  a 
residuary  devise  of  real  estates,  the  estates  comprised  in 
the  residuary  devise  are  liable  to  the  debts  before  the 
specifically  devised  estates  can  be  resorted  to,  and  that 
whereas  the  estates  devised  by  the  codicil  are  specifi-< 
cally  devised,  the  devise  in  the  will  is  only  a  residuary 
devise,  for  that,  although  the  Anglesey  estate  is  expi-essly 
mentioned  in  the  devise,  that  no  more  makes  it  a  specific 
devise  of  that  estate  than  the  enumeration  of  particnlar 
chattels  in  connection  with  a  general  residuary  bequest 
makes  the  gift  of  those  chattels  a  specific  bequest  On 
the  other  hand,  it  is  contended  that  the  estates  comprised 
in  a  residuary  devise  are  no  more  liable  to  debts  than 
those  estates  which  are  specifically  devised,  t.  e.,  devised 
by  a  specific  description,  for  that  every  devise,  though 
expressed  in  a  residuary  form,  is  specific;  and,  further, 
that,  even  were  it  otherwise,  the  Anglesey  estate  is  spe- 
cifically devised.  On  the  abstract  question  I  have  had 
occasion  not  long  since  to  express  my  opinion  {Dady  v. 
Hartridge  (a) ).  The  only  ground  that  I  am  aware  of» 
upon  which  the  doctrine  rested,  that  every  devise  of  real 
estate  though  expressed  in  a  residuary  form  was  specific, 


(a)  Ante,  p.  286 
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was  this,  that  until  the  Wills  Act  a  testator  could  only 
devise  the  estates  of  which  he  was  seised  at  the  date  of 
his  will.  That  ground  has  been  entirely  done  away  with 
by  the  Wills  Act,  and  the  ground  and  reason  being  gone 
it  appeared  to  me  that  as  a  necessary  consequence  the 
doctrine  must  fall.  To  that  opinion  I  still  adhere,  and 
I  do  so  with  the  less  hesitation  when  I  find  that  the 
Master  of  the  Rolls  has  taken  the  same  view. 
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But  it  is  unnecessary  for  me  to  go  further  into  this 
question,  because  I  am  of  opinion  that  the  devise  of  the 
Anglesey  estate  in  the  will  is  a  specific  devise.  I  have 
already  stated  the  reasons  why  I  have  arrived  at  the 
conclusion  that  the  devise  in  the  will  is  a  devise  only  of 
the  Anglesey  estate  and  of  such  other  real  estate  (if 
any)  as  the  testatrix  should  afterwards  acquire.  If  this 
is  80,  then  the  devise  of  the  Anglesey  estate  is  specific ; 
mnd  if  any  part  of  the  devise  is  residuary,  it  is  the  devise 
of  after-acquired  estates. 

As,  then,  all  the  three  estates  in  Anglesey,  in  Gzr- 
marvon  and  in  Denbigh  are  specifically  devised,  they 
must  contribute  rateably  to  the  debts. 

The  mortgage  debts  must  follow  the  general  rule.  If 
the  personal  estate  is  insufficient  to  pay  them,  each  of 
the  mortgaged  estates  must  bear  its  own  burden. 

With  respect  to  the  four  pecuniary  legacies,  they  are 
charged  by  the  will  on  the  real  estates. 


I  had  some  doubt  whether  the  charge  of  these  pecu- 
niary legacies  on  the  realty  was  intended  to  operate  for 
any  other  purpose  than  to  prevent  their  affecting  spe- 
cific legacies.     But  then  the  charge  on  the  realty  would 


254 


I860. 


Barnwell 

V. 

Iremonoer. 


CASES    IN    CHANCERY. 

have  no  operation  at  all,  for  of  course  specific  legacies 
cannot  be  liable  to  make  good  general  pecuniary  lega- 
cies. I  therefore  think  that  these  pecuniary  legacies  are 
charged  on  the  realty  if  the  personalty  is  insuflBcient  to 
pay  them. 


But  then  comes  the  question,  upon  which  real  estates 
are  these  pecuniary  legacies  charged  ?  Are  the  estates 
devised  by  the  will  alone  charged  with  them,  or  does 
the  charge  also  affect  the  estates  devised  by  the  codicil  ? 
I  think  that  all  the  estates  are  charged  with  them.  The 
language  is,  '^  I  charge  such  bequests  and  any  other 
pecuniary  legacies  which  I  may  give  by  any  codicil 
hereto  upon  my  real  estates,"  not  upon  '^  my  said  real 
estates."  Now,  throughout  the  will,  in  declaring  the 
trusts  of  the  real  estates,  the  language  is,  *^  my  said 
real  estates,"  thereby  referring  specially  and  exclusively 
to  the  estates  previously  devised  to  the  trustees.  But 
when  we  come  to  this  charge  of  the  legacies,  the  lan- 
guage is  changed,  and  (as  I  must  suppose)  designedly 
changed,  and  the  charge  is  expressed  to  be  ''  upon  my 
real  estates." 

I  am  therefore  of  opinion  that  all  three  estates  must 
contribute  rateably  to  these  legacies  as  well  as  to  the 
debts,  so  far  as  the  personal  estate  is  insufficient. 


The  case 
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The  case  now  came  on  to  be  spoken  to  on  the  minutes         ^^^'-^ 

of  decree  (a).  Barnwell 

rrn  .•  IrEMONGER. 

Inree  questions  arose —  

November  24. 

First.  Whether  the  costs  of  the  suit,  including  the    ^?*(f*    ^f^^ 
,   .         ,,.  -     ,  ,  of  Incumbered 

costs  mcurred  m  selling  part  of  the  real  estate,  were        Estates, 

chargeable  on  the  personalty  primarily,  and   any  de-    Vendor's  Lien, 

ficiency  on  the  real  estate,  or  whether  they  were  charge-  ^'  Costa  in- 
, ,  I         ,  ,  11  1  1  curred  in  sell- 

able on  the  estate  generally  or  be  apportioned.  jp^  real  estate 

in  an  adminis- 
A  cdnsiderable  portion  of  the  costs  had  been  occa-  J^  '  j"  *""    ^" 
sioned  by  a  sale  of  the  Anglesey  estate,  which  it  had  charged  on  such 

been  found  necessary  for  the  general  purposes  of  the  ''^®*  estate,  and 
II   I    <•         t       1  1     1  •  •  not  on  the  per- 

estate  to  sell  before  the  decree,  and  this  question  arose  gonal  estate. 

upon  this  portion  of  the  costs.  2.  Where  it 

is  ordered  that 
real  estates 
Second.  The  several  real  estates  having  to  contribute  which  are 

rateably  to  the  payment  of  the  costs  in  case  of  the  ^"^''g^/l  **'"" 
^  .  "^  .  incumbrances 

personal  estate  being  deficient,  whether  the  real  estates  shall  contribute 
should  for  that  purpose  be  valued  at  their  gross  values  rateably  to  the 
or  after  deducting  any  incumbrances  charged  on  them  \JJl^  g^ch  es- 

respectively.  tates  must  be 

valued  for  the 

It  appeared  that  some  of  the  estates  were  burdened  guch^eontribu- 

with  heavier  charges  than  others,  one  estate  being  in-  tion  at  the  net 

cumbered  nearly  up  to  its  value:  and  that  if  the  estates  va'"^'»  a"®"". 

,  payment  of  in- 

Were  valued  at  their  ^ro«5  values,  the  costs  would  be  very  cumbrances. 

Unequally  distributed.  3.  Where  the 

Court  had  de- 
clared that  cer- 
Tbird.  Whether  a  vendor's  lien  for  unpaid  purchase-  tain  devised  es- 
tates were  de- 
(a)  See  Judgment,  ante,  p.  24^7.  vised  subject  to 

incumbrances 
^liarged  thereon,  and  a  vendor  had  a  lien  for  unpaid  purchase- money  on  one  of 
^vch  estates,  the  Court  held,  that,  under  the  circumstances  of  the  case,  the 
^V'cndor's  lien  stood  precisely  in  the  same  position  as  any  other  incumbrance, 
^nd  that  it  must  be  paid  out  of  the  particular  estate  on  which  it  attached. 
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money  stood  in  the  same  positbo  for  the  porpofles  of 
the  suit  as  the  other  mortgages  and  incumbrancei. 

Part  of  the  Denbigh  estates  devised  by  the  testatrix 
Jane  Thomas  consisted  of  the  Garth  estate,  which  she 
devised  under  the  will  of  her  sister  TVevor  Thomas, 
Trevor  Thomas  had  agreed  to  purchase  this  estate  and 
to  pay  the  purchase-money,  but  died  without  having 
paid  for  the  estate,  having  devised  all  her  real  and  per- 
sonal estate  to  the  testatrix  Jane  Thomas,  who  also  died 
having  devised  the  estate,  but  without  having  paid  the 
purchase-money  due  in  respect  of  it,  although  Trevor 
Thomas*  estate  was  sufficient  to  have  satisfied  it. 

The  only  parties  interested  in  these  questions  were 
the  devisees  of  the  Anglesey  and  Denbigh  estates. 

Mr.  E.  F.  Smith  for  the  devisees  of  the  Denbigh 
estates. 

First  and  second.  The  costs  of  the  sale  of  real  estate 
for  the  purpose  of  paying  debts  are  an  expense  which 
the  real  estate  sold  ought  to  bear.  Those  costs  are  no 
part  of  the  general  administration,  but  a  special  expense 
incurred  by  reason  of  part  of  the  estate  requiring  conver- 
sion. At  any  rate,  in  suits  for  administration  like  the 
present,  where  large  costs  have  been  incurred  in  selling 
the  estates,  the  fair  and  reasonable  course  would  be  to 
apportion  the  costs  among  the  estates,  real  and  per- 
sonal, according  to  the  relative  value  of  those  estates; 
Christian  v.  Foster  {a).  The  Court  will  order  the  costs 
of  the  suit  to  be  apportioned  on  the  gross  values  of  the 
real  and  personal  estates. 

(a)  %  Phill.  161. 
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Third.  In  regard  to  the  question  of  the  vendor's  lien  1860. 

for  unpaid  purchase-money,  if  it  had  been  a  mere  mort-      ^ 
gage,  notwithstanding  the  case  of  Swainson  v.  Swain-  v. 

son(a),  it  would  be  payable  in  the  first  instance  out  of  laEMONOER. 
the  particular  estate;  but  being  only  a  vendor's  lien  for 
unpaid  purchase-money,  it  is  merely  a  personal  contract 
of  the  purchaser,  and  does  not  become  a  complete  charge 
on  the  estate  until  it  has  been  made  so  by  a  decree  of  a 
Court  of  Equity.  In  Hood  v.  Hood{b),  a  case  decided 
under  the  act  of  the  17  &  18  Vict.  c.  113,  Vice-Chan- 
cellor  Stuart  held,  that  a  vendor's  lien  for  unpaid  pur- 
chase-money was  distinguishable  from  a  mortgage,  and 
that  it  did  not  come  within  that  act.  •  He  also  cited 
Itice  V.  Rice  (c). 

Mr.  T.  H.  Hall  for  the  devisees  of  the  Anglesey 
estate. 

First  and  second.  The  personal  estate  must  bear  all 
the  costs  of  the  suit,  and  if  deficient  the  real  estates 
must  contribute  rateably.  There  is  no  pretence  for  the 
distinction  attempted.  The  administration  consists  in 
collecting  the  assets  and  paying  the  debts,  and  dividing 
the  surplus.  If  for  payment  of  debts  real  estate  requires 
to  be  sold,  that  is  part  of  the  administrative  application 
of  the  assets.  There  is  frequently  some  expense  incurred 
in  converting  particular  parts  of  the  personal  assets,  but 
it  was  never  heard  that  those  expenses  could  be  distin- 
guished and  thrown  on  the  particular  fund.  For  the 
purposes  of  contribution,  each  estate  must  be  estimated 
at  its  net  value,  after  deducting  the  incumbrances  affect- 
ing it,  and  not  at  its  gross  value,  otherwise  the  costs 

(a)  6  DeG.,  M.  &  G.  648.  (c)  2  Drew.  73. 

(6)  3  Jur.  N.  S.  68  h 

Vol.  1—2.  8 
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would  be  very  unequally  distributed^  as  some  of  the 
estates  are  iucuinbered  nearly  up  to  their  value. 

Third.  A  vendor's  lien  for  unpaid  purchase-money 
stands  precisely  in  the  same  position  as  any  other  mort- 
gage, and  therefore  must  be  borne  by  the  Denbigh  estate, 
in  respect  of  which  the  purchase-money  is  due ;  Scott  v. 
Beecher  (a) ;  Sproule  v.  Prior  (6) ;  Birds  v.  Askey  (c) ; 
Lard  Clarendon  v.  Barham  {d) ;  Swaimon  v.  Swain- 
son  («).  The  case  of  JEvans  v.  Smithson  {f),  cited  by 
Mr.  Tinney  in  Lord  Clarendon  v.  Barham  (d),  seems  to 
have  been  a  case  of  vendor's  lien.  The  case  of  Hood 
V.  Hood,  cited  on  the  other  side,  was  decided  on  the 
language  of  Locke  King's  Act,  which  relates  exclusively 
to  mortgages,  and  not  to  other  incumbrances. 


Mr.  E.  F.  Smith  in  reply. 

The  Vice-chancellor. 

First.  It  appears  to  me  that,  on  the  question  of  costs, 
the  cases  cited  do  not  apply.  Suppose  the  Anglesey 
estate  had  not  been  sold  before  the  decree.  It  would 
be  necessary  to  sell  the  estate,  and  there  being  no 
clause  exonerating  the  personal  estate,  all  the  general 
costs  of  administration  must  come  out  of  the  personal 
estate  in  the  first  instance,  though  it  may  make  no 
difference  in  the  end,  inasmuch  as  the  more  the  per- 
sonal estate  is  exhausted  by  the  payment  of  costs,  to 
so  much  greater  extent  will  it  be  necessary  to  resort  to 
the  real  estate  for  the  payment  of  debts. 


(a)  5  Mad.  96. 
{b)  8  Sim.  189. 
(c)  24  Beav.  618. 


(d)  1  Y.  &  C.  C.  688. 
{e)  6  De  6.,  M.  &  G.  648. 
{/)  Not  reported. 
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Bat  where  special  costs  are  incarred  in  relation  to 
the  real  estate  irrespectively  of  the  personalty,  it  may 
be  that  sach  costs  ought  to  be  charged  on  the  real 
estate. 
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In  the  present  case,  if  there  had  been  no  sale,  and  it 
was  now  necessary  to  raise  by  sale  or  mortgage  of  the 
Anglesey  or  Denbigh  estates  what  is  necessary  to  supply 
the  deficiency  of  the  personal  estate,  all  the  costs  up  to 
thia  time  would  be  the  costs  of  the  general  administra- 
tion, to  be  borae  by  the  personal  estate ;  but  where  any 
of  the  real  estates  are  sold  under  a  decree,  the  costs 
incurred  by  such  sale  would  be  the  costs  to  which,  it 
appears  to  me,  the  estates  sold  would  be  liable. 

In  this  case,  for  the  convenience'of  the  estate  gene- 
rally, it  became  desirable  to  sell  the  Anglesey  estate  at 
once;  and  I  think  the  same  principle  must  apply.  All 
the  costs  of  the  suit  generally  must  be  primarily  paid 
out  of  the  personal  estate,  but  the  costs  and  expenses 
of  the  sale  must  be  borne  out  of  the  particular  estate 
sold. 


Second.  As  to  the  mode  in  which  the  real  estates  are 
to  be  valued.  It  has  been  contended  (and  I  think 
justly)  that  they  should  be  valued  after  deducting  the 
charges  on  them  respectively.  What  will  have  to  be 
deducted  from  the  value  of  each  will  be  the  incum- 
brance on  each  particular  estate,  so  far  as  it  will  not 
be  satisfied  out  of  the  personal  estate. 

Third.  With  regard  to  the  vendor's  lien  for  unpaid 
purchase-money  for  the  Denbigh  estate  purchased  by 
Trevor  Thomas^  it  appears  to  me  that  for  the  purposes 
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of  this  suit  this  lien  must  be  treated  just  as  any  othe 
incumbrance.  The  question  does  not  tarn  upon  Lock 
King's  Act  (a),  that  act  relating  only  to  mortgages,  am 
not  to  incumbrances  generally.  I  think  that  for  th' 
purposes  of  the  present  suit  the  hen  for  the  unpaid 
purchase-money  must  be  treated  as  standing  precise!; 
on  the  same  footing  as  if  it  had  been  a  mortgage. 


(a)  17  &  18  Vict.  c.  113. 
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I860. 

Feb.  27,  «8. 

March  6. 


DAY  V.  DAY.  ^^'^S?'^'^' 


N  this  cause,  which  was  for  the  administration  of  the  Where  a  tes- 
tate of  Edwin  Horatio  Day.  one  question  turned  on  *?*°'  * .  ®* 

,    ^,  *  shares  in  a com- 

he  following  bequest  in  his  will,  dated  the  18th  July,  pany,  any  pay- 
866 :— "  I  give  to  him  (the  testator's  son  Horace)  also  ™"^«  remain- 
ny  shares  in  railways,  mines  and  other  undertakings  booming  due 

hat  may  belong  to  me  at  my  decease."  afler  his  death, 

which  are  ne- 
cessary to  con^ 

At  the  time  of  his  death,  the  testator  had  shares  in  '^^^"^e  ^^^^  & 
he  Ceylon  Railway,  upon  which  calls  were  made  after  holder^  must  be 
is   death.     The   railway  was   not    completed.     The  paid  by  his 
^i^uestion  was,  whether  these  calls  were  to  be  paid  by  the  8®"®J'^'  P®**" 

S  egatee,  Horace  Day,  or  out  of  the  testator's  estate.        but  if  he  was 

a  complete 
shareholder, 

Mr.  Walford,  for  the  Plaintiff,  stated  the  point  jwyment  of 

calls  made  ajler 
the  testator's 

Mr.  Fischer  for  the  residuary  legatees.  death  must  be 

The  legatee  ought  to  pay  these  calls;  they  are  calls  ^gcffic^legatee 
"^lot  accruing  due  till  after  the  testator's  death ;  they  are  of  the  shares. 
like  the  outgoings  of  a  leasehold.    The  shares  are  held 
subject  to  the  payment  from  time  to  time  of  calls,  which 
mre  analogous  to  the  ground-rent  of  a  leasehold. 

Mr.  Hastings,  for  Horace  Day,  referred  to  the  judg- 
ment in  Armstrong  v.  Burnet  (a).  The  testator  took 
certain  shares ;  that  was  a  contract  to  pay  the  calls ;  the 
calls  are  in  truth  the  purchase-money,  which  is  due 
from  the   moment  he   takes   the  shares.     Here   the 

(a)  20  Beav.  424, 
Vol.  1—3.  T 
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I860.  railway  is  not  completed ;  the  testator's  interest  in  the 

^^^T''*^^  railway  was  not  complete  till  he  had  paid  the  calls. 

1,^  His  estate  must  therefore  pay  them.     He  also  cited 

Day.  Blount  v.  Hiphins  (a)» 

Mr.  Boyle  for  children  of  the  residuary  legatee. 

Mr.  Sotheby  for  other  parties. 

Mr.  Fischer  replied. 

The  other  cases  cited  were  Jacques  v.  Chambers  (&) ; 
Addams  v.  Ferxck{c) ;  Barry  v.  Harding  {d)y  and  the 
cases  referred  to  in  Armstrong  v.  Burnet  {e). 

The  Vice-Chancellor  (referred  to  the  words  of 
the  bequest^  and  continued  :)— - 

There  are  no  other  words  in  the  will  to  assist  in  the 
construction.  No  doubt  if  there  could  be  found  in  the 
will  a  sufficient  indication  that  the  testator  meant  the 
legatee  either  to  bear  or  not  to  bear  the  liability  to 
future  calls,  that  intention  must  be  followed  out.  The 
question  here  is,  whether^  inasmuch  as  the  testator  had 
bound  himself  in  the  usual  way  to  the  railway  company 
to  pay  calls  on  his  shares  in  this  railway,  that  obligation 
of  the  testator  has  this  effect,  that  as  between  the  spe- 
cific legatee  and  the  general  residuary  legatee  the 
general  residuary  estate  is  liable,  in  exoneration  of  the 
specific  legatee,  to  pay  calls  not  made  till  after  the  tes- 
tator's death. 

One  thing,  at  least,  is  obvious,  that  to  hold  the 

(a)  7  Sim.  43.  (d)  1  Jo.  &  Lat.  475. 

(6)  2  Coll.  435.  (e)  20  Beav.  424. 

(c)  26  Beav.  384. 
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siduary  estate  liable  would  have  the  effect,  in  many         ^^^• 
cases,  of  occasioning  very  great  inconvenience.     For 
"wherever  a  testator  holding  shares  in  a  joint  stock  com- 
pany, on  which  all  the  calls  have  not   been  made, 
bequeaths  them  specifically,  if  his  residuary  personal 
estate  is  to  be  liable  for  all  future  calls,  it  comes  to  this, 
-that  you  must  keep  back  a  portion  of  the  residuary 
personal  estate  until  all  calls  that  may  be  made  at  any 
'Cime,  however  remote,  are  paid   up.     I   should   have 
^reat  hesitation  in  coming  to  the  conclusion  that  a  tes- 
^€ator  ever  intended  that.     It  is  quite  true  that  in  some, 
perhaps  in  most  undertakings,  all  the  calls  would  be 
xtiade  before  a  very  long  period  had  elapsed,  such,  for 
^instance,  as  a  railway.     But  there  are  others,  for  in- 
flitance,  an  insurance  office,  (as  to  which  we  know  that 
^f  its  tables  are  properly  constructed,  it  requires  very 
little  capital)  in  which  it  might  not  be  necessary  to 
make  all  the  calls  for  many  years;  nay,  perhaps  they 
might  never  be  required.     In  such  cases  I  do  not  see 
where  the  inconvenience  is  to  end.    You  cannot  tell 
how  long  you  must  tie  up  the  testator's  estate.     I  do  not 
say  this  argument  is  conclusive ;  but,  consistently  with 
the  principles  of  law,  the  Court  can  decide  against  the 
liability  of  the  testator's  general  estate,  it  would,  at  least, 
avoid  a   very  great  and   grave   inconvenience.      And 
I  cannot  help  feeling  strongly  persuaded  that  in  all  such 
cases,  if  you  could  ask  a  testator,  whether  he  intended 
the  particular  legatee  to  pay  subsequent  calls,  he  would 
say,  **  of  course ;  I  put  him  in  my  place  as  to  these 
shares ;  I  give  him  the  benefit  cum  oiierer 

Now  let  us  see  how  the  matter  is  affected  by  autho- 
rity. If  it  were  re^  integral  I  should  say  generally  that 
the  specific  legatee  must .  pay  the  calls  made  subse- 
quently to  the  testator's  death.    But  it  appears  to  me 

t2 
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1 860.  to  be  a  just  principle,  which  the  Master  of  the  RoII^ 
recognized  in  Armstrong  v.  Burnet,  that  where  a  tea? 
tator  purports  to  bequeath  shares  in  a  company,  if 
at  his  death  any  payments  remain  to  be  made  which 
are  necessary  for  constituting  him  a  complete  share* 
holder,  those  payments  must  be  made  out  of  the  general 
estate.  But  I  do  not  see  any  reason  to  put  on  the 
same  footing  calls  made  after  the  testator's  death, 
which  are  necessary,  not  for  constituting  the  testator  a 
complete  shareholder,  but  for  rendering  the  under- 
taking itself  a  working  concern.  Haying  regard  to  the 
cases,  I  cannot  help  thinking  that  if  the  learned  judge 
who  decided  Jacques  v.  Chambers  and  Wright  y, 
Warren  had  not  thought  himself  bound  by  Blount  v. 
Hipkins,  he  would  not  have  arrived  at  the  conclusion 
that  he  did  arrive  at.  I  think  the  Master  of  the  Rolls 
in  Armstrong  v.  Burnet,  felt  some  difficulty  in  recon- 
ciling the  decision  in  that  case  with  that  which  he  felt 
to  be  the  just  principle,  and  upon  which  he  decided 
Addams  v.  Ferick,  namely,  that  the  question  depends 
entirely  upon  this,  whether  the  call  was  made  before 
or  after  the  testator's  death.     I  shall  follow  that  view. 

It  has  been  argued  that  the  general  estate  ought  to 
bear  the  calls  till  the  undertaking  is  a  going  concern, 
that  is,  till  the  railway  is  opened  for  traffic.  It  strikes 
me  that  to  adopt  that  principle  would  lead  to  great 
difficulties.  Suppose,  at  the  testator's  death  the  rail- 
way had  been  finished  for  a  portion  only  of  the  whole 
intended  line,  and  was  carrying  so  far,  and  was,  there- 
fore pro  tanto  a  going  concern.  Is  that  a  completion 
of  the  undertaking  in  the  sense  implied  in  the  argu- 
ment? I  feel  strongly  persuaded  that  the  testator 
never  meant  to  say,  **  if  when  I  die  the  Ceylon  Jtail" 
way  carries  throughout  the  line,  the  specific  legatee  is- 
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to  bear  the  calls;  but  if  it  oDiy  carries  for  a  limited  I860, 

portion  of  the  line,  then  my  residuary  estate  is  to  bear        ^^ 
them;' 


I  cannot  give  any  weight  to  the  consideration,  that 
it  was  the  testator's  obligation  to  pay  them.  If  that 
ivere  to  afford  the  rule,  his  estate  ought  to  bear  all 
future  ground  rents  of  leaseholds. 

I  am  of  opinion  that  the  right  principle  is,  that  if  any 
payments  were  necessary  at  the  testator's  death  to  con- 
stitute him  a  complete  shareholder,  they  must  be  borne 
by  his  estate;  but  if  he  was  a  complete  shareholder,  all 
calls  made  after  his  death  ought  to  be  borne  by  the 
specific  legatee. 


V, 

Day. 
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I860. 
March  5,  6. 

Separate  Estate, 

ReBtraint  on 

Anticipation, 

Arrears  and  PEMBERTON  V.  M'GILL. 

future  Payments 

^  _^''^*       A  HE  question  in  this  case  was,  whether  the  arrears  and 
Where  an  an-     future  payments  of  an  annuity  payable  to  an  executrix, 

nuity  was  given  ^j^^  ^^g  ^  married  woman,  to   her  separate  use  and 

to  an  executrix,      ,  '  \ 

who  was  a  mar-  without  power  of  anticipation,  were  applicable  to  make 

Tied  woman,  to  good  certain  assets  of  the  testatrix  which  the  executrix 
her  separate  use  ,     ,      .         ,.    , 
without  power    "^^  misapplied. 

of  anticipation, 

cutrix*^  d'^^".  ^(^^<^f^  Shuter,  being  possessed  of  considerable  real 

appropriated  and  personal  property  in  England  and  America^  by  her 

assets  of  the  tes-  ^ii|^  dated  the  15th  of  November,  1852,  bequeathed  the 

a  suit  for  the  residue  of  the  estates,  of  which  she  might  die  possessed, 

administration  (except  such  of  them  as  were  in  America)  to  the  Plain- 

trix's^smte'  ^*^^  ^^^  ^^^  other  persons,  whom  she  appointed  her 

the  Court  held^  trustees,  upon  trust  to  sell  the  same  and  pay  the  debts 

that  in  takmg  ^^^  legacies  given  by  her  will,  and  invest  the  residue  in 

payments  of  the  ^^^^  English  or  American  securities  as  8.  E.  8,  M*  Gill 

annuity  which  should   appoint,  and   in   default   upon   trust  that  the 

were  liable  to  trustees  should  pay  thereout  an  annuity  of  300L  (which 

be  applied  to  by  a  codicil  she  increased  to  850Z.)  to  S.  E,  8.  M^Gill  for 

make  good  the    j^gj.  geparate  use,  without  power  of  anticipation ;  and  the 
executrix  8  mis-  .  r.     ^^  . 

appropriations;  testatrix  appointed  S.  E.  o.  M'Gill  executnx  of  her 

but  that  the         ^iH. 
future  pay- 
ments, being 
subject  to  the         The  testatrix,  Sarah  Shuter,  having  died  in    1854, 

restraint  on         ^^  jg   5   M'Gill  as  executrix  took  possession  of  the 

anticipation,  .  '^ 

were  not  so        household  furniture,  and  all  the  assets  of  the  testatrix, 

liable.  which  were  in  England,  and  sold  the  same  and  applied 

the  proceeds  of  such  sale  to  the  extent  of  4fl00L  to  her 
own  use,  but  gave  no  notice  of  such  sale  to  the  trustees*^ 
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S.  E.  8.  M'Gill  had  applied  for  probate  of  the  tes-  1800. 

tatrix's  will,  but  beins  a  married  woman,  and  living     ^ 

^  .  .  ®        PsMBEaTON 

apart  from  her  husband,  who  resided  in  America,  she  ^^ 

ivas  unable  to  obtain  probate,  her  husband  not  con-        M'Gill. 
curring  with  her  in  the  application. 

It  appeared  that  the  annuity  of  350/.  had  fallen  into 
arrear,  to  the  extent  of  nearly  2,000/. 

Under  these  circumstances  the  Plaintiff,  as  one  of  the 
trustees,  filed  a  bill  for  the  administration  of  the  estate 
of  Sarah  Shuter,  for  an  account  and  an  injunction  as 
against  8.  E.  8.  M'Gillj  and  for  a  receiver  of  the  tes- 
tatrix's estate  and  effects. 

Mr.  Bcdljf  and  Mr.  Karslake,  for  the  Plaintiffs,  sub* 
mitted,  that  the  executrix  having  misappropriated  the 
assets  of  the  testatrix,  it  was  not  equitable  that  she 
should  be  allowed  to  receive  anything  without  ac- 
counting for  what  she  had  so  misappUed.  With  regard 
to  the  arrears  of  the  annuity^  there  could  be  no  doubt 
that  they  were  liable  to  make  good  her  defaults.  With 
regard  to  the  future  payments  of  the  annuity,  they 
submitted  that  the  separate  property  of  a  married 
woman  was  just  as  liable  to  make  good  her  defaults  as 
the  property  of  a  feme  sole,  and  that  the  proviso  against 
anticipation  did  not  alter  the  case ;  Vaughan  v.  Van- 
derstegen(a)\  Wilton y,HilH]b)\  Derbishirey.Holme{c). 

Mr.  Cotterell,  for  the  executrix  S.  E.  S.  M'Gill, 
submitted  that  the  separate  estate  of  a  married  woman 
without  power  of  anticipation  could  not  be  applied  by 
the  Court  in  making  good  her  defaults;   Jackson  v. 

{a)  ft  Drew.  165.  (c)  3  De  G.,  M.  &  G.  80. 

(6)  4  W.  R.  66. 
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I860.  Hobkou8e{a);  Robinson  yf.WIieelwright{h)\  Barrow  y. 

-p^^^^^^^        Barrow (c) ;  Clive  v.  Carew (rf). 

Mr.  Baify,  in  reply. 

The  Vice-Chamcbllor  reserved  judgmeDt. 


M'GlLL. 


March  6. 


The  VrcE-CHANCBLLOR  said,  that  he  had  do  hesita- 
tion in  coming  to  the  conclusion  that  the  arrears  of  the 
annuity,  which  of  course  were  not  affected  by  the  re- 
straint on  anticipation,  must  be  applied  in  making  good 
the  misappropriations. 

With  regard  to  the  future  accruing  payments  of  the 
annuity  the  case  was  different ;  and  he  was  of  opinion 
upon  the  authorities  that  such  accruing  payments  could 
not  be  made  liable  in  such  a  way.  The  case  of  Clive 
V.  Carew  differed  from  the  present,  as  in  that  case  there 
was  no  restraint  on  anticipation. 

He  had  come  to  the  conclusion,  although  his  incli- 
nation would  have  been  to  have  made  the  future  ac- 
cruing payments  liable  to  make  good  the  misappro- 
priations, that  he  could  not  do  so. 


t 


a)  2  Mer.  4SS. 

b)  6  De  G.,  M.  &  G.  535. 


(c)  4  K.  &  J.  409. 
Id)  5  Jur.  N.  S.  487. 
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I860. 
March  20. 


WARD  V.  SHAKESHAFT.  nSctimer. 

1  HE  only  question  in  this  suit,  which  was  for  fore-  What  dis- 
closure, was  as  to  the  costs  of  some  of  the  Defendants  ^^*A™r  !"^l^'!' 
'  .  a  Defendant  to 

who  had  disclaimed.  his  costs. 

With  regard  to  Wilhon,  one  of  the  disclaiming  De- 
fendants, the  Plaintiff  had  made  him  a  Defendant  as 
being  a  judgment  creditor  of  the  mortgagor.  It  ap- 
peared that  he  had  notice  of  the  suit,  but  only  disclaimed 
by  his  answer. 

Joseph  WUliamSf  another  disclaiming  Defendant,  had 

given  to  the  Plaintiff  notice  before  the  commencement 

of  the  suit  that  he  was  a  mortgagee  of  the  premises  in- 

^^^luded  in  the  Plaintiff's  mortgage.    This  Defendant  by 

ft^is  answer  simply  submitted  his  rights  to  the  judgment 

f  the  Court. 


Henry  Steel,  another  of  the  Defendants  who  dis- 
laimed,  and  who  had  been  made  a  Defendant  as  being 
^^nother  mortgagee,  put  in  his  answer  and  subsequently 
ded  an  affidavit,  offering  to  disclaim  on  payment  of  his 
^^osts. 

James  Cazenove,  another  Defendant,  had  been  made 
«  Defendant  as  the  assignee  under  the  bankruptcy  of 
John  Shaheshaft,  who  had  been  also  made  a  Defendant 
as  a  subsequent  mortgagee.  With  regard  to  the  De- 
fendant Cazenove,  it  appeared  that  by  his  answer  he 
admitted  notice  of  the  suit  and  had  instructed  his  soli- 
citors to  appear  for  him>  but  before  such  appearance  his 
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I860.  solicitors,  in  April,  1859,  wrote  a  letter  to  the  Plaintiff's 

T^^^*^         solicitors,  stating  that  the  Defendant  James  Cazenave 

i;,  disclaimed  all  right  and  interest  in  the  subject  matter  of 

Shakeshapt.    the  suit,  and  was  willing  and  offered  to  have  the  bill 

dismissed  as  against  him  without  costs  up  to  that  time, 
but  that,  notwithstanding  that,  if  the  Plaintiff  desired 
the  Defendant  Cazenove  to  appear  they  would  enter  an 
appearance  for  him,  but  in  that  case  they  should  ask 
for  his  costs.  The  Plaintiff's  solicitors  answered  that 
Cazenove  ought  to  have  immediately  disclaimed  on 
notice  of  the  suit,  and  that  if  the  bill  was  then  dismissed 
as  against  him  the  Plaintiff's  title  would  be  defective  in 
case  of  a  foreclosure,  and  therefore  he  must  appear  and 
disclaim  by  answer,  and  the  bill  could  then  be  dismissed 
as  against  him  without  costs.  The  Defendant  Cazenave 
consequently  put  in  an  answer  stating  that  he  did  not 
claim,  and  never  had  claimed,  any  interest  in  the  subject 
matter  of  the  suit  or  in  the  mortgaged  premises,  and 
had  always  been  ready  to  disclaim,  and  he  submitted 
that  he  was  entitled  to  his  costs,  at  all  events  since  the 
letter  of  April,  1859. 

John  Broadhurstf  another  Defendant,  was  made  a 
Defendant,  as  having  an  interest  in  the  subject-matter 
of  the  suit  in  respect  of  a  decree  which  he  had  obtained 
as  the  next  friend  of  Mary  JBroadhurst  against  the  Plain- 
tiff's mortgagor,  Enoch  Gerrardf  in  a  suit  of  JBroad" 
hurst  V.  Gerrard,  by  which  decree  certain  monies  were 
ordered  to  be  paid  to  the  credit  of  the  cause  of  the  said 
Enoch  Gerrard,  It  appeared  that  the  Defendant  ^roaci- 
hurst  before  service  but  after  the  filing  of  the  bill  under- 
took to  appear;  and  he  disclaimed  by  his  answer  as 
follows  : — ^'  I  never  did  claim  any  interest  in  the  mes- 
suages and  hereditaments  comprised  and  described  ia 
the  indenture  in  the  said  bill  mentioned,  or  any  part 
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thereof,  and  I  disclaim  all  right,  title  and  interest  in  the 
same  messuages  and  hereditaments,  and  every  part 
thereof;  and  I  say  that  no  application  was  made  to  me 
by  or  on  behalf  of  the  Plaintiff  prior  to  the  institution 
of  the  suit,  and  I  disclaim  any  interest  in  the  matters 
in  question  in  the  suit,  and  if  the  Plaintiff  had  applied 
to  me  before  the  institution  of  the  suit  to  disclaim,  I 
would,  without  suit,  have  released  and  disclaimed  all 
interest  in  the  said  messuages  and  hereditaments  and 
every  part  thereof,  and  I  humbly  submit  that  I  ought 
to  be  paid  my  costs  of  the  suit." 

Mr.  Glasse  and  Mr.  W.  D.  JEvans,  for  the  Plaintiff, 
referred  to  Ford  v.  Lord  Chesterfield  (a) ;  Talbot  v. 
Kemshead  (b). 

Mr.  JFreeling,  for  the  Defendant  Cazenave,  submitted, 
that  he  was  entitled  to  his  costs. 

Mr.  Jesself  for  the  Defendant  Broadhurst,  submitted, 
that  the  bill  showed  that  he  was  not  a  judgment  creditor 
under  the  18th  sect  of  1  &  2  Vict.  c.  110. 

Mr.  C.  J7.  Smithy  for  the  Defendant  Willson^  cited 
Sradley  v.  Borlase  (c). 

Mr.  Glasse,  in  reply  as  to  Broadhwrst. 
Bellamy  v.  Brichenden  (d)  was  also  cited. 
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1860. 


Ward 

V, 
ShAKE8HA7T« 


The  Vicb-Chakcbllor. 

With  respect  to  Willson,  who  was  a  judgment  cre« 
ditor,  be  was  aware  of  the  suit  and  only  disclaimed  by 
his  answer,  the  bill  must  therefore  be  dismissed  as 


t 


a)  16  Beav.  520. 

b)  4  K.  &  J.  93. 


(c)  7  W.  R.  125. 
Id)  4  K.  &  J.  670. 
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I860.  against  him  without  costs.    With  respect  to  Williams, 

^^^^^^^        who  was  a  mortgage-creditor,  and  gave  notice  to  the 

^^^         Plaintiff,  he,  by  his  answer,  has  simply  submitted  his 

Shakeshaft.    rights,  and  as  to  him  the  common  decree  must  be  made. 

With  respect  to  the  Defendant  Steel,  he  did  not  dis- 
claim by  his  answer,  but  filed  an  affidavit  after  answer; 
and  by  it  offered  to  disclaim  on  being  paid  his  costs : 
he  is  clearly  not  entitled  to  his  costs.    With  respect  to 
Cazenove,  the  assignee  of  the  mortgagor,  he  undertook 
to  appear  first,  and  offered  to  disclaim  and  have  the  bill 
dismissed  against  him  without  costs,  which  was  clearly 
what  he  ought  to  do :  the  Plaintiff  having  thought  fit  to 
continue  the  suit  as  against  him,  he  is  entitled  to  his 
costs.    With  respect  to  the  Defendant  Sroadhurst,  he  is 
the  only  one  whose  case  is  doubtful.     He  never  claimed 
and  never  had  any  interest  according  to  the  statements 
in  the  bill.    Although  he  got  a  decree  against  Gerrard, 
nothing  was   paid   to  him,  but  certain   monies  were 
ordered  to  be  paid  into  Court  to  the  credit  of  the  cause ; 
but  this  did  not  constitute  him  a  judgment-creditor. 
A  correspondence  took  place,  and  Broadhurst  under- 
took to  appear  before  actual  service  of  the  bill  but  after 
bill  filed.    Broadhurst  had  a  right  to  know  what  he 
had  to  do  with  the  matter,  and  the  Plaintiff  must  have 
seen  that  he  had  no  connection  with  it.    The  Defendant 
Broadhurst,  being  made  a  party,  filed  an  answer,  by 
which  he  stated  that  he  never  ^laimed  and  now  dis- 
claimed all  interest  in  the  matters  in  question,  and 
further  went  on  to  say  that  no  application  was  ever 
made  to  him  before  the  bill  was  filed.    That  was  true; 
and  it  being  proposed  to  dismiss  him  without  costs,  he 
objected,  and  the  question  was,  whether  his  disclaimer 
was  sufficient.     [It  appeared  to  his  Honor,  inasmuch  as 
he  never  had  and  never  claimed  any  interest  and  dis* 
claimed  by  his  answer,  he  was  entitled  to  his  costs.] 
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I860. 
July  9. 

Winding-up 
Acts* 

Jn  re  NORTHUMBERLAND  AND  DURHAM        Compromise. 
DISTRICT  BANKING  COMPANY.  ^SS  """^ 

Ex  parte  TOTTY.  «^  f  ««  hct. 

^  c.  60,  s.  19. 

1  HE  question  in  this  case,  which  came  on  upon  an  xi,e  Court  in 
adjourned   summons,  was,   whether  the  Court  would  directing  a 
direct  a  compromise  proposed  to  be  entered  into  by  the  under  ^heToth 
official  liquidators  appointed  under  the  winding-up  with  section  of  the 
a  body  of  thirty-five  shareholders,  without  the  liqui-  21  &  22  Vict, 
dators  stating  to  the  Court  or  to  the  creditors  the  par-  ajudicial  dis- 
ticulars  of  the  proposed  compromise,  or  the  grounds  cretion,  and 
upon  which  they  had  decided  that  such  compromise  ^jg  J^'j  \^^^ 

would  be  beneficial  to  the  creditors.  liquidators  to 

enter  into  a 

The  compromise  was  proposed  to  be  made  under  the  ^®.||"P''^"J'®®. 

^    ^  .  without  having 

19th  section  of  the  Joint  Stock  Companies  Amendment  the  means  of 

Act,  1858(a).  itself  forming 

an  opmion  as 

(a)  21  &  22  Vict.  c.  60.      contingent,     ascertained    or  to  the  propriety 
The  19th  section  is  as  fol-      sounding   only   in    damages,  ofthecompro- 
lows : — "  The  1 6th  section  of     subsisting    or    supposed    to  mise. 
the  Joint  Stock  Companies     subsist  between  the  company      Therefore 
Act,  1857,  shall  be  repealed,      and  any  contributory  or  aU  where  official 
and  in  lieu  thereof  be  it  enact-      leged  contributory  or  other  liquidators  ap- 
ed as  follows :  the  liquidators     debtor  or  person  apprehend-  plied  to  the 
shall  have  power  to  compro-      ing  liability  to  the  company,  Court  to  direct 
mise  all  calls  and  liabilities  to      upon  the  receipt  of  such  sums  a  compromise, 
calls,  debts  and  liabilities  ca-     payable  at  such  times   and  which  had  been 
pable  of  resulting  in  debts,     generally  upon  such  terms  as  proposed  by  a 
and  all  claims,  whether  pre-     may  be  agreed  upon,  with  body  of  thirty- 
sent   or    future,    certain   or      power  for  the  liquidators  to  five  share- 
holders in  a 
company  which  was  being  wound  up,  to  pay  among  them  an  aggregate  sum 
in  discharge  of  their  liabilities  as  shareholders,  but  without  disclosing  to  the 
Court  the  particulars  or  data  of  such  compromise,  the  Court  refused  the 
application. 

It  is  in  the  discretion  of  the  Court  whether  notice  shall  be  given  to  creditors 
under  the  19th  section  of  the  21  &  22  Vict,  c.  60. 
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I860. 

In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTY. 


The  proposal  was  in  efTect  that  the  thirty-five  share- 
holders named  in  the  list  contained  in  the  proposal 
should  subscribe  157,000/.  for  the  purpose  of  obtaining 
their  release  from  all  future  and  present  calls  and  all 
liability  as  shareholders  in  the  banking  company,  and 
of  purchasing  certain  property  of  the  bank.  It  was 
proposed  that  they  should  pay  86,000/.  in  respect  of 
their  release  from  liability  as  bank  shareholders,  and 
two  sums  of  65,000/.  and  7,000/.  for  the  purchase  of 
the  bank  property  by  certain  instalments  at  specified 
dates.  That  no  joint  liability  should  attach  to  the 
subscribers  in  respect  of  either  of  those  sums,  but  that 
each  individual  subscriber  should  be  responsible  only 
for  the  amount  subscribed  by  him,  and  should  be 
entitled  to  his  release  as  a  bank  shareholder,  subject 
only  to  his  discharging  the  sum  agreed  to  be  paid  by 
him.  A  sealed  envelope  accompanied  the  proposal 
containing  the  particulars  of  the  subscription  for  the 
157,000/.,  which  was  to  remain  deposited  and  unopened 
in  the  hands  of  the  official  liquidators  until  the  Court 
should  have  decided  upon  the  arrangement,  when  if  the 
decision  were  favorable  to  the  compromise,  the  enve- 


take  any  security  for  the  dis- 
charge of  such  debts  or  lia- 
bilities, and  to  give  complete 
discharges  in  respect  of  all 
or  any  such  calls,  debts  or 
liabilities,  subject  to  the  pro- 
viso that,  where  an  order  has 
been  made  by  the  Court  for 
winding  up  a  company  com- 

Eulsorily,  or  where  an  order 
as  been  made  in  pursuance 
of  the  said  19th  section  for 
tlie  continuance  of  a  voluntary 
winding  up,  no  such  compro- 
mise shall  be  made,  except  in 
accordance  with  the  direc- 
tions  of  the  Court,   as  ex- 


pressed generally  in  any  order 
made  by  the  Court,  or  as  given 
in  each  particular  case,  and 
after  giving  such  notice  to 
creditors,  or  any  portion  of 
them,  as  the  Court  shall  di- 
rect ;  and  that  where  a  com- 
pany is  being  wound  up  alto- 
gether voluntarily,  no  such 
compromise  shall  be  effected, 
except  with  the  sanction  of  a 
special  resolution  of  the  com- 
pany, or  of  a  general  or  par- 
ticular power  delegated  to  the 
liquidators  by  a  special  reso- 
lution." 
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lope  was  to  be  opened,  otherwise  it  was  to  be  returned 
unopened. 

The  official  liquidators  had  made  an  affidavit  in 
support  of  the  compromise,  stating  that  from  the  infor- 
mation they  had  been  able  to  obtain,  the  compromise 
was  a  fair  one,  and  would  be  beneficial  to  the  creditors. 

Mr.  G.  M.  Giffard  and  Mr.  Field,  for  the  official 
liquidators  in  support  of  the  proposed  compromise, 
submitted  that  the  Court  had  power  under  the  19th 
section  of  the  Joint  Stock  Companies  Amendment  Act 
to  direct  the  liquidators  to  enter  into  a  compromise 
without  being  informed  of  the  details  of  such  compro- 
mise. It  was  the  office  of  the  liquidators  to  use  their 
discretion  as  to  whether  a  compromise  was  a  proper 
one  for  them  to  enter  into,  and  the  Court  would  act 
upon  their  opinion.  The  act,  it  was  true,  required 
notice  to  be  given  to  such  of  the  creditors  as  the  Court 
might  direct,  but  the  act  did  not  require  notice  to  be 
given  to  all  the  creditors,  neither  did  the  act  require 
that  the  creditors  should  consent  to  any  proposed 
compromise.  The  creditors  were  not  entitled  to  be 
informed  of  the  particulars  of  the  compromise.  If  the 
Court  held  otherwise,  the  effect  would,  in  very  many 
cases  as  it  would  in  the  present,  be  to  put  an  end  to 
the  whole  compromise,  as  shareholders  proposing  to 
compromise  would  not  permit  the  state  of  their  affairs 
to  be  disclosed  to  the  large  body  of  creditors. 

Mr.  Toller  and  Mr.  Dickinson  appeared  for  the 
thirty-five  shareholders  proposing  to  compromise. 

Mr.  Baily  and  Mr.  Marten,  Mr,  Wickens,  Mr.  Cotton, 
and  Mr.  C.  Swanston,  appeared  for  various  creditors  and 
supported  the  compromise. 


I860. 

In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTY. 
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I860. 

In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTY. 


Mr.  Okuse,  Mr.  Roxburgh  and  Mr.  Southgate,  for 
creditors  opposing  the  compromise^  were  not  called  upon. 

The  Vicb-Chanc£Llor. 

This  is  an  application  by  the  official  liquidators, 
calling  upon  the  Court  to  determine  whether  a  certain 
proposal  of  compromise  which  has  been  made  to  them 
by  some  thirty-five  contributories  should  be  adopted. 
By  that  proposal  those  thirty-five  contributories  propose 
to  pay  a  certain  aggregate  amount  in  satisfaction  of  all 
they  may  ever  be  liable  for,  and  in  addition  to  that  to 
take  certain  estates  at  a  price  said  to  be  beneficial  to  the 
creditors.  A  large  proportion  of  the  creditors  support 
the  application,  but  a  certain  section  of  them  object  to 
it ;  and  what  they  say  is  this  :  that  if  they  knew  all  the 
facts  and  circumstances  and  the  grounds  upon  which 
the  liquidators  have  formed  an  opinion  favorable  to  the 
adoption  of  the  compromise,  they  (the  objectors)  might 
very  possibly  come  to  the  same  conclusion  as  the  other 
creditors  and  the  liquidators  have  arrived  at;  but  that 
they  have  not  the  means  of  forming  a  judgment,  nor  has 
the  Court  the  means  of  forming  a  judgment  upon  the 
subject ;  and  they  object  to  the  Court  coming  to  a  con- 
clusion when  it  has  not  the  means  of  exercising  any 
judgment  as  to  its  propriety. 


I  am  under  the  necessity  of  saying  that  that  objection 
is  one  which  it  is  impossible  for  me  to  get  over  in  the 
view  I  take  of  the  construction  and  efiect  of  the  act  of 
parliament,  for,  after  all,  the  question  comes  to  this: 
what  is  the  construction  and  effect  of  the  1 9th  section  of 
the  act  of  1858. 


Now  the  proposal  is  a  proposal  ipade  by  thirty-^ve 
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contributoriesy  and  I  may  consider  that,  practically, 
though  not  perhaps  strictly  and  accurately,  they  are  the 
only  remaining  contributories  who  can  pay  anything.  I 
will  assume,  that,  if  not  all,  at  least  most  of  the  thirty- 
five  gentlemen  are  persons  engaged  in  commercial  or 
trading  occupations,  at  or  in  the  neighbourhood  of  New* 
castle;  and  of  course  not  only  their  means  of  subsist- 
ence, but  their  means  of  paying  any  debt,  depends  not 
simply  on  what  property  they  may  happen  to  possess  at 
the  moment,  but  on  their  continuing  to  carry  on  their 
business;  at  least,  if  they  can  continue  to  carry  on  their 
business  and  are  allowed  time,  they  would  be  enabled 
to  pay  more  than  they  would  be  able  to  pay  if  measures 
were  taken  to  enforce  immediate  payment  of  what  is 
due  from  them. 


I860. 
In  re 

NORTHUMBER* 
LAND  AND 

Durham 
District 
Banking 

CoMPANy. 

Ex  parte 

TOTTY, 


I  must  regard  the  parties  before  me  as  standing  in  the 
relation  of  debtors  and  creditors.  Some  of  the  creditors 
supporting,  and  some  of  them  opposing,  the  compro* 
mise.  A  creditor  has  a  right,  if  he  chooses,  to  say, 
''  I  will  not  compromise  with  my  debtor ;  I  do  not  care 
if  I  ruin  him ;  I  insist  on  compelling  him  at  once  to  pay 
me  every  farthing  he  owes  me ;"  it  may  be  very  foolish 
and  very  suicidal  to  do  so ;  but  I  have  no  right  to  say, 
if  he  insists  on  it  that  he  shall  not  do  so.  The  question 
is,  what  power  I  have  under  this  act  of  parliament  to 
control  the  will  of  the  creditor,  or  a  section  of  creditors, 
who  may  think  fit  to  take  a  view  which  I  may  not  think 
a  wise  view,  and  compel  them  to  accept  a  proposed  com- 
promise to  which  they  object 


Now  I  have  got  before  me  an  affidavit  from  the 
official  liquidators  (all  gentlemen  who  are  perfectly  com- 
petent and  trustworthy)  representing  that  in  their  opinion, 
founded  on  their  knowledge  of  the  parties  and  informa- 
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I860. 
In  re 

NoRTHtlMBER- 
LAND  AMD 

Durham 

District 
Banking 
Company. 

Ex  'parte 

TOTTT. 


tion  they  have  procured  by  instituting  inquiries  as  to 
their  means,  the  compromise  would  be  beneficial  to  the 
creditors.  I  have  not  however  got  each  of  these  con- 
tributories  coming  forward  separately  and  individually, 
and  proposing  to  satisfy  me  that  he  is  not  able  to  pay 
the  whole  of  his  liability,  but  that  he  can  only  pay  a 
certain  portion  of  it,  and  that  this  he  can  do  partly  out 
of  his  own  means,  and  partly  with  the  assistance  of  his 
friends,  and  by  being  allowed  time  to  pay  by  instalments. 
It  is  not  that  case ;  but  it  is  this : — All  the  thirty-five 
have  communicated  together  (and  I  do  not  say  they 
have  acted  otherwise  than  wisely  and  prudently  in  the 
matter),  and  inter  se,  not  disclosing  their  circumstances 
to  the  world  at  large  or  to  the  Court,  but  disclosing 
them  to  each  other,  they  find  that  A,  can  pay  so  much, 
jB.  can  pay  so  much,  and  so  on,  and  that  the  aggregate 
of  those  sums  is  a  certain  amount ;  and  they  propose  to 
pay  that  aggregate  amount  in  full  satisfaction  of  the  ag- 
gregate liability  of  all  the  thirty-five ;  and  they  represent 
that  that  sum  is  all  they  can  possibly  pay,  not  only  out 
of  their  own  present  means,  but  with  the  assistance  of 
friends,  and  by  having  time  given  them  to  carry  on  their 
respective  businesses,  so  as  to  make  the  most  of  them ; 
whereas  if  they  were  to  disclose  to  the  world  at  large 
their  respective  pecuniary  circumstances  (most  of  them 
being  in  trade  or  in  some  commercial  or  manufacturing 
business)  it  would  be  extremely  injurious  to  them,  and 
tend  to  diminish  their  means  of  payment.  They  further 
say  they  have  no  objection  to  disclose  everything  to  the 
official  liquidators,  because  those  gentlemen  can  be 
trusted  to  keep  things  secret ;  and  as  I  understand  they 
have  disclosed  to  the  official  liquidators  their  respective 
pecuniary  circumstances.  The  official  liquidators  are 
enabled  to  say  from  what  has  been  thus  disclosed  to 
them,  and  also  by  the  means  they  have  of  making  in- 
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quiries  indirectly  of  the  neighbours  and  trading  connec- 
-ftions  of  these  thirty-five  contributories,  that  in  their 
opinion,  the  amount  which  is  offered  in  the  aggregate 
is  as  much  as  those  contributories  can  possibly  pay,  and 
'that  it  would  be  extremely  beneficial  to  adopt  the 
proposal ;  and  that  if  they  were  to  proceed  by  a  call, 
mnd  by  compulsory  process,  the  creditors  would  get 
^considerably  less  than  they  would  get  by  adopting 
the  proposal. 


1860. 


In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTY. 


Now  the  cases  have  been  very  numerous  in  which 
the  judge  at  chambers  has  been  asked  to  approve  of 
compromises  with  contributories  in  winding-up  cases; 
and  the  usual  course  is  to  require  an  affidavit  from  the 
contributory  showing  the  state  of  his  pecuniary  circum- 
stances, as  for  example,  that  he  is  only  possessed  of 
such  and  such  property, — that  his  debts  amount  to  so 
much, — that  his  business  brings  him  in  so  much,  and 
that  he  is  unable  to  pay  more  than  a  certain  amount ; 
and  upon  consideration  of  those  facts  the  judge  decides 
whether  the  proposed  compromise  shall  be  adopted 
wnot. 

But  the  compromise  now  proposed  is  of  a  very  peculiar 
character.  I  am  asked  to  sanction  a  compromise,  not 
with  each  contributory  separately  and  individually,  but 
with  the  whole  body  of  them, — and  that,  too,  without 
knowing  anything  of  the  pecuniary  me^ns  of  each  or 
any  of  them,  or  even  of  the  amount  which  it  is  proposed 
that  each  or  any  of  them  should  pay.  The  question 
whether  I  should  be  justified  in  adopting  that  course 
depends  upon  the  construction  of  the  act  of  parlia* 
iDent, 


In  tha  act  of  1866  this  power  was  given  by  the 
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I860. 

In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTT. 


90th  section  to  the  official  liquidatorsi  with  the  sanction 
of  the  Court  "  to  refer  disputes  to  arbitration  and  com- 
promise any  debts  or  claims."  That  was  to  be  done 
with  the  sanction  of  the  Court.  Then  came  the  act 
of  1857,  amending  the  former  act,  and  the  16th  section 
of  the  act  of  1857  deals  with  the  power  given  by  the 
act  of  1856  thus  :  *'  The  power  of  compromising  debts 
and  claims  given  by  the  principal  act  to  the  liquidators 
therein  mentioned  shall  be  deemed  to  extend  to  the 
compromise  of  any  calls  or  debts  due  from  any  con- 
tributory or  alleged  contributory  to  the  company  on 
receipt  of  a  smaller  sum  in  lieu  of  a  greater,  or  upon 
such  terms  as  may  be  agreed  upon,  with  power  to  the 
liquidators  to  take  any  security  for  any  calls  or  debts 
so  due,  and  to  give  effectual  discharges  on  completion 
of  such  compromise,  subject  to  this  proviso,  that  no  such 
compromise  shall  be  made  by  any  official  liquidator 
except  with  the  sanction  of  the  Court,  and  after  giving 
such  notice  to  creditors,  and  subject  to  such  conditions 
as  to  obtaining  the  consent  of  creditors,  or  any  portion 
of  them,  as  the  Court  may  direct,  and  that  no  such 
compromise  shall  be  made  by  the  liquidators  appointed 
on  the  voluntary  winding-up  of  a  company,  except  with 
the  sanction  of  a  special  resolution." 


That  section  introduces  a  new  consideration  not  sug- 
gested by  the  act  of  1856.  I  mean  the  question,  how 
far  notice  should  be  given  to  the  creditors,  and  how  far, 
even  the  consent  of  creditors  to  a  proposed  compromise 
should  be  required  ?  The  effect  of  that  section,  with 
regard  to  creditors,  is  to  leave  it  entirely  to  the  discre* 
tion  of  the  Court  whether  it  will  proceed  without  notice 
to  creditors;  or  whether  notice  shall  be  given  to  any 
and  what  creditors;  or  whether  it  will  require  the  con- 
sent of  the  creditors  before  it  will  sanction  th^  com 
promise. 
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In  dealing  with  questions  under  this  section,  inas- 
much  as  the  creditors  are^  if  not  the  only  persons  inter- 
ested, at  least,  the  persons  principally  interested  in  the 
decision  of  these  matters,  I  have  always  strongly  leaned 
to  the  side  of  requiring  notice  to  be  given  to  creditors, 
or  at  least  to  some  of  them ;  and  in  this  particular  case 
I  have  done  so,  notice  having  been  given  to  certain 
large  creditors,  such  as  the  Bank  of  England  and  others, 
and  also  to  certain  bodies  of  creditors  who  had  appointed 
eommittees  or  delegates  to  act  for  them.  But  whatever 
xnight  be  the  proper  course  with  respect  to  giving  notice 
tx>  creditors,  it  is  at  all  events  clear  that,  under  the  act 
of  1857,  no  compromise  can  be  made  with  any  contri- 
t>utories  except  with  the  sanction  of  the  Court. 


1860. 
In  re 

NORTHUMBER* 
LAND  AMD 

Durham 
District 
Bankimo 
Company. 

Ex  parte 

TOTIY. 


Then  came  the  act  of  1858,  which  is  the  act  under 
^^hich  this  present  proceeding  must  be  disposed  of. — 
(His  Honor  here  read  the  19th  section  of  the  act  of 
1858,  and  proceeded.] 


That  section  provides,  that  the  liquidators  shall  not 
make  the  compromise  except  in  accordance  with  the 
direction  of  the  C5ourt.     If  there  is  any  difference  be- 
tween the  effect  of  the  language  used  here  and  that 
used  in  the  act  of  1857,  where  the  words  '*  sanction  of 
the  Court"  are  used,  the  language  here  seems  to  be  the 
stronger  for  requiring  the  Court  to  interfere,  assume  an 
active  function,  and  to  exercise  its  own  judgment  on 
the  subject  of  the  proposed  compromise.    The  Court 
is  to  direct  the  liquidators.     I  do  not  say  that  under  the 
Words  in  the  other  act  of  parliament  the  Court  would 
>^ot  have  been  bound  to  exercise  its  judgment.    I  think 
U  would ;  for  I  do  not  see  how  the  Court  could  be  called 
On  to  give  its  sanction  to  anything  without  exercising 
its  judgment  as  to  the  propriety  of  giving  that  sanction, 
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I860. 

In  re 
Northumber- 
land AND 
Durham 
District 
Banking 
Company. 

Ex  parte 

TOTTY, 


But  whatever  question  might  hare  been  raised  aft  to  the 

• 

word  ''  sanction/'  I  think  there  can  be  no  doubt  upon 
this  clause,  which  provides  that  the  liquidators  Shall  not 
make  any  compromise  except  in  accordance  with  the 
''  direction"  of  the  Court  I  do  not  see  how  the  Court 
can  direct  the  official  liquidators  to  make  a  certain  com- 
promise without  exercising  its  judgment  on  the  propriety 
and  expediency  of  that  compromise. 

Now,  assuming  that  the  Court  has  power  to  give  a 
general  direction  that  the  liquidators  shall  or  may  make 
compromises  with  contributories  in  a  certain  class  of 
cases,  as  well  as  to  give  the  direction  in  a  particular 
case,  still  the  question  comes  to  this: — when  I  am 
asked  to  give  a  general  direction,  or  (as  in  the  present 
instance)  to  give  a  direction  in  a  particular  case  (if, 
indeed,  this  may  be  called  a  particular  case,  which  is 
an  aggregate  of  some  thirty^^five  cases)^  can  I  give  such 
a  direction  without  being  able  to  form  in  my  own  mind 
an  independent  judgment  (that  is,  independent  of  the 
opinion  of  others),  with  a  full  knowledge  of  all  the 
facts  and  circumstances?  Is  it  right  and  proper  that  I 
should  give  my  direction  that  the  official  liquidators 
should  carry  out  this  compromise,  merely  because  they 
think  it  would  be  beneficial,  and  because  a  large  body 
of  creditors  think  so  too,  I  myself  not  having  the  means 
of  forming  any  judgment  of  my  own  on  the  subject? 
Can  I  delegate  my  authority,  which  is  to  direct^  to 
those  who  come  and  ask  me  for  a  direction?  The 
liquidators  come  and  ask  me  for  my  direction  to  carry 
out  this  compromise;  though  I  have  not  the  smallest 
reason  to  doubt  that  their  view  is  a  sound  view,  can  I 
say  to  them,  I  direct  you  to  carry  this  out  because  you 
are  of  opinion  that  I  ought  so  to  direct  you,  when  from 
the  very  nature  of  the  case  I  cannot  know  and  mast 
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LAND  AMD 

Durham 

District 
Banking 
Company. 

ExfMrU 

TOTTY. 


not  know  the  facts  on  which  you  have  arrived  at  that  1860. 

conclusion  ?     I  cannot  conceive  how  I  can  do  so  upon  , 

the  general  principles  of  the  Court ;  and  there  is  nothing   Nortiiumber- 
in  the  words  of  this  section  to  justify  a  deviation  from 
those  general  principles.     Whenever  I  am  to  exercise  a 
judicial  discretion,  which  is  in  effect  a  judicial  judgment, 
not  indeed  on  a  point  of  law  but  on  a  question  of  expe- 
diency and  propriety,  I  must,  before  I  can  come  to  a 
conclusion  on  that,  know  the  circumstances  on  which  a 
right  conclusion  on  the  matter  depends ;  and  from  the 
nature  of  the  present  case  I  cannot  know  them.     It 
was  indeed  suggested,  when  the  original  proposal  was 
brought  in,  that  a  sealed  paper  should  be  placed  in  my 
hands  stating  the  amount  which  each  individual  share- 
holder among  these  thirty-five  was  to  contribute.    That 
would  not  have  relieved  the  matter  from  the  difficulty 
I   have  been  adverting  to;   but  even  if  it  would,  the 
secrecy  alone  was  conclusive  with  me  why  I  could  not 
possibly  adopt  that  course.     I  declined  to  be  a  party  to 
any  plan  by  which  I  was  to  have  something  secretly 
communicated  to  me,  on  which  I  was  to  decide,  without 
its  being  known  to  ail  the  parties  here  in  conflict.     It 
^^ould  be  out  of  the  question  that  a  Court  of  Justice 
eihould  decide  any  matter  on  certain  facts  which  are 
l^ept  concealed  from  either  of  the  adverse  parties. 


The  creditors  opposing  the  compromise  must  have 
'^heir  costs  out  of  the  estate. 

Note.— -The  Vice-Chancellor's  decision  in  this  case  was 
siffirmed  on  appeal  by  the  Lords  Justices,  on  the  28th  of 
<July,  I860. 
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18G0. 
May  5,  7. 

Dower. 
Timber. 

Mines.  DICKIN  V.  HAMER. 


A.  B.  died  in-     Jn  (he  month  of  November,  1843,  Stephen  Dickin, 

of  real  estates  ^^^  ^^^^  husband  of  the  Defendant  Mary  Hamer,  died 
under  which 

were  seams  of  coal,  but  no  mines  had  been  opened  at  the  time  of  his  death. 
Upon  a  bill  being  filed  in  May,  1845|  by  his  infant  daughter  and  heiress  at  law 
by  her  next  friend  for  the  administration  of  his  estate,  it  was  by  the  order 
of  the  Court  on  further  directions,  dated  the  24ih  day  of  May,  1846,  declared 
that  the  intestate's  widow  was  entitled  to  dower  out  of  his  freehold  estates, 
and  it  was  referred  back  to  the  Master  to  inquire  what  was  due  to  the  widow 
for  dower  from  the  death  of  the  intestate,  and  the  widow  was  appointed 
receiver  of  the  rents  and  profits  of  the  real  estate,  and  was  directed  to  pay  the 
interest  of  a  sum  to  be  raised  by  mortgage,  to  retain  a  sum  for  the  maintenance 
of  the  infant,  and  to  pay  the  residue  of  the  rents  and  profits  into  Court  to  the 
account  of  the  infant  Plaintiff,  and  the  Master  was  ordered  to  prosecute  an 
inquiry  directed  by  the  decree  on  the  hearing  (dated  the  12th  December,  1845) 
respecting  the  leasing  the  intestate's  estates  for  coal  mines.  Under  an  order 
of  the  Court  of  the  7ih  of  March,  1855,  the  widow,  as  receiver,  felled  poles 
and  small  timber  on  the  real  estate,  and  accounted  for  the  proceeds  of  the  sale 
in  passing  her  accounts.  On  the  28th  of  April,  1855,  the  widow  again  married. 
On  the  23rd  of  April,  1856,  the  Master,  by  his  report,  found  it  would  be  fit 
that  the  whole  estate  should  be  let  for  coal  mines.  On  the  8th  May,  1856,  an 
order  was  made  approving  of  a  provisional  agreement  entered  into  for  a  lease, 
and  directing  that  the  agreement  should  be  carried  out  by  a  lease  to  be  settled 
by  the  Judge  in  Chambers.  A  lease  dated  1 5th  November,  1857,  was  settled 
in  chambers,  in  which  the  infant  Plaintiff  granted  and  demised,  and  the  widow 
as  guardian,  with  the  consent  of  her  second  husband,  granted,  demised,  leased 
and  confirmed  all  the  mines  under  the  estate  except  within  a  certain  area  round 
a  house,  the  rents  and  royalties  (and  amongst  others  a  rent  or  sum  of  4/.  4s. 
for  every  acre  of  the  surface  used  for  raising  coal,  &c.)  being  reserved  to  the 
infant  Plaintiff.     All  the  covenants  were  entered  into  by  or  with  the  infant. 

Held,  1st,  that  the  proceedings  which  had  taken  place  in  the  suit  did  not 
amount  to  an  assignment  of  dower. 

2ndly.  That  the  widow  was  entitled  in  respect  of  her  dower  to  one-third  of 
the  yearly  income  which  had  arisen  or  might  arise  from  the  amount  of  the 
purchase-money  of  poles  and  small  timber  cut  and  sold  under  the  direction  of 
the  Court. 

drdly.  That  as  the  lease  was  intended  to  be  made  for  the  benefit  of  the 
infant  alone,  the  widow  was  not  entitled  in  respect  of  dower  to  any  benefit 
from  the  rents  and  profits  of  the  mines  and  minerals  opened  and  raised  since 
the  decease  of  her  husband  the  intestate. 

Held,  also,  that  until  an  assignment  the  widow  was  entitled  to  one*third  of 
the  rents  of  the  real  estate  of  the  land,  exclusive  of  the  rents  and  profits  of 
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intestate,  leaving  the  infant  Defendant  Elizabeth  Sarah 
Dichin  his  only  child  and  heiress  at  lct>v. 

On  the  2nd  of  May,  1846,  a  bill  for  the  admini- 
stration of  the  estate  of  the  intestate  was  filed  by 
Elizabeth  Sarah  Dichin  by  her  next  friend,  against  the 
X>efendant  Mary  Hamer,  then  Mary  Dichin,  who  had 
taken  out  letters  of  administration  to  the  effects  of  the 
i  ntestate. 

By  her  answer,  filed  on  the  27th  October,  1845,  the 
3)efendant  Mary  Hamer  submitted,  that  it  ought  to  be 
ascertained  whether  she  was  entitled  to  dower  out  of 
the  real  estates  of  the  intestate. 

By  a  decree  in  the  cause,  dated  the  12th  December, 
1845,  it  was,  amongst  other  things,  referred  to  the 
faster  to  inquire  and  state,  whether  the  Defendant 
Mary  Hamer  was  entitled  to  dower  out  of  any  or 
either  and  which  of  the  real  estates  of  the  intestate, 
aud  also  whether  it  would  be  fit  and  proper  that  the 
whole  of  the  said  real  estates,  or  any  and  what  part 
thereof,  should  be  let  for  coal  mines. 
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The  Master  by  his  report,  dated  the  16th  of  July, 
1846,  (amongst  other  things,)  found  that  the  Defendant 
Mary  Hamer  was  entitled  to  dower  out  of  all  the  in- 
testate's real  estate,  subject  to  certain  debts  charged 
thereon ;  but  he  made  no  report  respecting  the  letting 


the  mines,  but  inclusive  of  the  rents  paid  by  the  lessees  for  any  port!  .n  of 
the  surface  of  the  land  used  for  the  purpose  of  the  mines. 

And  sembUf  that  a  widow  dowable  of  the  real  estate  of  her  husband,  not 
having  done  any  act  to  preclude  her  from  doing  so,  may  claim  one-third  of  the 
income  of  the  proceeds  arising  from  the  royalties  of  mines  opened  after  her 
husband's  decease,  but  that  she  is  not  entitled  to  one- third  of  the  royalties 
as  corpus. 
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any  part  of  the  estate  for  coal  mines,  the  parties  faaviog 
declined  to  prosecute  the  inquiry  before  him. 

By  an  order,  dated  the  26th  day  of  June,  1846,  the 
Defendant  Mary  Hamer  was  appointed  guardian  of  the 
person  of  the  infant  Plaintiff  during  her  minority^  or 
until  further  order  of  the  Court. 


By  an  order  on  further  directions,  dated  the  24th  day 
of  July,  1846,  it  was  declared  that  the  Defendant  Mary 
Hamer  was  entitled  to  dower  out  of  the  freehold  estates 
of  the  intestate;  and  it  was  referred  back  to  the  Master 
to  inquire  what  was  due  to  the  Defendant  Mary  Hamer 
in  respect  of  her  dower  from  the  death  of  the  said  in- 
testate ;  and  it  was  ordered  that  the  Defendant  Mary 
Hamer  should  receive  and  collect  the  rents  and  profits 
of  the  real  estate  of  the  said  intestate  during  the 
minority  of  the  Plaintiff,  and  keep  down  the  interest  on 
the  mortgage  to  be  created  (as  therein  mentioned),  and 
retain  the  annual  sum  of  60/.,  or  such  other  sum  as  the 
Court  should  direct,  for  the  maintenance  of  the  Plain- 
tiff; and  that  the  Defendant  Mary  Hamer  should  from 
time  to  time  pay  the  residue  of  the  said  rents  and 
profits  into  the  bank  to  the  credit  of  the  cause,  to  an 
account  to  be  entitled  "The  Account  of  the  Infant 
Plaintiff  Elizabeth  Sarah  Dickin;"  and  it  was  ordered 
that  the  said  Master  should  prosecute  the  inquiry  by 
the  decree  on  the  hearing  directed,  respecting  the 
leasing  of  the  intestate's  estates,  or  any  part  thereof,  for 
coal  mines* 


By  an  order,  dated  the  7th  day  of  March,  1866,  it 
was  ordered  that  the  Defendant  Mary  Hamer,  the  re- 
ceiver of  the  rents  and  profits  of  the  real  estates  of  the 
intestate,  should  cut  down  and  sell  by  private  contract 
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certain  poles  and  small  timber  standing  and  growing  on 
part  of  the  said  real  estates,  and  that  the  said  Mary 
Hamer  should  account  for  the  proceeds  of  such  sales  in 
passing  her  accounts  as  receiver.  The  said  poles  and 
small  timber  were  cut  down  in  pursuance  of  the  said 
order,  and  the  proceeds  of  the  sale  were  duly  accounted 
for  by  JUary  Hamer  in  passing  her  accounts. 


1860. 


On  the  28th  of  April,  1856,  the  Defendant  Mary 
jRamer  was  married  to  her  second  husband  the  Defend- 
ant David  Hamer.   On  the  23rd  April,  1856,  the  Master 
made  a  report,  by  which  he  found  it  would  be  fit  and 
proper  that  the  whole  estate  should  be  let  for  coal  mines. 
On  the  8th  of  May,  1856,  an  order  was  made  approving 
of  the  provisional  agreement  for  a  lease,  and  directing 
^hat  the  agreement  should  be  carried  out  by  a  lease,  to 
le  settled  by  the  Judge  in  chambers.     The  lease,  which 
^^as  settled  in  chambers,  was  dated  the  15th  November, 
1857,  and  was  made  between  the  infant  Plaintiff  Eliza- 
ieih  Sarah  Dickin  of  the  first  part,  the  said  David 
H^amer  and  Alary  his  wife  of  the  second  part,  Edward 
Williams  of  the  third  part,  and  6r.  B.  Bloomer  and 
Matthew  Frost  of  the  fourth  part  (and  after  certain 
recitals  mentioned  in  his  Honor's  judgment),  the  said 
Elizabeth  Sarah  Dichin,  with  the  consent  and  by  the 
direction  of  the  said  Edward  Williams^  demised  and 
leased,  and  the  said  Mary  Hamer^  as  such  guardian  as 
aforesaid,  with  the  consent  and  approbation  of  David 
Hamer  and  of  Edward  Williams,  demised,  leased  and 
confirmed,  unto  6r.  B.  Bloomer  and  Matthew  Frost, 
their  executors,   administrators   and    assigns,    all   the 
mines,  seams,  rows,  veins  and  beds  of  coal  and  vein- 
stone in  or  under  the  real  estate  therein  described,  con- 
sisting of  155a.  3r.  12p.,  with  the  usual  powers  to  dig 
and  sink  any  pit  or  pits,  or  shaft  or  shafts,  to  build, 
erect  and  set  up  engines,  machinery,  railway,  devices. 
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roads  and  passages  on  any  part  of  the  land,  except 
within  100  yards  of  the  house  therein  mentioned  (the 
said  persons  parties  of  the  fourth  part  making  satisfac- 
tion to  the  owners  or  occupiers  for  the  time  being  of  the 
land  for  any  injury  or  damage  done  to  the  surface,  except 
such  as  might  arise  from  underground  workings),  To 
have  and  to  hold  the  said  mines,  &c.  to  6.  B.  Bloomer 
and  Matthew  Frost  for  twenty-one  years,  they  paying  to 
Elizabeth  Sarah  Dickin,  her  heirs  and  assigns,  certain 
rents,  rates  and  royalties,  and,  amongst  other  things, 
a  rent  or  sum  of  4/.  4fS.  for  every  acre,  and  so  in  propor- 
tion for  any  less  quantity  than  an  acre,  of  the  surface 
of  the  land  entered  upon  and  used  for  raising  coal,  &c. 
All  the  covenants  were  entered  into  by  or  with  the  infant 
Plaintiff,  and  none  by  or  with  the  Defendant  M(xry 
Hamer  or  her  husband. 


Several  sums  of  money  were  received  for  royalties  oti 
the  produce  of  the  mines,  and  on  proceeding  to  take  an 
account  of  what  was  due  to  the  Defendant  Mary  Hamer 
for  dower  in  pursuance*  of  the  decree  on  further  di- 
rections, dated  the  24th  of  July,  1846,  from  the  death 
of  the  intestate,  the  Defendant  Mary  Hamer  claimed  to 
be  entitled  to  dower  out  of  the  proceeds  of  the  sale  of 
the  timber,  and  also  out  of  the  amounts  so  received  for 
royalties  paid  under  the  lease;  but  such  claim  was 
disallowed  by  the  chief  clerk,  who  was  of  opinion  that 
what  had  taken  place  in  the  suit  amounted  to  an  assign- 
ment of  dower.  The  case  now  came  on  by  the  adjourn- 
ment of  the  summons  from  chambers. 


Mr.  Tudor  for  the   Defendants,  in  support  of  the 
claim  of  Mary  Hamer  to  dower. 

What  has  taken  place  in  this  suit  neither  is,  nor  is 
equivalent  to,  an  assignment  of  dower.    There  has  been 
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merely  a  declaration  that  the  widow  was  entitled  to 

dower.    The  decree  does  not  in  the  usual  form  either 

direct  that  dower  shall  be  assigned,  or  direct  a  commission 

to  issue  to  assign  dower ;  nor  has  the  widow  been  put  to 

her  election  to  accept,  nor  has  she  accepted,  anything  in 

lieu  of  dower;  Seton  on  Decrees  (a) ;  Bamford  v.  Bam- 

ford  (i).     Moreover,  by  the  decree  on  further  directions, 

the  widow,  as  the  receiver,  was  directed  to  pay  into 

Court   the  residue  of  the   rents,  after  deducting  the 

interest  of  a  mortgage  to  be  created,  and  a  sum  allowed 

for  the  maintenance  of  the  infant  Plaintiff,  and  without 

retaining  anything  on  account  of  her  dower.    This  she 

has   done,  and  up  to  the  present  time  has  received 

nothing  on  account  of  her  dower.    The  widow  could 

tiot  assign  dower  to  herself;  Perkins  (c). 


18G0. 


DiCKIN 
P. 

Hamer. 


With  regard  to  the  proceeds  of  timber  and  poles  felled 
f^ursuant  to  the  order  of  the  Court  of  the  7th  of  March, 
1  855,  the  case  of  Bishop  v.  Bishop  (d)  is  an  express 
^.uthority  that  the  widow  is  entitled  to  the  interest  of 
ne-third  thereof  by  way  of  dower  for  her  life,  [In 
nswer  to  a  question  put  by  the  Vice-Chancellor,  Mr. 
enyon  said  that  he  could  not  contend  that  the  widow 
not  entitled  to  dower  out  of  one-third  of  the  pro*^ 
^ceeds  of  the  timber.] 


With  regard  to  the  proceeds  of  the  mines  or  royalties, 

Sf  the  case  of  the  mines  is  to  be  considered  as  analogous 

Xo  that  of  the  timber,  the  widow  is,  upon  the  authority 

«f  Bishop  V.  Bishop,  clearly  entitled  to  have  one-third 

thereof  set  apart  each  year,  and  to  receive  the  income 

arising  therefrom  during  her  life. 


(a)  Pages  1S9,  831,   332 
(2ad  edit.) 
(6)  5  Hare,  fiQ5, 


(c)  Sects.  45,  452. 

(d)  10L.J.,Ch.S02,N.S.; 
^  Jqr,  931. 
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In  the  case  of  the  mines,  however,  the  widow  is 
entitled  to  more ;  viz.,  to  one-third  of  the  proceeds  or 
royalties  for  her  life. 

As  a  general  rule,  a  widow  is  entitled  to  dower  of  all 
the  rents  and  profits  of  land  of  which  her  husband  was 
seised  for  an  estate  of  inheritance.  Amongst  the  profits 
of  land  must  be  reckoned  the  proceeds  of  coal  mines, 
and  if  they  had  been  opened  previously  to  the  death  of 
the  husband,  the  widow  would  clearly  be  dowable  of 
one-third  of  the  proceeds ;  Stoughton  v.  Leigh  {a) ;  Hoby 
▼•  Hoby  (i).  In  this  case  it  is  immaterial  that  the  minea 
were  not  opened  at  the  death  of  the  husband,  inasmuch 
as  no  assignment  of  dower  has  taken  place,  and  the 
widow  has  accepted  nothing  in  lieu  of  dower.  Dower 
must  in  fact  be  assigned  with  reference  to  the  state 
of  things  at  the  time  of  the  assignment,  and  not  with 
reference  to  the  state  of  things  at  the  time  of  the  death 
of  the  husband.  The  time  for  determining  what  are  the 
profits  of  the  land  out  of  which  the  widow  is  dowable 
is  the  time  of  the  assignment.  In  the  analogous  cases 
of  improvements  efiected  on  the  land,  as  by  draining  or 
building,  the  widow  is  entitled  to  dower  of  the  land  in 
the  state  it  is  in  at  the  time  of  the  assignment  of  dower. 
Thus  it  is  laid  down  by  Lord  Cohe^  that  ^'if  the  wife  be 
entitled  to  have  dower  of  three  acres  of  marsh,  every 
one  of  the  value  of  twelve  pence,  [and]  the  heire  by  his 
industry  and  charge  maketh  it  good  meadow,  every  acre 
of  the  value  of  ten  shillings,  the  wife  shall  have  her 
dower  according  to  the  improved  value,  and  not  accord- 
ing to  the  value  as  it  was  in  her  husband's  time,  for  her 
title  is  to  the  quantity  of  the  land,  viz,,  one  just  third 
part.  And  the  like  law  it  is  if  the  heire  improve  the 
value  of  the  land  by  building :  and  on  the  other  side,  if 

(a)  1  Taunt.  402,  409.  (Ji)  I  Vern.  ^18. 
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the  value  be  impaired  in  the  time  of  the  heire,  she  shall 

be  endowed  according  to  the  value  at  the  time  of  the 

assignment,  and  not  according  to  the  value  as  it  was 

in  the  time  of  her  husband ;"    Co.  Lit.  (a) ;   Roper's 

Husband  and  Wife  (b) ;  BrighVs  Husband  and  Wife  (c). 

Even   in   the  case   of  the  alienation  of  land  by  the 

husband,  if   the   land   be  improved   by    the  alienee's 

building  thereon,  the  widow  is  entitled  to  have  a  third 

in  value  of  all  the  lands,  estimating  the  value  as  at  the 

time  of  the  assignment,  and  not  merely  at  the  time 

of  the   death  of  the   husband.      In  Doe  d.  Riddell 

V.  Owinnell  (d),  Lord   Denman  says :   "  The   right  of 

dower  unquestionably  attaches  on  all  the  lands  of  which 

the   husband  was  seised  during  the  coverture,  and  as 

oertainly  attaches  at  the  period  of  his  death.    If,  indeed, 

t,be  assignment  of  dower  be  postponed,  the  value  must 

l>e   taken  at  the  period  of  assignment.      And,  as  the 

^lieriff,  in  case  of  any  dispute,  is  the  appointed  judge  for 

dividing  the  land  by  metes  and  bounds,  it  is  difficult  to 

a^ce  how  that  duty  can  be  performed  at  any  other  time.'' 

SrighCs  Husband  and  Wife  (c). 


1860. 


It  may  be  argued  that  as  in  Bishop  v.  Bishop  it  was 

l^eld  that  the  widow  was  dowable  only  of  the  interest  of 

^^ne*third  of  the  proceeds  of  the  timber,  the  same  mode 

^Df  estimating  dower  should  be  used  in  the  case  of  mines, 

^nd  it  may  be  s&id  that  both  cases  proceed  upon  the 

^ame  principle,  namely,  that  the  timber  when  felled,  and 

'Che  coals  when  gotten  from  the  mines,  are  part  of  the 

inheritance*    There  is,  however,  no  analogy  between  the 

^ases.     When  mines  are  once  opened  by  the  owner  of 

the  inheritance  they  become  part  of  the  profits  of  the 


(a)  Page  32  a. 
ib)  Vol.  1,  p.  349  (edit,  by 
Jac.) 


(c)  Vol.  1,  pp.  385,  386. 
{d)\'    - 


Q.  B.  692. 
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18G0.  estale,  but  that  is  not  the  case  where  the  owner  of  the 

inheritance  fells  part  of  a  wood.  If,  for  instance,  he  were 
to  begin  to  fell  a  wood  which  on  his  death  was  assigned 
Hamer.  to  his  wife  for  dower,  she  could  not  continue  to  fell  the 
trees,  it  would  clearly  be  waste  for  her  to  do  so.  If, 
however,  he  had  opened  a  mine,  she  could  continue  to 
work  that,  because  her  husband  had  by  opening  it  made 
it,  or  the  working  of  it,  part  of  the  profits  of  the  estate. 
This  is  the  reason  given  in  Viner  v.  Vaughan  (a)  by 
Lord  Langdale,  M.  R.,  for  an  ordinary  tenant  for  life 
being  allowed  to  continue  the  working  of  open  mines. 
Apply  that  reasoning  to  this  case.  Previously  to  the 
assignment  of  dower,  mines  had  been  opened  by  the 
heiress-at-law.  She,  being  the  owner  of  the  inheritance, 
had,  subject  to  the  widow's  right  to  dower,  full  power 
to  open  or  let  such  mines ;  she  thereby  made  the  pro- 
ceeds part  of  the  profits  of  the  estate,  and,  as  has  been 
before  shown,  the  time  for  ascertaining  out  of  what  the 
widow  is  dowable  is  not  the  death  of  the  husband,  but 
the  time  at  which  dower  is  assigned. 

The  case  of  Stoughton  v.  Leigh  is  not  an  authority 
against  this  proposition,  for  there,  although  the  Court 
was  of  opinion  '^  that  the  widow  was  not  dowable  of 
any  of  the  mines  or  strata  which  had  not  been  opened 
at  all,*'  the  question  was  not  determined  which  is  raised 
in  this  case :  and  that  branch  of  the  case  of  Stovghton 
y.  Leigh  only  decides  that  where,  at  the  time  when 
dower  is  assigned  there  are  mines  which  have  not  been 
opened  at  all  before  the  assignment  of  dower,  they  can- 
not be  taken  into  consideration :  but  here  the  mines 
have  been  opened  before  the  assignment  of  dower. 

If  part  of  the  land  containing  a  mine  opened  by  the 

(a)  %  Beav.  466, 
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as  an  ordinary  tenant  for  life,  continue  to  work  it:         ^T^^"^^ 
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Saunders's  Case  (a) ;  and  so  she  is  entitled  to  one-third  ^  f,^ 

of  the  proceeds  of  a  single  mine.  H  amer. 

The  heiress  has  demised  the  minerals  under  all  the 
estate,  and  it  would  be  a  great  hardship  to  the  widow  if 
she  is  held  not  to  be  entitled  to  dower  out  of  the  royal- 
ties of  the  mines,  because  by  opening  them,  to  use  the 
words  of  Lord  Denman  in  Doe  d.  Riddell  v.  Gwin- 
nell{h\  ''the  land  has  been  occupied  and  obliterated, 
making  an  assignment  of  it  impossible,  and  destroying 
the  very  means  of  ascertaining  its  independent  value/* 

The  rental  moreover  of  the  land,  which  is  only  let  to 
a  tenant  from  year  to  year,  will  doubtless  be  diminished 
by  the  working  of  the  mines  and  the  operations  on  the 
estate  connected  with  them. 

The  widow  having  before  an  assignment  of  dower  no 
estate  in  the  land,  joined  in  executing  the  lease  merely 
as  guardian  and  to  enable  the  infant  Plaintiff  to  grant 
such  lease,  and  she  did  not  thereby  prejudice  her  right 
to  dower.  Moreover,  if  she  had  intended  to  do  so,  the 
lease  would  have  been  ineffectual  for  such  purpose, 
inasmuch  as  it  is  not  acknowledged,  and  at  the  time  she 
executed  it  she  was  under  coverture. 

Mr.  Kenyan  for  the  infant  Plaintiff. 

Admitting  that  the  widow  is  dowable  out  of  the  pro- 
ceeds of  the  timber,  the  cases  of  the  proceeds  of  timber 
and  of  mines  proceed  upon  an  entirely  different  princi- 
ple. A  tenant  for  life  is  entitled  to  the  shade  and  fruit 
of  timber  standing  upon  the  estate,  and  upon  his  fore- 

(a)  5  Co.  12.  (6)  1  Q.  B.  694. 

Vol.  1—3.  J^ 
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going  the  benefit,  the  Court  would,  upon  ordering  tim- 
ber to  be  felled,  give  him  a  life  interest  in  the  proceeds, 
although  if  he  had  felled  it  himself  or  it  had  been  blown 
down,  he  would  not  have  been  allowed  to  derive  any 
benefit  from  it;  Tooker  v.  Annesley  {a) ;  Waldo  v. 
Waldo  (b).  It  is  otherwise  as  to  mines ;  as  a  tenant 
for  life  is  impeachable  for  waste  if  he  opens  mines,  so, 
a  dowresB  is  not  entitled  to  any  benefit  from  them. 

In  this  case,  it  will  be  observed,  the  widow  is  merely 
party  to  the  lease  as  guardian,  there  is  no  grant  by  her; 
and  all  the  covenants  are  either  by  or  with  the  infant, 
and  all  the  rents  and  royalties  are  reserved  to  the  infant* 
The  right  of  the  widow  springs  from  her  husband,  her 
estate  is  a  continuation  of  her  husband's,  it  takes  effect 
from  his  death,  and  is  a  life  interest  in  a  third  of  the 
estate,  subject  to  impeachment  for  waste.  The  minerals 
descend  to  the  heir,  and  the  widow  upon  an  assignment 
of  dower  is  entitled  only  to  the  surface,  and  if  the- 
heir  could  work  the  mines  under  the  land  assigned  i 
the  widow  for  dower  he  might  do  so ;  Humphreys  v 
Brogden  (c). 

The  widow's  right  of  quarantine  is  for  forty  days,  aa 
during  that  time  dower  ought  to  be  assigned  to  hea 
Sracton  {d).  The  widow  ought  to  have  applied  to 
lord  for  an  assignment  of  dower. 

The  mines  were  not  profits  of  the  estate  in  the  ti  jb 
of  the  husband,  and  therefore  his  widow  is  entitled 
nothing  from  them;   Doe  v.  Gwinell(e);  WhitfiehW 
Bewitt  (/). 


Mr.  Tudor  replied. 

(a)  5  Sim.  235. 
(6)  12  Sim.  107. 
(c)  12  Q.  B.  739. 


{d)  Page  96. 
(e)  1  Q.  B.  695. 
(/)  2  P.  Wms.  %iO. 
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The  Vice-Chancbllor.  1 860. 

No  case  has  been  cited  governing  the  present ;  there        Dickin 
is  only  a  dictum  in  a  text-book  that  can  be  considered        ri  ^* 
as  an  authority  at  all  bearing  on   the  question  now 
before  roe ;  and  I  assume  that  no  other  can  be  cited, 
having  regard  to  the  research  and  industry  which  has 
been  exhibited  by  the  learned  counsel. 

It  appears  that  this  land  has  mines  under  the  whole 
of  it.  Now,  supposing  that  after  the  intestate's  death 
the  widow's  dower  had  been  actually  set  out  by  metes 
and  bounds,  I  apprehend  she  would  be  tenant  for  life 
of  that  portion,  with  remainder  to  the  heir ;  at  all 
events  the  heir  would  be  owner  in  fee,  subject  to  the 
dowress's  life  interest.  What,  then,  would  in  that  case 
be  the  rights  of  the  dowress  and  the  heir  respectively 
with  respect  to  mines  under  the  portion  so  set  out  by 
metes  and  bounds?  Of  course  I  mean  unopened  mines, 
because  as  to  those  opened  in  the  lifetime  of  the  hus- 
band, I  apprehend,  there  would  be  no  question.  Could 
the  dowress  open  mines  on  that  portion  ?  Though 
there  is  not  any  precise  authority  on  the  point,  it 
appears  to  me  that  the  dowress  is  in  the  position  of 
a  tenant  for  life  of  that  portion  of  the  land.  Now  a 
tenant  for  life  of  land  cannot  himself  open  mines,  but,  , 
on  the  other  hand,  the  tenant  for  life  has  a  right  to  say 
that  the  remainderman  shall  not  open  mines.  And  I 
do  not  see  why  the  dowress  would  not  be  in  the  same 
position.  If  the  heir,  obtaining  the  consent  of  the 
dowress  for  the  purpose,  were  to  open  mines  upon  the 
portion  set  out  by  metes  and  bounds,  or  to  grant  a 
lease  of  them,  the  dowress  could  not  afterwards  insist 
that  she  was  entitled  to  a  third  of  the  profits  of  the 
mines,  or  a  third  of  the  rents  reserved  by  the  heir  in 
the  lease.    What,  then,  are  the  circumstances  here? 

x2 
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I860. 


There  has  been  no  assignment  of  dower  at  all.  That 
has  taken  place  which  takes  place  in  the  great  majority 
oF  cases.  Instead  of  the  old-fashioned  practice  of  as- 
signing of  dower^  the  parties  have  gone  upon  the 
footing  of  the  dowress  receiving  one-third  of  the  in- 
come of  the  whole  estate  and  the  heir  the  rest.  Of 
course  such  an  arrangement  Js  for  the  benefit  of  all 
parties.  The  heir  being  still  an  infant,  a  suit  was  in- 
stituted by  the  infant,  by  her  next  friend,  against  her 
mother  the  dowress  for  the  purpose  of  administering 
the  father's  estate.  In  the  course  of  those  proceedings, 
when  the  cause  came  to  a  hearing,  a  decree  was  made 
which  inter  alia  directed  an  inquiry  to  the  master 
whether  the  Defendant  Mrs.  Hamer  was  entitled  to 
dower  out  of  any  and  which  of  the  real  estates  of  the 
intestate  Stephen  Dickin,  and  it  was  ordered  that  the 
master  should  inquire  and  state  to  the  Court  whether 
it  would  be  fit  and  proper  that  the  whole  of  such  real 
estate,  or  any  or  what  part  thereof,  should  be  let  for 
coal  mines.  In  pursuance  of  that  decree  the  Master 
made  a  general  report  finding  that  the  widow  was 
dowable  of  all  the  real  estates,  but  the  parties  waived 
the  inquiry  as  to  letting  the  mines.  A  decree  was  made 
on  further  directions  in  1846,  and  Mrs.  Hamer  (then 
Mrs.  Dickin)  was  appointed  receiver  of  the  real  estates 
during  the  minority  of  the  Plaintiff;  she  was  to  retain 
certain  sums,  and  she  was  from  time  to  time  to  pay  the 
residue  into  the  bank,  with  the  privity  of  the  Accountant- 
General,  to  the  credit  of  the  cause,  the  account  of  the 
infant  Plaintiff  Elizabeth  Sarah  Dickin  (a  verj'  im- 
portant direction);  and  it  was  directed  that  the  Master 
should  prosecute  the  inquiry  directed  by  the  decree  with 
respect  to  leasing  the  estate  for  coal  mines.  Nine  years 
after  a  provisional  agreement  was  made  with  some 
stranger  for  a  lease  of  the  mines  under  the  land,  but  th^ 


CASES    IN    CHANCERY. 


297 


Master  made  do  report  on  the  propriety  of  leasing  till 
the  23rd  of  April,  1866,  when  he  made  a  report  by 
which  he  found  that  it  would  be  fit  and  proper  that  the 
whole  estate  should  be  let  for  coal  mines.  On  the  8th 
of  May,  1856,  an  order  was  made  approving  of  the 
provisional  agreement  for  a  lease,  and  directing  that 
the  agreement  should  be  carried  out  by  a  lease  to  be 
settled  in  chambers. 


1860. 


DiCKIN 

Hamer* 


The  lease  as  settled  was  in  this  form.  It  was  made 
between  the  infant  Plaintiff  of  the  first  part,  Mr.  and 
Mrs.  Hamer  (Mr.  Hamer  being  the  second  husband) 
of  the  second  part,  and  the  lessees  of  the  third  part. 
The  lease  recites  that  the  Plaintiff  is  an  infant,  the  only 
child  and  heiress  at  law  of  Stephen  Dickin,  and  entitled 
in  fee  simple  to  the  lands,  and  that  shortly  afler  the 
death  of  her  father  she  had  instituted  this  suit ;  that 
Mrs.  Dickin  was  appointed  guardian  ;  that  in  1845  a 
decree  was  made  for  an  inquiry  as  to  the  mines;  that  in 
1846  Mrs.  Dickin  was  appointed  receiver ;  that  she  had 
intermarried  with  Mr.  Hamer;  that  the  Chief  Clerk 
had  made  his  certificate  finding  the  aly)ve  facts,  that 
in  the  lease  of  the  mines  there  was  to  be  a  certain 
restriction  as  to  the  dwelling-house ;  and  that  the  at- 
tempts to  find  coal  had  been  successful.  By  the  ope- 
rative part  the  infant  grants,  demises  and  leases,  and 
Mrs.  Hamer  as  such  guardian  (and,  it  is  to  be  observed, 
only  in  the  character  of  guardian)  with  the  consent  of 
her  husbaifd,  grants,  demises,  leases  and  confirms,  to 
the  lessees  all  the  mines,  reserving  to  the  infant  the 
rents  and  royalties  payable  to  the  lessees.  The  cove- 
nants are  all  with  or  by  the  infant,  and  none  with  or  by 
Mr.  or  Mi's.  Hamer.  The  question  then  is,  in  what 
light  I  am  to  regard  what  has  taken  place  with  respect 
to  the  lease  thus  settled  by  the  judge  in  chambers.    Am 
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I860. 


DiCKIN 
V, 

Hambh. 


I  to  regard  it  in  the  same  light  as  if  the  dowrees  and 
the  heiress,  each  insisting  that  the  other  should  dot 
work  the  mines  without  her  consent,  had  come  to  an 
arrangement  that  they  should  be  worked  for  their 
mutual  benefit  ?  It  appears  to  me  that  I  cannot  regard 
what  was  done  in  that  light  The  whole  matter  pro- 
ceeded on  the  supposition  that  what  was  done  was  done 
by  the  infant,  and  for  the  benefit  of  the  infant  and  of  no 
other  person ;  and  the  Court  acted  upon  the  assumption 
that,  with  the  concurrence  of  the  dowress,  the  mines 
were  to  be  let  exclusively  for  the  benefit  of  the  infant 
Mrs.  HameVy  the  dowress,  being  before  the  Court,  if 
the  granting  of  the  lease  of  the  mines  was  intended  to 
be  a  matter  of  arrangement  between  herself  and  the 
heiress  for  their  mutual  benefit,  she  would  have  taken 
care  that  what  was  done  should  be  effected  in  a  very 
different  manner  from  that  which  was  adopted.  Al- 
though she  joined  in  the  lease,  she  did  so  not  in  respect 
of  any  right  of  her  own,  but  only  in  her  character  of 
guardian  of  the  infant,  and  she  did  not  join  in  the 
covenants.  Everything  that  was  done  was  r^arded  by 
the  Court  and  by  all  parties  as  being  done  exclusively 
for  the  benefit  of  the  infant.  Under  these  circum- 
stances I  am  of  opinion  that  Mrs.  Homer  is  not  en- 
titled to  any  benefit  resulting  from  the  letting  of  these 
mines.  If  it  had  been  the  simple  case  of  the  dowress 
and  heiress  coming  to  the  Court  before  any  of  these 
proceedings  had  been  taken  under  the  authority  of  the 
Court,  there  might  have  been  a  fair  question ;  but  what 
has  been  done  in  the  suit,  as  it  appears  to  me,  precludes 
the  dowress*s  claim.  In  any  case  I  am  of  opinion  that 
the  utmost  the  dowress  could  have  claimed  would  have 
been  one-third  of  the  income  of  the  proceeds  arising 
from  the  royalties,  and  not  one-third  of  the  corpus. 
As  the  matter  stands,  the  whole  benefit  of 
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these  mines  belongs  exclusively  to  the  infant^  and  Mrs. 
Mamer  is  not  entitled  to  dower  out  of  them. 


By  an  order  subsequently  made  on   further  consi- 
deration dated  the  10th  of  July,  I860,  it  was  declared 
that  the  Defendant  Mary  Hamer  was  not  entitled  in 
vespect  of  her  dower  to  any  benefit  from  the  rents  and 
profits  of  the  mines  or  minerals  opened   and   gained 
respectively  since  the  decease  of  her  late  husband,  the 
intestate  Stephen  Diehin  ;  and  that  until  an  assignment 
should  be  made  to  the  said  Defendant  Mary  Hamer 
in  respect  of  her  dower,  she  was  entitled  by  way  of 
dower  to  one-third  of  the  clear  net  yearly  rents  and 
profits  of  the  real  estate,  exclusive  of  the  rents  and 
profits  in  respect  of  the .  said  mines  and  minerals,  but 
inclusive  of  any  rent  which  might  be  paid  by  the  lessees 
of  the  mines  for  any  portion  of  the  surface  of  the  estate 
which  might  be  occupied  or  used  by  them.     And  it  was 
declared  that  the  Defendant  Mary  Hamer  was  entitled 
in   respect  of  her  dower  to  one-third  of  the  yearly 
income  which   had    arisen  or  might    arise  from  the 
tttnount  of  the  purchase-money  received  for  timber  cut 
^nd  sold  under  the  direction  of  the  Court. 


I860. 


DlCKlN 

Hamer. 
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I860. 

July  10,  II, 

12,24. 

Covenant  to 
settle  after- 
acquired  Pro^  ARCHER  V,  KELLY. 

perti/.     Scttic' 

^'^"^'  The  question  which  arose  in  this  case  was,  whether  a 

Where  a  lady,  contingent  remainder  in  certain  real  estate  and  a  one- 

ai  ihe  dale  of  ^,^j^j  ^y^^^^  j^^  ^^^  ^^^^^  ^f  ^^^^j^  ^^  ^yj^j^fj  j^^^  RashUigh 
lier  marriage,  •  i     i      tii  • 

was  entitled  to  was  entitled  at  the  date  of  her  marriage  with  the  Flam- 

a  contingent  in-  tiflF  Charles  Harward  Archer ^  came  within  the  terms  of 
mainder  in'real  *  covenant  to  settle  after-acquired  property  contained  in 
estate,  and  was  the  marriage  settlement,  neither  the  real  estate  nor  the 

also  entitled  in    ^^^^^  ^^      mentioned  in  the  setUement. 
possession  to  ^ 

two  sums  of 

stock,andmthe  By  ^^^  settlement  executed  on  the  occasion  of  the 
settlement  exe-  .  _    ,     _,  .     ._     .  ,     _         _.     »i  .  »    •    ^  ^ 

cuted  on  her       marriage  of  the  Flamtitt  with  Jane  Ixashleiffh,  m  Ucto- 

marriage  no        ber,  1846,  a  sum  of  4,074Z.  Consols  was  settled,  subject 

made  olf  her       ^^  ^^^  '''®  interest  of  her  father  TVilliam  Rashleigh^ 

interest  either     upon  trust  for  the  benefit  of  Jane  Rashleigh  and  her 

in  the  real  estate  husband,  during  their  lives,  and  after  the  death  of  the 

or  m  the  stock,  '  &  ' 

but  the  settle-    survivor  for  the  benefit  of  the  issue  of  the  marriage. 

ment  contained  The   settlement  contained  the   following  covenant : — 

settle  upon  the  "  ^^^  ^^^  ^'^  Charles  Harward  Archer  and  Jane 
trusts  declared  Rashleigh  do  hereby  jointly  for  themselves,  their  heirs, 
by  the  settle- 
ment any  real  or  personal  property  to  which  the  husband  and  wife,  or  either 
of  them  in  right  of  the  wife,  should  '*  by  gift,  descent,  succession  or  otherwise 
howsoever  become  entitled "  during  the  coverture ;  and  the  wife's  con- 
tingent interest  in  remainder  in  the  real  estate  fell  into  possession  during  the 
coverture. 

Heidi  that  the  words  "  become  entitled"  imported  a  change  of  condition  in 
the  property,  and  that  the  parties  contemplated  the  wife's  becoming  entitled 
during  the  coverture,  and  did  not  intend  to  include  property  to  which  she  was 
entitled  at  the  time  of  the  coverture ;  and  therefore  that  the  wife's  interest  in 
the  real  estate  having  changed  during  the  coverture  it  fell  within  the  covenant; 
but  that  the  wife  having  been  absolutely  entitled  to  the  two  sums  of  stock  at 
the  date  of  the  marriage,  and  there  having  been  no  subsequent  change  in  her 
interest,  those  sums  of  stock  did  not  come  within  the  terms  of  the  covenant. 


Archer 
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executors  and  adininistraiors^  and  each  of  them  doth  1860. 

iiereby  separately  for  himself  and  herself^  his  and  her 

lieirs,  executors  and  administrators,  covenant  with  the 

said  parties  hereto  of  the  fourth  part,  their  executors         Kelly. 

and  administrators,  that  if  at  any  time  or  times  during 

the  said  intended  coverture  they  the  said  Charles  Har* 

^£jard  Archer  and  Jane  JRashleigh,  or  either  of  ihem  in 

her  right,  shall,  by  gi(lt,  descent,  succession  or  otherwise 

liowsoever,  become  entitled  to  any  real  or  personal  estate, 

I>roperty  or  effects  of  the  value  or  to  the  value  of  600/. 

or   upwards,  at  any  one  time,  other  than  and  except 

i  nterests  which  shall  be  restricted  to  the  life  of  the  said 

ane  liashleiffh,  then  and  in  every  such  case  the  same 

hall  be  forthwith,  at  the  costs  of  the  said  trust  estate, 

onveyed,  transferred,  assured  and  paid  to  the  trustees 

r  trustee  for  the  time  being  of  these  presents,  upon 

^uch  trusts  as  are  herein  expressed,  declared  and  con- 

Cained  of  and  concerning  the  said  bank  annuities  and 

fDremises  hereinbefore  assigned  by  the  said  Jane  Rash- 

^eigh,  or  intended  so  to  be.*' 

It  appeared  that  at  the  time  of  the  marriage  of  Jane 
^ashleigh  a  freehold  estate  called  Fieldings  stood  limited 
^pon  trust  for  Henry  Hinxman  for  life,  and  after  his  de- 
cease upon  trust  for  his  sons  who  should  attain  the  age 
^f  twenty-one  as  tenants  in  common  in  fee,  and   in 
default  of  such  issue  upon  trust  for  Caroline  Rashleigh 
^tlie  mother  of  Jane  Rashleigh)  for  life,  with  remainder 
in  trust  for  her  children  (other  than  her  eldest  son)  who 
should  attain  twenty-one,  or  being  daughters  should 
marry,  as  tenants  in  common  in  fee.    Caroline  JRashleigh 
died  in  1842, leaving  four  children,  of  whom  Jane  Rash- 
leigh was  one ;  and  at  the  date  of  her  marriage  with 
the  Plaintiff,  Jane  Rashleigh  was  entitled  in  remainder. 


302  CASES    IN    CHANCEAY. 

I860.  contingent  on  the  death  of  Henry  Hinxman   without 

male  issue^  to  a  one-third  share  in  the  Fielding^  estate. 

Henry  Hinxman  died  in  April,  1864,  without  oiale 
issue,  and  thereupon  Mrs.  Archer  became  entitled  in 
possession  to  a  one-third  share  in  the  Fieldings  estate. 

Jane  Rashleigh  was  also  at  the  date  of  the  settle- 
ments entitled  in  possession  to  a  one-third  share  in  two 
sums  of  3,000Z.  and  7,630/.  Consols.  Neither  the  one- 
third  share  in  these  two  sums  of  stock,  nor  the  one- third 
share  in  the  Fieldings  estate,  was  mentioned  in  the 
settlement. 

Mrs.  Archer  died  in  October,  1854,  leaving  Caroline 
Rashleigh  Archer ^  her  only  child,  an  infant 

At  the  time  of  the  marriage  it  was  supposed  that 
William  Rashleigh,  the  father  of  Jane  Rashleigh^  bad  a 
life  interest  in  the  two  sums  of  stock;  and  upon  the 
death  of  William  Rashleigh  in  1856,  a  one-third  share 
in  these  sums  of  stock  was,  with  the  consent  of  the 
Plaintiff  Charles  Harward  Archer,  transferred  into  the 
names  of  the  trustees  under  the  marriage  settlement  of 
1846. 

Questions  having  arisen  as  to  whether  Mrs.  Archer's 
one-third  share  in  the  Fieldings  estate  and  in  the  two 
sums  of  stock  were  included  under  the  terms  of  the 
covenant  contained  in  the  settlement,  the  present  suit 
was  instituted  by  Mr.  Archer  for  the  purpose  of  deciding 
those  questions. 

Mr.  Bailg  and  Mr.  N.  Smart,  for  the  Plaintiff 
Charles  Harward  Archer,  submitted  that  the  wife's  in* 
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terest  in  the  Fieldings  estate,  being  at  the  time  of  the  1860. 

marriage  only  a  contingent  remainder,  liable  to  be 
defeated  and  falling  into  possession  during  the  coverture, 
came  within  the  operation  of  the  covenant  contained  in 
the  settlement.  The  two  sums  of  stock,  however,  stood 
in  a  different  position,  as  being  the  absolute  property* of 
the  wife  at  the  time  of  the  marriage,  they  could  not  in  any 
sense  be  regarded  as  property  to  which  either  the  hus- 
land  or  wife  "  became  entitled"  during  the  coverture,  so 
CIS  to  make  them  come  within  the  operation  of  the 
covenant,  and  the  husband  was  therefore  absolutely 
entitled  to  it  as  his  wife's  administrator. 

Mr.  jR.  W.  Forster,  for  the  infant  child  of  the 
marriage,  contended,  that  the  two  sums  of  stock,  as  well 
^s  the  Fieldings  estate,  came  within  the  terms  of  the 
covenant.  The  covenant  contemplated  the  husband's 
l)ecoming  entitled  in  right  of  his  wife ;  and  it  was  during 
the  coverture  that  this  right  accrued  to  the  husband ; 
Grafftey  v.  Humpage  (a) ;  James  v.  Durant  (i). 

Mr.  Olasse  and  Mr.  Ware  appeared  for  the  trustees 
of  the  settlement. 

Mr.  Baily  in  reply. 

The  following  cases  were  also  cited  : — Wilton  v.  Cal- 
vin (c) ;  Atcherley  ▼.  Du  Moulin  (d) ;  Ex  parte  Blake{e) ; 
Seymour  y.  Lucas{f);  Hoare  v.  E[omby(g);  Wilcox 
y.  Smith  (h);  Otter  v,  Melvill(});  Mcu:lurcanY.Lane(k); 
Blyther.  Granville  {I). 

(a)  1  Beav.  46.  (g)  2  Y.  &  C.  C.  C.  121. 

(6)  2  Beav.  177.  (A)  4  Drew.  40. 

(c)  3  Drew.  617.  (t)  2  De  G.  &  Sm.  257. 

d)  2  K.  &  J.  186.  {k)  7  W.  R.  135. 


I 


e)  16  Beav.  463.  (I)  13  Sim.  190. 

(/)  Ante,  p.  177. 
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ISGO.  The  Vice-Chancbllor. 

By  the  terms  of  the  settlement  made  on  the  marriage, 
Jane  Rashleigh^s  reversionary  interest  in  4,074/.  Consols, 
expectant  on  the  death  of  her  father,  is  settled  in  express 
July  %4t,  terms;  but  no  mention  is  made  in  that  settlement  of  the 
other  two  sums  of  stock  to  which  she  was  then  entitled, 
nor  of  her  contingent  reversionary  interest  in  the  estate 
called  Fieldings.  The  settlement,  however,  contains  the 
covenant  upon  which  the  question  arises,  whether  Jane 
RashUigKs  interest  in  the  two  other  sums  of  stock,  and 
her  share  of  Fieldings^  are  to  be  included  in  the  settle- 
ment. 

There  have  been  numerous  decisions  on  this  subject, 
and,  as  may  be  expected,  the  language  of  the  covenants 
in  the  several  cases  varies  very  materially ;  but  the  ob- 
ject of  covenants  of  this  nature  generally  is  to  secure, 
for  the  benefit  of  the  family,  any  property  that  may  be 
acquired  after  the  marriage. 

Now  the  language  in  this  settlement  is  **  shall  by  gift, 
descent,  succession  or  otherwise  howsoever  become  en- 
titled to."  The  word  "  become"  in  its  usual  and  pro- 
per acceptation  imports  a  change  of  condition,  that  is 
the  entering  into  a  new  state  or  condition  by  a  change 
from  some  former  state  or  condition.  The  word  "  enti- 
tled" may  mean  entitled  in  possession,  or  entitled  in 
reversion  or  remainder.  And  whereas  at  the  time  of 
the  marriage  the  wife  was  entitled  to  the  property  called 
Fieldings,  in  remainder  expectant  on  the  death  of  a 
tenant  for  life,  the  tenant  for  life  having  died  during  the 
coverture,  the  wife  thereupon  became  entitled  in  posses- 
sion. And  whereas  at  the  time  of  the  coverture  her 
interest  wad  contingent  on  the  event  of  the  tenant  for 
life  dying  without  a  son,  that  event  having  happened 
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during  the  coverture,  she  has  become  entitled  to  a  vested  I860. 

estate ;  there  is  a  change  in  the  condition  of  her  estate        ^^ 

Archer 
or  interest  in  the  property;  she  has  during  the  coverture  9. 

lecome  entitled  to  the  property  for  a  new  estate  or        Kelly. 

interest,  and   therefore  this  property  falls  within  the 

-fterms  of  the  covenant.    The  plain  and  natural  import  of 

the  terms  of  the  covenant  has  been  complied  with ;  Jane 

Jiashleiffh  has  by  succession,  or  in  some  other  manner, 

^'become  entitled"  to  the  property  during  the  coverture. 

I  feel  no  doubt,  therefore,  that  the  one-third  share  in 
"Che  Fieldings  estate  comes  within  the  operation  of  the 
<;ovenant. 

The  main  argument  turned  upon  the  remaining  por- 
tions of  the  property,  consisting  of  Mrs.  Archer's  inte* 
Test  in  the  two  sums  of  stock. 

If  at  the  time  of  the  marriage  the  wife  is  already  en- 
titled to  property  in  possessi  >n,  so  that  there  is  no 
change  in  its  condition,  I  coiift  $s  I  do  not  see  bow  it 
can  be  said  that  she  has  during  coverture  **  become  enti- 
tled." It  may  be  said,  indeed,  that  during  the  cover- 
ture she  is  entitled,  but  not  that  she  has  become  entitled 
to  it  during  the  coverture. 

It  has,  however,  been  contended  that  the  words  '^  be- 
come entitled,"  refer  not  only  to  the  wife's  becoming 
entitled,  but  to  the  husband's  becoming  entitled  in  her 
right,  and  that  if  the  wife  at  the  time  of  the  coverture, 
is  entitled  in  possession  to  stock,  the  husband,  by  the 
fact  of  the  marriage,  becomes  entitled  to  the  stock  in 
her  right,  and  that  therefore  as  to  him  there  is  at  the 
very  moment  of  the  marriage  a  change  of  condition  in 
reference  to  the  stock ;  and  no  doubt  the  two  cases  of 
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Chrafftey  t.  Humpage  (a)  and  Jame$  v.  Durant  {h\ 
decided  by  Lord  Langdale,  are  in  favor  of  that  con- 
tention. 

In  the  case  of  Hoare  y.  Hornby  {c\  the  Lord  Justice 
Knight  Bruce  (then  Vice  Chancellor)  aaid,  *'  Upon  the 
cases  of  Graffiey  y.  Humpcige  and  Jame$  y.  Durant  I 
desire  to  be  understood  as  not  expressing  any  opinion  f* 
and  I  cannot  help  thinking  that  he  did  not  entirely  ap- 
prove of  them.  Now  it  appears  to  me  that  what  the 
parties  intended  was  the  becoming  entitled  by  means  of 
the  wife's  becoming  entitledi  and  not  the  husband's 
becoming  entitled  in  respect  of  a  right  which  she  already 
had.  What  they  meant  was  that  if  the  wife  should 
become  entitled  to  the  property  during  the  coverture^  so 
that  thereupon  the  husband  would  become  entitled  in 
her  right,  that  property  should  be  settled ;  and  I  may 
observe  that  if  the  intention  of  the  parties  was  to  settle 
not  only  the  property  to  which  the  wife  might  become 
entitled  during  the  coverture,  but  also  that  to  which  she 
was  then  entitled  in  possession,  there  seems  no  reason 
why  they  did  not  express  that  meaning  in  plain  terms ; 
it  is  strange  that  in  order  to  express  that  intention  they 
should  use  the  language  contained  in  this  covenant ;  and 
I  think  no  one  can  doubt  that  neither  party  had  any 
idea  of  settling  any  property  to  which  the  wife  was  then 
entitled  in  possession,  except  that  which  is  expressly 
mentioned.  The  argument  in  support  of  the  contention 
that  the  two  sums  of  stock  come  within  the  terms  of 
the  covenant  is  very  subtle,  and,  if  we  resort  to  such  an 
argument,  I  think  it  is  not  out  of  place  to  ask  what  is 
meant  by  the  word  "  rfttrin^r  coverture."  The  title  which 
the  husband  acquires  is  acquired,  not  properly  during 


{a)  1  Beav.  46. 
(6)  2  Beav.  177. 


(c)  2  Y.  &C.  C.C.  121. 
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the  coverture,  but  eo  iiutanH  that  the  coverture  com-  I860. 

mences.    The  word  "during"  is  nothing  more  than  the 

Latin  durante,  it  means  after  the  commencement  and 

before  the  termination  of  the  coverture  ;  and  it  appears 

to  me  that  in  this  sense  the  husband  did  not  become 

entitled  to  the  stock  in  right  of  his  wife  during  the 

coverture. 

If  we  consider  the  effect  of  deciding  that  the  stock 
in  question  came  within  the  operation  of  the  covenant,  it 
ia  clear  that  it  would  entirely  defeat  the  intention  of  the 
parties  in  a  great  number  of  settlements  containing  a 
similar  covenant,  for  the  consequence  would  be  that 
overy  item  of  property  which  the  wife  might  happen  to 
1^6  possessed  of  at  the  time  of  the  marriage  nuist  be  in- 
csluded  in  the  settlement.  I  am  quite  satisfied  that  a 
c^onstruction  which  would  involve  such  a  consequence 
^vrould  be  quite  contrary  to  the  intention  of  the  parties. 

I  may  observe  that  the  case  of  Hoare  v.  Hornby  (a), 

^^here,  however,  the  language  used  is  somewhat  different 

from  that  used  in  this  covenant,  is  not  in  favor  of  the 

^construction  which  is  here  contended  for  on  behalf  of 

the  children.     In  that  case  the  father  of  the  wife  had 

made  two  wills,  one  of  his  English  and  the  other  of  his 

American  property,  and  neither  of  the  wills  referred  to 

the  other.     His  daughter,  who  was  entitled  to  personal 

property  under  both  wills,  executed  previously  to  her 

marriage  a  settlement  of  various  descriptions  of  personal 

property,  including  specifically  her  property  under  the 

English  will,  but  not  referring  to  her  property  under  the 

American  will ;  and  the  settlement  contained  a  covenant 

that  such  further  personal  estate  (if  any)  as  should 

daring  her  life  become  vested  in,  or  accrue  to,  or  be 

(a)  2  Y.  &  C.  C.  C.  121. 
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assignable  by,  her  and  her  husband^  should  be  assigned 
upon  the  trusts  of  the  settlement ;  and  this  covenant 
was  held  in  that  case  not  to  affect  her  American  pro- 
perty. Now,  if  the  contention  in  this  case  is  to  be 
considered  sound  and  just^  I  do  not  see  how  it  was 
possible  to  escape  the  effect  of  it  in  that  case.  It  is 
quite  clear  that  the  American  property  had  upon  the 
marriage  become  assignable  by  the  husband  and  wife ; 
and  the  Lord  Justice  Knight  Bruce,  then  Vice-Chan- 
cellor, came  to  the  conclusion ,  even  on  those  words, 
that  the  intention  of  the  pailies  was  to  settle  the  pro- 
perty which  might  accrue  to  the  wife  during  the  mar- 
riage, and  did  not  mean  to  comprise  the  property  to 
which  she  was  entitled  to  at  the  time  of  the  marriage. 


I  am  very  glad  of  the  opportunity  of  correcting  an 
inaccurate  impression  as  to  the  meaning  of  certain 
expressions  I  am  reported  to  have  used  in  my  judgment 
in  Wilton  v.  Colvin  (a).  In  Maclurcan  v.  lAine  (&),  the 
Vice-Chancellor  Stuart,  when  referring  to  the  case  of 
Blythe  V.  Granville  (c),  seems  to  have  supposed  that 
I  felt  a  doubt  whether  the  case  of  Blythe  v.  Granville 
was  properly  decided.  That  was  the  case  of  a  rever- 
sionary interest ;  and  the  Vice-Chancellor  of  England 
decided  that,  being  a  reversionary  interest  which  fell 
into  possession  during  the  coverture,  it  came  within  the 
covenant  I  certainly  had  not  the  smallest  intention  of 
intimating  any  dissent  from  that  decision,  and,  indeed, 
my  present  decision  shows  that  I  quite  agree  in  its 
soundness.  The  observations  I  made  referred  to  one 
part  of  the  Vice-Chancellor's  reasoning  in  that  case, 
which  was  as  follows: — "The  covenant,  therefore, 
plainly  applies  to  the  property  which  the  wife  would 


(a)  3  Drew.  617. 
(6)  7  W.  R.  135. 


(c)  13  Sim.  190. 
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become  entitled  to  when  the  coverture  took  effect ;  the 
coverture  was  the  futurity  referred  to;  immediately  on 
the  marriage  taking  place,  the  wife  became  entitled  to 
the  property  during  the  coverture."  The  reasoning, 
therefore,  was,  that  inasmuch  as  before  the  marriage 
the  lady  was  not  entitled  during  the  coverture,  and 
afler  the  marriage  she  was  entitled  during  the  coverture, 
this  was  such  a  change  of  condition  with  respect  to  her 
interest  in  the  property  as  brought  it  within  the  opera- 
tion of  the  covenant ;  and  it  was  only  from  this  por- 
tion of  the  reasoning  that  I  ventured  to  express  my 
dissent. 


1860. 


I  am  of  opinion  that  the  stock  to  which  the  lady  was 
entitled  in  possession  at  the  date  of  the  marriage  is  not 
affected  by  the  covenant. 


Vol.  1—3. 
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Nov.  3,  5. 

Copyholds, 

Admittance  of 

particular 

Devisee. 

Executory 

r£v^.  RANDFIELD  r.  randfield. 


Where  a  person  XHIS    petition   was   presented   by  the   lord   of  the 

becomes  en* 

tilled  under  a     manor  of  Dover  Court-ioith- Harwich j  in  the  county  of 

will  to  copy-       Essex y  praying,  that,  notwithstanding  an  order  made  on 

holds,  whether    ^   20th  of  November,  1 856,  in  the  above  cause,  whereby 
by  remainder,  '  *  '  -^ 

originally  vest-   a  Receiver  was  appointed  to  get  in  and  receive  the  rents 

ed,  or  by  contin-  ^^  j    ^^^^  ^f  j^e  real  estate  of  William  RandJUld,  the 
gent  remamder  .  ,  ,  , 

or  executory       testator  in  the  cause,  the  Petitioner,  as  lord  of  the  said 

devise,  which      manor,  might  be  at  liberty  to  enter  into  and  upon  the 

h&s  become 

vested  bv  the     copyhold  lands,  tenements,  and  hereditaments  formerly 

happening  of      of  the  testator   William  Rand-field^  and  to  receive  the 

the  contin-  profits  of  the  same  hereditaments  and  premises  until 

gency,  he  comes  *^  ^ 

in  directly  un-     further  order, 
der  the  will,  and 

tween  himself  William  Randfield,  the  testator  in  the  cause,  by  his 

and  the  lord  of  will  dated  the  18th  of  October,  1837,  gave  and  devised 

lmitTed"°o  thJ*  ^"  ^'^  copyhold  lands,  &c.,   in  the  parish  of  Dover 

benefit  of  the      Court  to   his  son    William  Carr  Randjield,  when   he 

admittance  of     should  have  attained  the  age  of  twenty-one,  and  pro- 
the  first  devisee  •'  '  ■ 

under  the  will,    ceeded  thus : — "  But  should  the  hand  of  death  fall  on 

The  Court      my  widow  Ann  JRandJield,  and  my  son  William  Carr 

the  possesston     ^«^^/^^^^>  ^^^  ^Y  having  no  other  children,  or  my 
of  a  Receiver      son  any  issue  lawfully  begotten,  my  will  is  then,  that 

appointed  by       should  he  leave  a  widow,  that  she  shall  receive  the 

the  Court  to  be  ,     .         , 

disturbed  with-  annual   sum  of  50/.   sterhng   dunng    her   widowhood 

out  the  leave  of  out  of  my  real  estates  as  before  mentioned,  the  residue 

then  to  be  equally  divided  share  and  share  alike  ader 
payment  of  such  legacies  as  I  may  hereafter  name,  the 
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division  of  property  to  be  between   my    late  brother  1860. 

Richard  JRandfielcTs  surviving:  children,  and  my  sister      ^ 

'       .  o  /  J  Randfield 

Jersey  Wamer^s  children,  my  sister  JRachael  SquirrelVs  t?. 

cbildreny  my  niece  Grace  Beeston,  and  my  niece  Sarah     Randfield. 
Stuart^  they  paying  all  my  son's  just  debts,  funeral  ex- 
penses and  demands,  or  my  wife's,  should  she  be  the 
longest  liver." 

The  testator  died  on  the  29th  of  February,  1844, 
leaving  William  Cart  Randfield  his  only  child. 

At  a  Court  Baron,  held  for  the   manor  of  Dover 
Court  on  the  12th  of  December,  1844,  William  Carr 
Jiandfield  was  admitted  tenant  in  fee,  under  the  testa- 
tor's will,  to  the  parcels  of  the  manor  of  which  the 
testator  had  been  tenant 

William  Carr  Mandfield  died  in  1856,  having  devised 
^'1  his  property  to  his  wife,  who  instituted  this  suit  to 
^ave  it  declared  that  she  was  entitled  to  the  property 
^^eii  to  her  husband  by  William  Randfield's  will. 

fiy  an  order  made  in  the  cause  on  the  20th  of 
"•November,  1866,  a  Receiver  was  appointed  of  the  real 
^^d  personal  property  of  the  testator. 

^y  a  decree  made  by  the  Vice-Chancellor  Kinderstet/, 
^^    the  hearing  of  the  cause  on  the  25th  day  of  July, 
"^^^7  (a),  it  was  declared  that  the  son,  William  Carr 
^^uyield,  was  absolutely  entitled  to  the  property  de- 
by  the  will  of  William  Randfield. 

^y  a  decree  made  by  the  Lord  Chancellor  Cranworth 

(a)  4  Drew.  147. 

y2 
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RandfieIiD 

V. 

Raudfielp. 
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on  appeal  from  the  Vice-Chanoellor'a  decision  on  the 
2Dd  of  December,  1867  {a),  it  was  declared  that  the  son 
took  an  absolute  interest,  subject  to  be  digested  in  the 
events  which  had  happened  of  the  testator  baring  had 
no  other  child,  and  of  the  son  himself  dying  without 
ever  having  had  a  child. 

This  decision  of  the  Lord  Chancellor  was  after- 
wards, on  appeal,  affirmed  by  the  House  of  Lords. 

No  person  having  come  to  be  admitted  tenant  of  the 
manor  in  the  room  of  William  Carr  Randfield,  the 
lord  proceeded  to  seize  the  lands  holden  of  the  manor 
to  which  William  Carr  Randfield  bad  been  so  admitted 
tenant. 

By  reason  of  the  appointment  of  the  Receiver  by  the 
Court,  the  lord  of  the  manor  was  unable,  without  the 
authority  of  the  Court,  to  receive  the  profits  of  the 
copyhold  premises  in  question,  and  he  accordingly  pre- 
sented the  present  petition  praying  that  he  might  be  at 
liberty  to  enter  into  and  upon  and  to  receive  the  profits 
and  esplees  of  the  copyhold  premises. 


It  was  admitted  that  William  Carr  Randfield^  when 
he  was  admitted  tenant,  paid  a  full  fine  as  tenant  in 
fee,  and   the   question   was,  whether   his   admittance 
enured  to  the  benefit  of  those  taking  under  the  execu- 
tory devise  over,  which  had  taken  effect,  or  whether 
lord  was  entitled  to  have  a  new  admittance,  and  con-. 
sequently  a  new  fine,  of  those  taking  under  the 
ecutory  devise. 

Mr.  Prendergast  in  support  of  the  petition. 


(a)  2  De  G.  &  J.  57. 
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The  admittance  of  the  son  does  not  enure  to  the 
benefit  of  the  executory  devisee.  The  rule  is,  that 
where  there  is  a  devise  of  a  particular  estate,  with 
vested  remainders  over,  the  admittance  of  the  tenant  for 
life  is  the  admittance  of  those  having  vested  remainders ; 
but  that  where  the  remainders  are  contingent,  the  ad- 
mittance of  the  tenant  for  life  does  not  enure  to  the 
benefit  of  the  contingent  remaindermen.  Still  less  can 
it  enure  to  the  benefit  of  the  executory  devisees. 


1860. 
Randfield 

9. 
RANDFISLDt 


Contingent  remaindermen  are  not  in  the  seisin,  and 
therefore  are  not  tenants  of  the  manor,  and  cannot  take 
advantage  of  the  admittance  of  the  tenant  for  life.  A 
devisee  of  a  contingent  remainder  cannot  make  a  valid 
surrender;  Doe  v.  Tomhins{a)'f  Wathina  on  Copy' 
holds  (P). 

William  Cart  Randfield,  the  son,  took  the  estate  in 
^e,   subject  to  an  executory  devise.    The  executory 
devise  10  not  a  part  of  the  original  devise,  under  which 
^lie  80Q  took,  but  is  a  substituted  estate. 


The  lord,  therefore,  is  entitled  to  have  a  new  ad<* 
ittance,  and  consequently  a  new  fine ;  and  the  Court 
give  him  leave,  notwithstanding  the  possession  of 
e  Recewer^  to  enter  quousqwe. 


Moody  V.  King(c);    Smith  v.  Spencer  (d);  Cruisers 
igeit,  title  **  Devise''  (e). 


Mn  Dickenson,  for  the  executory  devisees,  and  Mr. 


(a)  11  East.  185. 
(6)  Vol.  1,  p.  210. 
(c)  2  Eing.  447. 


(d)  4  W.  R.  729. 

(e)  Ed.  1835,  Vol.  6,  p. 
412. 
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Randfield 

V, 

Randfield. 


Kay,  for  the  son's  widow,  who  was  entitled  to  an 
annuity  of  50L,  charged  on  the  estate,  submitted,  that 
the  lord  was  not  entitled  to  a  new  admittance  and  fine, 
but  that  the  executory  devisees  were  entitled  to  the 
benefit  of  the  admittance  and  fine  paid  by  the  particular 
tenant.  Executory  devisees,  it  was  true,  were  not  in  the 
seisin  till  the  contingency  happened;  but  when  that 
contingency  had  happened,  they  were  in  the  seisin. 
Where  there  was  a  series  of  limitations  of  estates  to 
different  persons,  though  some  of  those  estates  might 
be  contingent,  or  executory,  they  were  still  only  the 
continuation  of  the  particular  estate.  [They  cited  Lord 
Kensington  v.  Mansetl  (a) ;  Glass  v.  Richardson  (i).] 


Mr.  Prendergasty  in  reply. 


The  Vice-chancellor. 


The  first  question  for  consideration  is,  whether  th 
Court  should  itself  decide  the  question  as  to  the  lord's 
rights.      The   only   ground    upon    which    the   lord  is- 
obliged    to  make    the  present  application  is,   that  - 
Receiver  has  been  appointed;  and  the  Court  will  n 
permit  the  possession  of  a  Receiver  to  be  disturbed 
any  person  (although   that  person  may  have  a 
right),  but  such  person  must  apply  to  the  Court 
leave  to  disturb  the  Receiver's  possession. 


Where  such  an  application  as  the  present  is  ma 
the  Court  may  decide  the  matter  in  favor  of  the 
tioner,  and  order  the  Receiver  to  pay  him  the 
fine;    on   the  other  hand,  if  the  Court  considers  tb 
the  Petitioner  has  no  sort  of  right,  then,  I  appreheo 


{a)  13  Ves.  240. 


(6)  2  De  G.,  M.  &  G.  ^5^. 
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the  Court  will  not  allow  him  to  resort  to  his  legal  18G0. 

remedy,  but  will  itself  decide  the  question  acrainst  him,      ^^^ 

J  ....  mi         Randfield 

and  so  prevent  bis  incurnng  unnecessary  expense.     The  «;. 

third  alternative  is,  that  the  Court  may  consider  it  right,     Randfield. 

ivbere  there  is  a  doubtful  legal  question,  to  give  the 

leave  asked  for,  and  absolve  the  party  applying  from 

wlU  contempt  of  the   Court,   by   reason   of  any  such 

proceedings. 

In  the  present  case,  I  must  consider  whether  the 
Tight  is  clearly  in  favor  of  the  lord,  or  whether  it 
is  clearly  against  the  lord,  or  whether  it  is  a  matter 
open  to  fair  doubt. 

It  appears  to  me,  that  the  right  is  clearly  against  the 
lord.  If  I  had  felt  any  doubt  on  the  question,  I  should 
Jiave  thought  it  right  to  give  the  lord  leave  to  seize 
quousqut\  but  it  appears  to  me  that  the  lord  is  not 
entitled,  and  that  in  such  a  case  as  the  present,  the 
admittance  of  the  first  taker  efTures  to  the  benefit  of 
the  persons  entitled  under  the  executory  devise. 

According  to  the  decision  of  the  House  of  Lords,  the 
estate  was  limited  to  the  son  in  fee,  but  subject  to  an 
executory  devise,  in  the  event  of  the  devisee  dying 
without  issue ;  in  which  case  the  estate  was  devised  over. 
lliat  event  did  happen ;  and  the  consequence  was,  that 
the  fee,  which  was  given  (subject  to  be  divested)  to  the 
first  devisee,  ceased  to  exist,  and  the  fee  became  vested 
in  the  person  taking  under  the  executory  devise ;  and 
therefore  the  result  was  the  same  as  if  the  limitation 
had  been  to  one  for  life,  with  remainder  to  another  in 
fee. 

I  apprehend  that  the  rule  with  respect  to  the  opera- 
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Randfield 
Randfield, 


tion  of  the  admittance  of  the  first  taker  under  a  sories 
of  limitations  of  copyholds  is,  that  if  the  owner  sur- 
renders to  the  use  of  his  will,  and  then  devises  the 
estate  in  such  a  way  as  to  exhaust  the  whole  fee,  all 
those  who  take  the  estate  under  that  devise  directly  are 
entitled  to  the  benefit  of  the  admittance  of  the  first 
taker.  It  is  clear,  if  his  estate  is  a  vested  remainder, 
the  admittance  of  a  person  entitled  to  the  particular 
estate,  he  paying  a  full  fine  as  upon  an  admittance  in 
fee,  enures  to  the  benefit  of  the  remainderman. 


Suppose,  however,  that  the  limitation  had  been  to  A» 
for  life,  and  if  A.  left  issue,  then  to  JB.  in  fee,  but  if  not, 
then  to  C  in  fee;  that  is  a  contingency  with  a  double 
aspect ;  and,  till  the  event  happens,  it  is  doubtful  whether 
JB,  or  C.  will  take  the  estate.  Immediately  on  the  con- 
tingency happening,  when  it  has  become  certain  that  S. 
takes  the  estate,  JB,  is  as  much  in  the  seisin  as  if  the 
limitations  had  been  to  A,  for  life,  remainder  to  jB.  in 
fee.  In  the  present  case,  the  only  difference  is,  that 
there  is  a  devise  to  A,  in  fee,  and  upon  that  is  engrailed 
an  executory  devise.  Upon  the  happening  of  a  certain 
event,  the  fee  which  had  been  in  A.  becomes  vested  in 
B.  Until  the  event  happens,  B.  is  not  in  the  seisin  ; 
but  immediately  on  its  happening,  B.  is  in  the  seisin. 


It  has  been  decided,  that  if  an  estate  be  limited  to  one 
for  life,  with  a  contingent  remainder  to  another,  until  the 
contingency  happens,  the  person  taking  the  contingent 
remainder  is  not  in  the  seisin,  and  therefore  cannot  get 
admittance ;  at  least,  he  cannot  make  a  valid  surrender. 
In  the  present  case,  I  am  of  opinion,  that,  until  the 
contingency  happened,  the  persons  in  whose  favor  the 
executory  devise  was  made  were  not  in  the  seisin,  and 
could  not  have  made  a  valid  surrender.    That  is  the 
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effect  of  the  decision  in  Doe  v.  Tomkins.  But  the 
moment  the  event  happened,  he  came  within  the  cate- 
gory of  those  persons  who  claim  under  the  devise.  The 
testator  could  not  devise  more  than  the  fee;  but  he 
might  do  that  either  by  dividing  it  out  by  way  of  a  life 
estate  and  successive  remainders ;  or  by  giving  the  fee 
in  such  a  way  that^  upon  the  happening  of  a  certain 
contingent  event,  it  should  go  over  to  another  person, 
and  such  person  still  claims  under  that  particular  devise. 
If,  indeed,  the  fee  which  had  been  devised  to  a  person 
under  the  will  had,  upon  his  death,  gone  to  his  heir  or 
devisee,  the  heir  or  devisee  would  not  claim  under  the 
original  devise,  but  comes  in  by  reason  of  the  death  of 
his  ancestor  or  testator ;  and  therefore  he  must  obtain 
admittance  and  pay  the  fine.  But  whether  he  comes  in 
by  way  of  remainder  originally  vested,  or  by  way  of  re- 
mainder, which  by  the  terms  of  the  gift  was  contingent, 
but  which  has  become  vested  by  the  happening  of  the 
contingency,  or  by  way  of  an  executory  devise  engrafted 
on  an  estate  in  fee,  he  comes  in  directly  under  the  testa- 
tor's will;  and,  therefore,  as  between  him  and  the  lord, 
he  is  entitled  to  the  benefit  of  the  admittance  of  the 
first  taker. 


1860. 


Randfield 

9. 

Randfield. 


I  must  therefore  dismiss  the  petition,  with  costs. 


1860. 
Nov.  9. 

Creditor  under 
Winding-up 

to  sue  informd 
pauperis. 

Order  ex  parte 
f  )r  a  person 
c  irrying  in  ar 
claim  under  a 
winding-up  to 
sue  informd 
pauperis. 


la  the  Matter  of  THE  Wiii^.., 

and  1849. 

In  the  Matter  of  THE  IRISH  LANDS  IMPROVE- 
MENT SOCIETY. 

Ex  parte  FREDERICK  FRY. 

Mr.  PIGGOTT  applied  ex  parte  for  an  order  that 
Frederick  Fry  might  be  permitted  to  sue  in  forma 
pauperis. 

It  appeared  that  the  Irish  Lands  Improvement  Society 
being  in  the  course  of  winding-up,  Mr.  Fry  brought  in 
two  claims  against  the  society,  in  ChamberSi  which  the 
Chief  Clerk  had  adjourned,  to  be  heard  before  the 
Court  The  usual  affidavit  as  to  Mr.  Fry's  being  a 
pauper  was  produced.  In  support  of  the  application 
the  case  of  James  v.  Dore  (a)  was  cited,  in  which  a 
person  who  had  been  examined  pro  interesse  suo  was 
allowed  to  prosecute  her  claim  in  forma  pauperis^  and 
submitted  that  the  present  was  an  analogous  case. 

The  VrcB-CHANCELLOR  made  the  order. 


(a)  2  Dick.  788. 
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Nov.  10,  12. 

POLLARD  «.  DOYLE.  Co^TT^a^ue 

KEARNS  «.  DOYLE.  ^^Z'. 

1  HIS  was  a  motion  to  vary  the  Taxing  Master's  cer-  The  rule,  that  a 

tificate.  "^^¥^1  ^^^^ 

acting  in  the 

trust  shall  not 
The  suit  of  Pollard  y.  Doyle  was  instituted  in  1849,  he  allowed 

hy   a  judgment   creditor  of    Mr.  Macdonald,  in   the  not  restricted  to 
name  of  Mrs.  Pollard,  as  the  executrix  and  universal  cases  of  express 

devisee  of  Mr,  Macdonald.  to  set  aside  as  fraudulent  and  ^^^\  ^^  *P' 

'  plies  to  the  case 

void  as  against  his  judgment  two  deeds  which  had  been  of  an  executor 

executed  by  Mr.  Macdonald  conveying  to  Mr.  Charles  ®'  ^"*f^* 

Doyle,  the  uncle  of  the  Defendant,  certain  leasehold  ^  ^  express 

proi)erty  in  the  Isle  of  Dogs.  trust. 

Profit  costs 

disallowed  an 

Mrs.  Pollard,  the  Plaintiff,  died  soon  after  the  com-  executor  who 

mencement  of  the  suit,  having  by  her  will  appointed  Mr,  "*^  acted  as  bis 

,  .  .    own  solicitori 

Reams,  who  was  a  solicitor,  her  sole  executor  and  uni-  upon  hq  ob- 

yersal  devisee,  and  directed  him,  if  he  ever  succeeded  jection  taken 
in  obtaining  the  necessary  documents  relating  to  the  ^|,o  was  a  narty 
Isle  of  Dogs  property,  to  prosecute  the  suit  and  sell  the  to  the  suiu 
property  for  his  own  benefit. 

Mr.  Keams  having  found  the  necessary  documents, 
and  having  taken  out  administration  with  the  will  an- 
nexed to  the  estate  of  Mr.  Macdonald,  revived  the 
suit  in  his  own  name  as  Plaintiff. 

By  a  decree  made  in  the  cause  on  the  25th  of  April, 
1855,  it  was  ordered  that  the  leasehold  premises  should 
be  made  available,  and  be  applied  in  the  first  place, 
(after  paying  certain  costs  mentioned  in  the  order,  in- 
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eluding  the  eosts  of  Mr.  Keams  as  PlaintifF,)  to  dis- 
charge the  amount  due  on  the  judgment  debt;  and  that 
the  Plaintiff  £<?arR«  should  proceed  to  sell  the  property ; 
and  it  was  ordered  ''that  it  be  referred  to  the  proper 
Taxing  Master  of  this  Court  to  tax  the  costs,  charges 
and  expenses  of  the  Plaintiff  W.  M.  Keams  as  adminis- 
trator with  the  will  annexed,  of  the  testator  J.  Mac- 
donaldf  in  the  pleadings  mentioned,  and  as  executor  of 
Mrs.  A.  Pollard,  the  administratrix  with  the  will  an- 
nexed of  J.  Macdonaldf*  as  between  solicitor  and  client. 


Under  this  decree  the  property  was  sold,  and  the 
purchase^money  paid  into  Court.  The  proceeds  of  the 
sale  proved  deficient,  being  little  more  than  sufficient  to 
cover  tlie  costs  of  the  suit 

Upon  the  taxation  of  the  Plaintiff's  costs,  objectioas 
to  Mr.  Keams  being  allowed  costs  as  between  solicitor 
and  client,  or  in  fact  any  other  than  costs  out  of  pocket, 
were  raised  by  the  judgment  creditor  on  the  ground 
that  Mr.  KeamSy  standing  in  the  position  of  trustee  for 
the  judgment  creditor,  was  not  entitled  to  charge  any 
profit  costs.  The  Taxing  Master,  after  conferring  with 
all  the  other  Taxing  Masters,  overruled  these  objections^ 
on  the  ground  that  Mr.  Kearns  was  not  a  solicitor 
trustee  within  the  cases,  and  in  his  taxation  allowed 
Mr.  Kearns^  full  costs  as  between  solicitor  and  client. 


The  present  motion  was  for  the  purpose  of  varying 
the  Taxing  Master's  certificate  va  Uiis  respect. 

Mr.  Bazalgette  and  Mr.  Rowcliffe,  for  the  judgment 
creditor,  in  support  of  the  motion. 

A  solicitor,  who  as  a  trustee  institutes  a  suit,  cannot 
recover  more  than  costs  out  of  pocket;  and  this  rale 
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applies  not  only  to  ezpresB,  but  also  to  constructive 
trustees. 

Mn  Keams  acted  as  administrator  not  only  of  Mrs. 
PoUard,  but  also  of  Mr.  Macdonald;  and  as  such  he  is 
a  trustee  of  the  judgment  creditor,  and  being  in  this 
position,  the  Court  will  not  allow  him  profit  costs; 
Bnmgktan  v.  Broughton  (a) ;  Matthison  v.  Clarke  (b) ; 
Ifew  V.  Jones,  reported  in  a  note  to  Cradock  v.  P»- 
per  (c) ;  Lincoln  v.  Windsor  (d) ;  Fraser  v.  Palmer  {e); 
Burge  v.  Brutton  (/) ;  Armstrong  v.  Storer  (g), 

Mr.  Glasseand  Mr.  Southgate,  for  Mr.  Keams,  in 
support  of  the  Taxing  Master's  certificate. 

The  rule  preventing  solicitors  who  are  trustees  from 
obtaining  more  than  costs  out  of  pocket,  applies  only 
to  express,  and  not  to  constructive  trustees ;  and  all  the 
cases  cited  on  the  other  side  are  cases  of  express  trusts. 
Mr.  Keams  stands  in  the  position  of  an  executor,  and 
is  not  a  trustee  for  creditors,  an  executor  being  able  to 
plead  the  Statute  of  Limitations  against  creditors,  while 
a  trustee  cannot  plead  it  as  against  his  cestuis  que 
trust. 


1860. 


It  is  not  competent  for  a  creditor  to  raise  an  objection 
like  the  present.  If  it  were,  the  common  clause,  that  a 
trustee  acting  as  a  solicitor  in  the  trusts  shall  be  allowed 
his  full  costs,  would  be  a  nullity ;  as  that  provision  can 
only  bind  the  cestuis  que  trust,  and  not  creditors,  and  it 
would  be  competent  for  any  creditor  to  prevent  a  soli- 


(a)  2  Sm.  &  Giff.  422 ; 
5.  C,  5  De  G.,  M.  &  G. 
160. 

(6)  3  Drew.  3. 

(c)  1  M.  &  G.  668. 


S9  Hare,  158. 
4  Y.  &  Coll.  Ex.  R. 
515. 

(/)  2  Hare,  573. 
Ig)  14  Beav.  535. 
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citor,  who  has  for  years  been  acting  as  solicitor  in  the 
trusty  under  such  a  clause,  from  obtaining  more  than 
costs  out  of  pocket.  Where  an  estate  which  has  been 
recovered  by  means  of  a  suit  proves  deficient,  the  Court 
is  in  the  habit  of  allowing  the  Plaintiff  his  costs  of  suit 
before  other  creditors  are  paid. 


The  order  for  taxation  being  for  costs  as  between 
solicitor  and  client,  the  Taxing  Master  could  only  tax 
strictly  where  the  solicitor  is  an  express  trustee. 

Dovfflas  V.  Archbutt  (a) ;  Goldsmith  v.  Russell  (fi) ; 
Brown  v.  Butter  (c)  ;  Larkins  v.  Paxton  (d). 

Mr.  Bazalgette  was  not  called  upon  for  a  reply. 

The  Vicb-Chamcellor. 

There  is  no  question  as  to  the  general  rule  that  the 
Court  will  not  allow  a  solicitor,  who  is  a  trustee  acting 
as  solicitor  in  the  trust,  more  than  costs  out  of  pocket ; 
and  the  only  question  is,  whether  the  present  case  comes 
within  that  rule. 

When  Mrs.  Pollard  filed  the  bill  in  the  first  suit, 
though  she  was  both  executrix  and  residuary  legatee, 
she  filed  it  in  her  character  of  legal  personal  representa- 
tive of  Mr.  Macdonald  only ;  and  if  she  had  not  been 
residuary  legatee,  she  would  not  have  made  the  residuary 
legatee  a  party  to  the  suit  Upon  the  death  of  Mrs. 
Pollard,  Keams,  whom  she  had  appointed  her  executor, 
proved  her  will;  and  in  order  to  constitute  himself  the 


(fl)  2  De  G.  &  J.  148. 
(6)  5  De  G.,  M.  &  G.  547, 
556. 


(c)  21  Beav.  615. 

(d)  2  Beav.  219. 
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legal  personal  representative  of  Mr.  Macdonald,  took 
out  administration  to  MacdonalcTs  estate ;  and  when  be 
revived  the  suit  he  revived  it  precisely  in  the  same  cha- 
racter as  that  in  which  Mrs.  Pollard  had  instituted  it^ 
namely,  as  the  legal  personal  representative  of  Mac- 
donald. 


1860. 


The  question  then  comes  to  this,  whether  an  executor 
who  files  a  bill  against  a  stranger  to  recover  assets  as 
against  that  stranger,  and  in  the  suit  acts  as  his  own 
solicitor,  can,  as  against  the  persons  for  whom  he  is  a 
trustee,  and  for  whose  benefit  he  has  recovered  the  pro- 
perty, charge  more  costs  than  costs  out  of  pocket*  If 
the  cesluis  que  trust  are  not  parties  to  the  suit,  of  course 
the  question  does  not  arise.  But  Mrs.  Pollard,  for 
some  reason  or  other,  made  this  creditor  a  party  to  the 
suit;  and  the  suit,  as  revived  by  Mr.  Kearns,  treats  him 
as  a  proper  party,  as  being  a  person  who  has  a  beneficial 
interest.  I  think,  therefore,  that  Mr.  Keams  must  be 
considered  as  standing  in  a  fiduciary  character  to  a  per- 
son in  such  a  position. 

• 

It  has  been  suggested  that  the  rule  applies  only  to 
cases  of  express  trust  declared  by  deed  or  wills.  It 
appears  to  me  that  there  is  no  reason  why  the  rule 
should  be  restricted  to  cases  of  express  trust ;  and  I 
think  that  it  applies  equally  to  an  executor  or  trustee, 
though  there  be  no  express  trust. 

It  turns  out  that  the  fund  is  not  sufficient  to  pay  the 
judgment  debt  in  full;  and  therefore  the  funds  belong  to 
the  judgment  creditor,  and  the  residuary  legatee  gets 
nothing.  It  is  clear  that  the  residuary  legatee  of  ilfoc- 
donald,  if  he  had  not  been  the  same  person  as  the  legal 
personal  representative,  would  be  entitled  to  contend 
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I860,  that    Keamg   should    only  be  allowed  costs  oat  of 

pocket. 

It  appears  to  me  that  the  executor,  standiug  in  a  fidu- 
ciary character,  comes  within  the  general  rule,  and  is 
not  entitled  to  profit  costs. 


Nov.  8,  13. 

Injunction.  WILSON  r.  TOWNEND. 

Ancient  LightSf 
Alteration  of.    ThIS  was  a  motion  for  an  injunction,  to  restrain  the 

A  Court  of  Defendant  from  proceeding  with  the  erection  of  an  addi- 
Equity  inter-  tjo^  ^t  the  rear  of  his  house,  No.  6,  Eastern  Terrace, 
tion  to  prevent  BriglUonf  so  as  to  interfere  with  the  access  of  light  and 
an  injury  in  re-  air  to  the  Plaintiff's  houses,  Nos.  6  and  7,  in  the  same 
spect  of  a  legal  terrace 
right,  simply  on  ^^race. 

the  ground  of 

the  damage  it         Qn   the    3rd    of   May,  1860,   the    Plaintiffs,  Mr. 

produces  to  pro- 

perty;  and  the    Wilson  and  Mr.  Stoddard^  jointly  purchased  two  free- 
jurisdiction  of    hold   {louses,   No.  5,  and    No.    7,  Eastern    Terrace, 

confined '  "re-'  ^^^lon^  for  ^^^  ^^^  of  10,950t     At  the  same  sale  the 

straining  injury  Defendant  Townend  purchased  the  house  numbered  6, 
to  the  enjoy- 
ment and  comfort  in  the  occupation :  therefore  it  is  not  necessary  that  a 
Plaintiff  filing  a  bill  for  an  injunction  to  restrain  such  an  injury  should  be  in 
the  actual  occupation  of  the  property. 

Where  a  Plamtiff  filed  a  bill  for  an  injunction  to  restrain  tbe  erection  of  an 
addition  to  the  house  adjoining  one  of  his  own,  so  as  to  interfere  with  his 
windows,  which  he  alleged  were  ancient  lights,  some  of  which  bad  been 
recently  enlarged,  and  some  new  lights  had  been  opened,  and  an  interim  order 
had  been  granted;  upon  a  motion  for  an  injunction,  the  Court  gave  the 
Plaintiff  liberty  to  bring  an  action  at  law,  but  allowed  the  Defendant  to 
proceed  with  the  new  building  to  a  specified  height,  on  his  undertaking 
to  abide  by  any  order  the  Court  might  make  as  to  pulling  down  any 
addition  which  might  be  made  to  the  erection  complained  of  by  the  bill,  ana 
also  undertaking  to  admit  at  the  trial  that  the  erection  had  been  carried  to 
such  specified  height. 

Form  of  order. 

The  case  o{  Renshaw  v.  Bean  (18  Q.  B.  112)  commented  on. 
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in  the  same  terrace,  and  which  was  situated  between 
-the  two  houses  purchased  by  the  Plaintiffs. 

The  Defendant,  on  the  6th  of  July,  1860,contemplat- 
:ing  erecting  an  addition  at  the  rear  of  his  house  No.  6, 
^^rote  a  letter  to  the  Plaintiff  Wilson,  stating  his  inten- 
"ttion  and  suggesting  that  he  and  the  Plaintiffs  might 
"^ork  together,  if  the  Plaintiffs  intended  making  any  ad- 
dition to  their  houses.  The  Plaintiff  Wikon,  in  reply  to 
-•his  letter  on  the  7th  of  July,  1860,  wrote  to  the  Defend- 
ant, telling  him  that  the  Plaintiffs  had  no  intention  of 
enlarging  their  houses,  which  had  been  purchased  for 
^n  investment,  and  that  he  did  not  intend  personally  to 
ccupy  either  of  the  houses. 


1860. 


Wilson 

TOWNBND. 


The  Defendant  commenced  erecting  an  addition  at  the 
ear  of  his  house  No.  6,  such  erection  being  intended  to 
extend  26  feet  7  inches  from  the  back  wall  of  the  house 
hich  faced  towards  the  north,  and  was  intended  to  be 
^r^arried  up  to  within  about  5  feet  from  the  top  of  the 
S^iouse.  The  houses  being  each  only  29  feet  wide,  this 
^^ziew  erection  was  distant  only  5  or  6  feet  from  the 
ining  and  drawing-room  windows  of  the  plaintiff's 
ouse  No.  6,  and  13  or  14  feet  distant  from  those 
"^windows  of  the  Plaintiff's  house  No.  7  ;  and  it  appeared 
hat  the  dining  and  drawing-room  windows  of  those 
ouses  projected  2  feet  10  inches  in  a  bow  from  the 
wall  of  the  house. 


It  was  alleged  by  the  Plaintiffs,  that  the  windows  at 
he  rear  of  their  houses  were  ancient  lights ;  but  it  ap- 
^K^eared  from  the  evidence,  that  some  of  the  back  win- 
^3ow8  of  the  house  had  been  altered,  so  as  to  lower 
'^.liem  two  feet,  and  that  some  new  windows  had  been 
pened. 
Vol.  1—3.  z 
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A  considerable  amount  of  evidence  of  architects, 
builders^  kc,  was  adduced  on  both  sides,  as  to  the 
effect  the  erection  would  have  on  the  access  of  light 
and  air  to  the  Plaintiffs*  houses  :  the  Plaintiffs'  witnesses 
asserting  that  the  Plaintiffs'  houses  would  be  diminished 
in  value  to  the  extent  of  1,0002.  or  1,5002.;  and  the  De- 
fendant's witnesses  alleging  that  the  Plaintiffs*  houses 
would  be  but  immaterially,  if  at  all,  affected  by  the 
erection. 


The  erection  had  already  been  carried  to  a  consider- 
able height  when  an  interim  order  was  granted,  restrain- 
ing the  Defendant  from  further  proceeding  with  it. 

Mr.  Glasse  and  Mr.  C  Browne^  in  support  of  the 
motion. 


Mr.  Baity  and  Mr.  Archibald  Smith,  for  the  D^ 
fendant,  contended  that  even  supposing  the  Court 
would  grant  an  injunction  restraining  any  interference 
with  the  enjoyment  and  comfort  of  a  person  in  the 
occupation  of  a  house,  still  the  Court  would  not  inter- 
fere in  a  case  like  the  present,  where  it  was  admitted 
that  the  Plaintiffs  had  purchased  the  houses  as  an 
investment,  and  not  with  any  intention  of  occupation, 
and  when,  therefore,  it  was  a  mere  question  of  money 
value;  that  the  Plaintiffs,  having  altered  some  of  their 
windows  in  the  house  No.  5,  had  thereby  suspended 
their  right  to  bring  an  action  for  damages,  and  there- 
fore could  not  come  to  a  Court  of  Equity  for  an  in* 
junction;  and  that  the  Plaintiffs  knew  in  J.uly,  I860,  of 
the  intended  alterations,  and  had  acquiesced  in  them. 
They  cited  Attorney-General  v.  Nichol(fl);  Menshaw  v. 

(a)  16  Ves.  338, 
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Bean  (a) ;  Cawhwell  f.  RiL$sell  (i) ;  Fishmongers^  Com^ 
j^ny  V.  East  India  Company  (c). 

Mr.  Okuse  in  reply : — 

There  is  no  rule  that  this  Court  will  only  grant 
an  injunction  to  prevent  interference  with  the  enjoy- 
ment and  comrort  in  the  occupation  of  a  house.  The 
Court  will  interfere  to  prevent  an  injury  being  done 
to  the  property*  Where  ancient  lights  have  been  en- 
larged, the  owner  of  an  adjoining  house  cannot  disturb 
the  light  and  air  of  any  portion  of  the  space  occupied 
by  the  ancient  lights,  although  a  greater  portion  of  light 
and  air  is  admitted  by  the  enlarged  window ;  Chandler 
V.  Thompson  id). 

[TheVicX'CHAMCBLLOB  expressed  his  opinion,  that 
the  proposed  erection  would  interfere  with  the  access  of 
light  and  air  to  the  Plaintiffs'  house  No.  6;  and  that  the 
Plaintiffs  had  not  so  acquiesced  in  it  as  to  disentitle 
them  to  relief;  but  reserved  his  opinion  on  the  other 
two  objections  raised  by  the  Defendant.] 
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The  Vice-Chancellor. 

In  tbit  case  I  reserved  my  opinion  upon  two  points, 
which  were  raised  by  the  Defendant. 

The  first  point  is  this:  the  Defendant  insists  that, 
although  the  Plaintiffs  might  be  entitled  to  the  assist- 
ance of  the  Court  in  respect  of  the  nuisance  if  the 
Plaintiffs  themselves  occupied  the  house,  and  so  the 


Nov.  13. 


(•)1 


8Q.  B.  112. 
26  L.  J.,  Ex.  U. 


(c)  1  Dick.  163 
(a)  3  Camp.  80. 
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nuisance  affected  their  personal  comfort  and  conyeni- 
ence^  yet  it  appeared,  on  the  face  of  the  bill,  that  it 
was  not  the  intention  of  the  Plaintiffs  to  occupy  their 
houses  or  either  of  them,  and  that  they  had  purchased 
the  property  merely  as  as  an  investment;  and  it  was 
contended  that  therefore  the  Court  ought  not  to  inter- 
fere^  inasmuch  as  the  only  injury  the  Plaintiffs  could 
sustain  was  diminution  of  the  value  of  their  property, 
for  which  compensation  could  be  recovered  at  law. 
Now  I  confess,  when  that  objection  was  started,  I  was 
at  first  much  impressed  by  it;  and  at  one  time  the 
inclination  of  my  opinion  was  in  favor  of  the  objec- 
tion. No  doubt  the  origin  of  the  jurisdiction  in  cases 
where  the  assistance  of  this  Court  is  asked  for  protec- 
tion against  a  nuisance,  and  where  the  nature  of  the 
nuisance  is  the  blocking  up  the  passage  of  the  light  into 
ancient  windows,  is  the  interference  with  the  personal 
comfort  and  convenience  of  the  persons  occupying  the 
house  which  has  those  ancient  lights.  Upon  further 
consideration,  I  am  of  opinion  that  the  objection  ought 
not  to  prevail. 


If  the  objection  were  allowed  to  prevail  in  such  a 
case  as  the  present,  it  must  equally  prevail  in  the  most 
extreme  case.  Suppose  it  happened  that  the  Plaintiff's 
house,  in  which  he  did  not  himself  reside,  stood  upon 
the  very  verge  of  his  own  ground  ;  and  the  Defendant, 
whose  ground  came  up  to  the  very  wall  of  the  Plaintiff^s 
house,  built  a  dead  wall  within  six  inches  from  the  whole 
of  the  Plaintiff's  windows,  and  so  completely  blocked 
up  all  his  lights,  I  confess  I  should  feel  very  great  diffi- 
culty in  saying,  in  such  a  case,  that  this  Court  would 
tell  him  to  go  to  law  and  get  damages,  and  refuse  to  in- 
terfere itself.  But  further,  I  do  not  see  bow  the  line 
could  be  drawn  so  as  to  distinguish  those  cases  in  which 
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the  party  complaining  has  acquired  the  house,  not  then 
intending  to  reside  in  it  himself,  and  those  cases  in 
which  he  may  intend  to  reside  in  it.  A  person  may  buy 
a  house,  not  at  the  time  intending  to  reside  in  it,  but  his 
then  intention  would  not  prevent  him,  at  any  time  after- 
wards, making  it  his  own  personal  residence.  A  man 
may  buy  a  house  which  has  a  lease  upon  it,  and  there- 
fore he  cannot  become  the  occupant  till  the  lease  ex- 
pires. He  may,  perhaps,  not  have  any  present  inten- 
tion of  afterwards  occupying  the  house;  but  how  can  I 
say,  in  such  a  case,  that,  because  there  is  no  present  in- 
terference with  his  personal  comfort  and  enjoyment, 
he  is  not  to  have  that  remedy  which  the  Court  gives 
in  cases  of  nuisance,  when  it  may  be  that  he  may  after- 
wards reside  in  the  house.  He  may  induce  the  tenant 
to  give  up  his  lease,  and  he  may  himself  become  the 
occupant.  Further,  I  find  that,  of  the  two  PlaintifTs 
who  are  tenants  in  common  of  this  property,  it  is  only 
one  of  them  (Mr.  Wilson)  who  has  expressed  any  inten- 
tion on  the  subject.  The  other  tenant  in  common,  Mr. 
Stoddart,  has  not  intimated  any  such  intention,  and,  for 
aught  I  know,  there  may  be  at  any  time  an  arrange- 
ment between  the  Plaintiffs  for  either  of  them  to  take 
one  of  the  houses  to  reside  in,  and,  for  aught  I  know, 
it  may  be  Mr.  8toddart*8  present  intention  to  make 
such  an  arrangement  to  occupy  the  house.  When  the 
Court  has  once  established  the  doctrine  that  it  will  inter- 
fere to  protect  the  legal  right,  you  cannot  inquire  parti- 
cularly whether  the  party  who  complains  does  or  does 
not  mean  at  any  subsequent  time  himself  to  be  the 
occupier.  And  in  a  great  number  of  cases  this  Court 
does,  interfere  to  prevent  an  injury  in  respect  of  a  legal 
right,  simply  on  the  ground  of  the  damage  which  may 
be  produced  to  property ;  and  I  think  that  I  ought  not 
to  allow  this  objection  to  prevail. 


1860. 
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The  remaining  point  is  this,  and  it  is  Certainly  a 
somewhat  peculiar  point.  The  Defendant  says,  assam^ 
ing  that  if  the  windows,  which  are  alleged  to  be  ancient 
h'ghts,  continued  in  their  original  condition,  the  Plaintiffs 
might  be  entitled  to  the  assistance  of  the  Court;  the 
windows  do  not,  in  fact,  remain  in  their  original  con*- 
dition ;  some  of  the  old  windows,  as,  for  instance,  two 
on  the  basement  floor,  have  been  increased  in  size,  and 
are  not  therefore  in  all  respects  the  same  as  the  original 
windows;  besides  which,  the  Plaintiffs  have  cut  out 
some  entirely  new  windows,  which  are  at  no  higher 
elevation  from  the  ground  than  some  of  the  old  win* 
dows ;  and  assuming  that  he  might  be  restrained  from 
blocking  up  the  ancient  lights  if  they  remained  unaltered, 
and  no  new  ones  had  been  added,  yet  he  has  a  right  to 
do  that  which  is  necessary  to  prevent  the  acquisition  by 
the  Plaintiffs  of  a  right  in  respect  of  the  new  windows 
and  the  altered  windows,  even  though  in  so  doing  be 
should  interfere  with  the  ancient  lights. 

In  support  of  that  contention,  the  case  of  JRenshaw  v. 
Sean  {a)  was  referred  to,  which  was  decided  upon  a 
special  case,  reserved  at  the  trial,  and  therefore  was 
fuHy  deliberated  upon  by  the  Court,  and  is  entitled  to 
the  greatest  possible  weight.  In  one  respect  there 
is  a  certain  degree  of  inconsistency  in  the  report,  be- 
tween the  facts  as  stated  in  the  special  case  and  the 
facts  as  stated  in  the  judgment.  The  case  states  that 
the  Plaintiffs,  having  rebuilt  the  house,  rebuilt  the 
walls  (excepting  one  portion,  not  material  to  be  here 
noticed)  where  they  had  been  before,  and  all  the  win- 
dows in  those  walls  were  just  where  they  had  been 
before,  with  this  exception,  that  as  to  each  of  them 
there  had  been  some  alterations  in  the  dimensions  and 

(a)  18  Q.  B.  R.  l\2. 
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in  the  elevation.  In  fact,  the  new  building  had  been 
raised  higher  than  the  old  building ;  but  the  case  ex- 
pressly states  that  the  new  house  did  not  contain  any 
more  stories  than  the  old  house  had.  Lord  Campbell^ 
in  delivering  the  judgment  of  the  Court,  assumed  that 
an  additional  storey  was  built  at  the  top  of  the  housCi 
containing  windows  which  were  altogether  new,  and 
not  being  substitutes  for  any  pre-existing  windows. 
And,  assuming  that  fact,  Lord  Campbell  came  to  the 
conclusion  that,  notwithstanding  Chandler  \,  Thomp- 
son (a),  the  Defendant  had  a  right  to  prevent  the  light 
coming  into  the  new  windows,  and  into  the  unprivileged 
portions  of  the  old  windows,  although  in  so  doing  he 
prevented  the  light  coming  to  the  privileged  portions  of 
the  old  windows ;  and  the  ground  of  it  is  this,  that 
otherwise  the  PlaintifT  would,  after  twenty  years,  acr 
quire  a  new  easenient  or  privilege,  which  he  did  not 
before  possess,  in  respect  of  those  new  windows,  and  the 
unprivileged  portions  of  the  former  windows ;  and  the 
Defendant  had  a  right  to  prevent  him. 


1860. 


WiLSOV 

V. 
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Now  I  confess  I  should  have  felt  some  difficulty  in 
reconciling  that  decision  with  the  decision  in  Chandler  v. 
ThompMon^  but  that  Lord  Campbell  expressly  says  the 
Court  does  not  in  any  way  mean  to  overrule  the  decision 
in  Chandler  v.  Thompson ;  and  he  adds,  **  we  do  not 
mean  to  say  that  there  may  not  be  many  cases  in  which 
you  may  obstruct  the  light  of  a  new  window,  although 
you  have  no  right  to  obstruct  the  light  of  that  portion 
which  formed  a  portion  of  the  old  window,  that  is,  the 
aperture,  part  of  the  new  window,  which  was  also  part 
of  the  old  window/'  But  even  if  the  case  be  not  recon- 
cileable,  still,  as  Renshaw  v.  Bean  is  the  decision  of  the 


(a)  3  Campb.  80,  and  LuttreWs  Case^  4  Rep.  86a, 
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Court  in  Baiico^  when  all  the  Judges  of  the  Court  gave 
their  opinion,  and  Chandler  v.  Thompson  is  a  case  at 
Nisi  Prius,  of  course  Renshaw  v.  Bean  must  prevail 
over  Chandler  v.  Thompson^  and  if  I  could  be  quite 
clear  that  the  facts  in  the  present  case  were  the  same  as 
in  Renshaw  v.  Bean^  I  should  simply  follow  it.  But 
even  if  the  facts  be  in  other  respects  the  same,  it  is  not 
the  fact  here  that  the  Plaintiffs  have,  as  Lord  Campbell 
assumed  the  facts  to  have  been  in  Renshaw  v.  Bean, 
made  an  additional  storey  at  the  top  of  the  house,  with  new 
windows  in  it,  although  it  is  true  they  have  made  some 
new  windows  since  they  bought  the  property.  Under 
these  circumstances  I  shall  not  take  upon  myself  to  de- 
cide the  legal  question,  but  I  shall  do  what  the  Court 
always  leans  to  in  cases  where  the  legal  right  is  ques- 
tioned. I  shall  leave  the  matter  to  be  decided  in  a 
Court  of  Law ;  that  is,  I  shall  leave  the  Plaintiffs  to 
bring  an  action ;  and,  indeed,  I  understood  from  the 
Plaintiff's  counsel  that  they  are  perfectly  willing  to 
bring  an  action  now. 


The  only  question  I  have  then  to  consider  is,  what 
ought  to  be  done  in  the  intermediate  time?  If  the 
Plaintiff  is  right,  and  the  Defendant's  new  building  is 
built  up  to  the  intended  height,  the  Plaintiff  will  have 
sustained  great  injury,  from  which  he  ought  to  have 
been  protected.  If,  on  the  other  hand,  I  stop  the  build- 
ing in  the  meantime,  the  effect  will  be  that  if  the  De- 
fendant is  right,  he  will  have  sustained  considerable 
injury.  Therefore,  what  1  think  I  ought  to  do,  under 
the  whole  of  the  circumstances,  is  this,  that  if  the  De- 
fendant is  willing  to  undertake  that  he  will  abide  by 
such  order  as  the  Court  may  think  fit  to  make  with  re- 
gard to  the  pulling  down  and  removing  any  portion  of 
the  building  not  yet  erected,  that  is,  which  may  be 
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erected  between  the  present  time  and  the  time  when 
the  decision  of  the  Court  is  known,  I  shall  not  inter- 
fere with  the  progress  of  the  buildings  up  to  the  height 
of  2  feet  2  inches  beyond  its  present  height. 

Mr.  Glasse  submitted  that  the  Court  would  require 
an  undertaking  from  the  Defendant  to  admit,  at  the 
trial,  that  the  building  had  been  carried  to  the  height 
proposed;  and  to  abide  by  such  order  as  the  Court  might 
make  as  to  pulling  down  or  removing  such  addition  to 
the  present  height ;  and  referred  to  the  form  of  order  in 
Sutton  y.  Lord  Montfort  (a). 

The  following  was  the  order  made : — 

"  Defendant,  by  his  counsel  at  the  bar,  expressing 
lis  intention  not  to  carry  the  building,  in  the  rear  of 
No.  6  for  the  present,  higher  than  2  feet  2  inches  be- 
yond the  height  to  which  it  is  at  present  raised,  and 
undertaking  to  abide  by  any  order  the  Court  may  make 
as  to  pulling  down  any  addition  which  may  be  made  to 
the  present  erection  complained  of  by  the  bill,  and  also 
undertaking  to  admit,  for  the  purposes  of  the  action 
hereinafter  mentioned,  that  the  erection  has  been  car- 
ried to  the  height  of  2  feet  2  inches  above  the  present 
height,  let  the  Plaintiffs  be  at  liberty  to  bring  such 
action  as  they  shall  be  advised,  and  let  the  further  hear- 
ing of  the  motion  be  adjourned  till  after  the  trial  of  the 
action,  with  liberty  to  apply/* 

(a)  4  Sim.  565. 
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Set-off.  JENNER  V.  MORRIS. 

A,  and  his  wife  IN  this  case,  the  Defendant  Sir  •/*.  Morris  was  tenant 
and  children  f^^  ^f^  ^f  ^^^j^  ^^^i  ^^^^  ^^  ^jjich  a  sum  of  l,600i 
were  entitled  ,  ... 

under  a  set-       was  charged  ;  this  sum  was  a  portion  originally  b^long- 

tlement  to  jpg  to  the  Plaintiff,  Mrs.  Jenner,  a  sister  of  Sir  J. 

on  real  estate  of  "^^^^'^'*>  ^^^  ^^*»  ^^  ^^^  marriage,  settled  on  Mr. 
which  B,  was     Jenner  for  life,  remainder  to  Mrs.  Jenner  for  life,  with 

.u"*I^  K/mi  *  ^'  the  usual  remainders  in  favor  of  children.  Mr.  and 
the  1,500/.  was 

the  wife's  pro-  Mrs.  Jenner  had  for  a  period  lived  separate,  Mr.  Jenner 

perty  vested  in  ^^^  making  his  wife  any  allowance,  alleging  that  he  was 

husband  for  life  "^^  bound  to  do  so,  and  Sir  John  Morris  had,  during 

with  usual  re-  that  period,  advanced  monies  for  her  support.     In  this 

was  indebted  to  ®"'^*  which  was  by  Mr.  and  Mrs.  Jenner  and    their 

B.  for  money  children  for  raising  the  portion  of  1,5002.,  Sir  J.  Mor- 
Swife"^  mid  '*"  ^'a™®d  ^o  set  off  the  debt  due  to  him  from  Mr. 
that  on  raising '  J^^^^  in  respect  of  the  monies  expended  by.  Sir  •/. 
the  charge,  fi.  Morris  for  the  wife's  support  against  Mr.  Jenner^s  life 
hisclaim against  interest.  Mr.  Jenner  insisted  that  there  was  no  debt; 
^.'«  life  interest,  but  it  was  unnecessary  to  decide  upon  that  question  in 

consequence  of  the  decision  of  the  Court  upon  Sir  •/. 
Morrises  right  to  set-off,  even  assuming  that  there  was 
a  good  debt. 

Mr.  Glasse  and  Mr.  C.  Herbert  Smith,  for  the  Plain- 
tiffs, insisted  that  there  could  be  no  such  thing  as  set- 
off, even  assuming  there  was  a  debt,  which  they  denied ; 
set-off  must  be  between  the  same  parties,  and  with 
cross-debts  of  the  same  kind.  Here  not  only  was  the 
cross-demand  not  between  the  same  parties,  but  the 
claims  were  of  a  different  nature.     The  demand  of  the 
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PlaiDtiffs  was  not  of  a  personal  debt  against  Sir  J^ 
MarriSf  but  of  a  charge  on  the  whole  estate,  of  which 
he  was  only  tenant  for  life.  Besides,  the  claim  was 
by  the  trustees^  against  whom  Sir  J.  Morris  had  no 
claim  of  debt.  How  could  he  set  off  his  claim  of  debt 
against  Mr.  Jenner^  against  what  belonged  to  the  trus- 
tees. 
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1860. 


Mr.  Baily  and    Mr.  Archibald  Smithf  for   Sir  J. 
Jform. 

It  matters  not  that  the  charge,  when  raised,  is  pay- 
able to  the  trustees.    The  income,  when  they  get  it, 
is  Mr.  Jenner's,  and  the  debt  due  to  Sir  J,  Morris  will 
be  properly  set  off  against  that    Why  should  we  be 
put  to  circuity  of  proceeding?    Assume,  for  this  part  of 
the  argument,  that  the  debt  is  due  to  Sir  J.  Morris,  the 
Court  can  at  once  direct  that  payment,  instead  of  plac- 
ing the  money  in  the  hands  of  the  trustees,  and  then 
leaving  us  to  our  action  against  Mr.  Jenner. 

Mr.  Toller  and  Mr.  Rasch,  for  the  trustees. 

Mr.  G.  L.  Russell,  for  other  parties. 

Mr.  Olasse  replied  upon  the  case,  ultr^  the  question 
of  set-off,  on  which  the  Vice- Chancellor  said  he  would 
not  trouble  him  to  reply. 


The  Vicb-Chancbllor. 

% 

The  main  question  is  this:  whether  as  against  Mr. 
Jennets  life  interest,  in  that  portion  which  is  to  b^ 
raised  out  of  the  estate.  Sir  J.  Morris  is  entitled  to 
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I860. 


Jennee 

0. 

Morris. 


set-off  a  personal  demand  against  Mr.  «/(?raii^;  Sir  John 
Morris  says^  Jenner  is  his  debtor  in  respect  of  monies 
which  he,  Morris,  advanced  to  Mrs.  Jenner  for  her 
maintenance  and  support,  which  Jenner  had  failed  to 
supply  her  with.  He  says  that  is  Mr.  Jenner s  debt, 
and  that  he,  Sir  J.  Morris,  is  entitled  to  set  off  his  debt 
against  the  interest  of  the  portion,  to  which  interest 
Mr.  Jenner  is  entitled.  The  personal  fund  itself  being 
the  portion  to  be  raised,  is  a  portion  charged  on  the 
estate,  and  belonging  originally  to  Mrs.  Jenn£r;  and 
if  Mrs.  Jenner  had  remained  unmarried,  she  would  be 
entitled  to  have  the  portion  raised.  But  it  seems  that 
this  portion  of  1,500Z.  has  been  so  settled,  that  it  is 
vested  in  trustees ;  and  when  the  trustees  get  it,  they 
will  have  to  pay  the  income  to  Mr.  Jenner  for  life.  And 
if  at  the  time  when  they  raise  it  there  were  arrears  of 
income,  they  would  be  the  persons  to  receive  them  and 
pay  them  to  Mr.  Jenner. 


[The  ViOfi-CHANCfiLLOR  then  referred  to  another 
cause,  in  which  Mr.  Jenner  had  filed  a  bill  to  have  a 
judgment  declared  a  charge  on  Sir  J.  Morrises  estate, 
and  on  which  he  had  held  that  Sir  J.  Morris  could  set 
off  his  claim  against  that  of  Mr.  Jenner;  and  pointed 
out  that  in  that  case  there  was  a  debt  due  from  Sir  J. 
Morris,  and  a  debt  due  from  Mr.  Jenner,  and  that  in 
order  to  ascertain  what  was  the  debt  due  from  Sir  •/. 
Morris,  it  became  necessary  to  take  into  account  and  to 
set  off  the  debt  due  from  Mr.  Jenner.']  He  then  pro- 
ceeded : — 


But  this  is  quite  different.  The  debt  claimed  by  Sir 
J.  Morris  is  for  money  paid  by  him  for  Jenner:  a  per- 
sonal debt  of  Jenner.     But  to  whom  is  Sir  J.  Morris 
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indebted  ?  He  is  not  personally  indebted  to  any  one, 
not  even  for  the  arrears  of  income.  The  claim  against 
him  is  not  a  personal  claim ;  it  is  a  claim  to  have  the 
portion  raised  oat  of  estates  of  which  Sir  J.  Jdorris  is 
only  tenant  for  life :  it  is  a  claim  against  all  the  re- 
maindermen as  against  him.  But  further,  if  he  were 
indebted  to  any  one,  to  whom  is  he  indebted  ?  Not  to 
Jenner  ;  it  would  be  a  debt  to  the  trustees  of  the  settle- 
ment; they  are  entitled  to  both  corpus  and  interest. 
They  are  entitled  to  receive  the  whole.  Indeed,  it  may 
be,  that  by  reason  of  dealings  between  them  and  Mr. 
Jenner,  they  are  entitled  to  retain  the  whole  income 
beneficially.  Of  that  I  know  nothing,  but  it  may  be 
so. 


1860. 


I  am  of  opinion  that  there  is  no  right  to  set  off  in 

this  case;  not  merely  on  any  dry  technical  ground  as 

to  the  nature  of  the  debt  and  the  cross-debt ;  but  on  the 

ground  that  if  there  is  a  debt  at  all,  it  is  a  debt  due  to 

the  trustees,  &c.    The  money  can  only  come  to  Mr. 

J'enner  through  the  hands  of  the  trustees.     I  think  that 

16  sufficient  ground  for  holding  that  this  is  not  a  case  of 

Bet-off. 


portionment. 
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I860. 
Nov.  11,  «4f. 

Af>portionmenL 
interat  on 
Debenture 
Coupons.  In  re  ROGERS'  TRUSTS. 

Interest  pay-'  j/HIS  petition  wag  presented  by  the  trustees  of  the 
to  debeSs?'  ^'"  ^^  William  Rogers,  deceasedrundef  the  30th  see- 
though  payable  tion  of  the  '^  Law  of  Property  and  Trustees  Relief 

half  yearly.         Amendment  Act"  (a),  for  the  advice  of  the  Court  as  to 

accrues  due  cfe 

die  in  diem,  and  whether  certain  dividends  received  by  them  on  railway 

is  therefore  debentures  after  the  death  of  their  testator,  but  which 
Tiortfonmeiit^     accrued  parUy  during  the  lifetime  of  the  testator  and 

partly  after  his  death,  though  not  payable  till  after  his 
death,  should  be  treated  as  forming  part  of  the  income 
or  capital  of  their  testator's  estate. 

fVilliam  Rogers  died  on  the  11th  of  February,  1869, 
having  by  his  will,  dated  the  17th  of  June,  1867, 
given  all  his  real  and  personal  estate  not  specifically 
disposed  of  to  his  trustees,  the  Petitioners,  upon  certain 
trusts  expressed  in  his  will. 

The  testator,  at  the  time  of  his  death,  was  possessed 
of  3,000Z.,  secured  by  three  debentures  of  the  Great 
Western  Railway  Company,  for  1,000/.  each,  and  bear- 
ing interest  after  the  rate  of  5/.  per  cent.,  and  of 
3,000/.  secured  by  three  debentures  of  the  Midland 
Railway  Company  for  1,000/.  each,  and  bearing  interest 
after  the  rate  of  41.  5s,  per  cent. 

Each  of  the  debentures  of  the  Oreat  Western  Rail- 

(a)  22  &  23  Vict.  c.  35. 
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way  Company  purported  to  be  an  aseignment  of  the  I860. 

undertaking  of  the  Great  Western  Railway ^  and  of  all  j^^^^^ 

the  lolls  arising  therefrom  under  their  act^  unto  WiU  Roobbi'  ^ 
Uam  HogerSf  his  executors,  administrators  and  assigns,  TkuiTs. 
until  the  sum  of  1,000/.,  with  interest  for  the  same  at 
the  rate  of  5L  per  cent.,  should  be  satisfied,  with  a  pro- 
Tiso  that  the  principal  sum  should  be  repaid  at  the  end 
of  three  years  from  the  30th  of  May,  1857.  The  prin- 
cipal, therefore,  on  them  was  not  payable  till  May, 
1860.  To  each  of  these  debentures  were  attached  war- 
rants or  coupons  for  the  payment  of  interest  half* 
yearly,  on  the  2nd  of  January  and  2nd  of  July  in  every 
year. 

On  the  2nd  of  July,  1859,  the  sum  of  731.  8s.  9d. 
became  due  for  the  half-year's  interest  on  the  deben- 
tures, and  was  received  by  the  Petitioners. 

Each  of  the  debentures  of  the  Midland   Railway 

also  purported  to  be  an  assignment  of  the  undertaking 

to  William  Rogers^  till  the  sum  of  1,000/.  and  interest, 

after  the  rate  of  4/.  5^.,  had  been  satisfied,  and  contained 

a  stipulation  that  Uie  pgncipal  sura  of  1,000/.  should  be 

Kepayable  on  the  7tb  of  January,  1860,  and  that  in  the 

Qi^antim^  the  company  should,  in  respect  of  the  inte- 

reat  on  the  principal  sum,  pay  to  the  blearer  of  the  said 

coopops  or  interest  warrants  respectively  the  several 

BQOis  therein  specified.    To  each  of  these  debentures 

cpopo'^  were  also  annexed  for  payment  of  the  interest 

lialf-yearly,  on  the  1st  of  January  and  the  1st  of  July 

ip  every  year. 

On  the  1st  of  July,  1859,  the  sum  of  62/.  6s.  6d. 
\>ecame  due  for  a  half-year's  interest  on  the  debentures, 
and  was  received  l;>y  the  Petitioners. 
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I860.  Questions  having  arisen  between  the  tenants  for  life 

^^"^^"^       and  remaindermen  under  the  testator's  will,  as  to  whe- 

Rogers'        ^^^^  ^^^^  ^"0^^  ^^  ^^^  ^*  ^^'  ^^^  6^'*  ^'*  ^  ^^>^ 
TaustiB.        income  or  were  apportionable,  the  Petitioners  presented 

the  present  petition  for  the  advice  of  the  Court. 

Mr.  Whitcombe,  for  the  trustees,  stated  the  point  to 
the  Court 

Mr.  Shapter  and  Mr.  Eddis,  for  the  remaindermen, 
in  favor  of  the  apportionment ;  submitted,  that  the  de- 
bentures were  in  the  nature  of  mortgages,  with  a  fixed 
time  for  paying  off  the  principal,  and  that  the  interest, 
though  only  payable  half-yearly,  accrued  de  die  in  diem; 
so  much  of  the  interest,  therefore,  which  accrued  due 
during  the  testator's  life  was  capital.  They  cited 
Banner  v,  Lowe  (a) ;  Clive  v.  Clive  (6) ;  Edwardg 
v.  Countess  of  Warwick  (c) ;  Wright  v.  Warren  (rf) ; 
Wilson  V.  Harman  [e) ;  Ex  parte  Smythe  (f) ;  Coote  an 
Mortgages  (g) ;   Williams  on  Executors  (A). 

Mr.  Glasse  and  Mr.  Fry,  for  the  tenants  for  life,  sub- 
mitted that  the  fact  of  the  interQ^t  being  payable  on  the 
coupons  altered  the  case,  the  interest  being  only  pay- 
able to  the  holder  of  the  coupon,  and  at  a  fixed  time. 
The  question  in  cases  like  the  present  was,  whether  the 
capital  could  be  called  for  at  any  time  or  not.  If  the 
capital  could  be  so  recalled,  the  interest  on  it  accrued 
de  die  in  diem,  and  was  subject  to  apportionment;  if 
not,  the  interest  was  not  apportionable,  and  in  the  pre- 
sent case  there  was  a  stipulation  that  the  capital  should 

(a)  13  Ves.  134.  (e)  2  Ves.  sen.  672. 

(6)  Kay,  600.  (/)  1  Swanst.  339,  n. 

(c)  2  P.  Wms.  171.  (g)  Page  442. 

(d)  4  De  G.  &  Sm.  367.  (A)  Vol.  1,  p.  747. 
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notbepayiMe  till  a  certam  fixed  fime.    Theinterest,         1S60. 

therefore,  eould  not  be  apportiofiedytmd  mast  be  treated  ^"^^ 

as  ineome.     They  referred    to   Brown  t.  Amyot^a);  Rogers' 

Beer  v.  Beerijb);  J»  re  Clulow's  TVusts  {e).  Trusts. 

[The  Yicb-Chaivobllor  reserved  judgment,  in  order 
to  ascertain  the  practice  in  ebambers  on  the  subject  in 
administration  suits.] 

The  Vice-chancellor. 

This  is  a  question  which  has  nothing  to  do  with  the       Nov.  24t 
Apportionment  Act  (cQ,  and  would  equally  have  arisen 
if  that  act  had  never  passed. 

The  object  of  the  Apportionment  Act  was  to  appor- 
tion as  between  different  persons  one  whole  and  entire 
thing ;  a  half-yeai^s  dividend  on  so  much  stock  is  one 
entire  thing,  and  that  act  would  apply  to  it. 

In  tbe  present  case,  the  interest  payable  on  the  de- 
bentures, though  payable  half-yearly,  is  not  an  entirety, 
but  is  an  accumulation  of  each  day's  interest,  which 
accrues  de  die  in  diem;  and  which,  though  not  presently 
payable,  is  still  due.  The  only  question  in  my  mind 
was,  whether  the  practice  in  chambers  was  otherwise 
than  to  apportion  such  interest;  but  on  inquiry  at 
chambers  I  find  that  it  is  a  matter  of  course  to  treat 
so  much  of  the  half-year's  interest  as  has  accrued  dur- 
ing the  life  of  the  testator  as  capital. 

The  present  is  not  indeed  the  case  of  a  common  bond, 
but  of  debentures  issued  under  an  act  of  parliament* 

(a)  3  Hare,  173.  (c)  3  K.  &  J.  689. 

(6)  12  C.  B.  78.  (d)  4  &  5  WiH.  4,  c.  22. 

Vol.  1—3.  A  A 
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I860.         The  debenture  is  id  the  nature  of  a  mortgage,  to  secure 

^^"^^^        a  certain  sum  of  money,  with  interest;  and  there  are 

Rogers'        coupons  attached  to  the  debenture,  which  make  the 

Trusts.        interest  payable  half-yearly.     It  appears  to  me  to  stand 

in  the  same  position  as  a  mortgage ;  and  therefore  that 

so  much  of  the  first  half-year's  interest  payable  after 

the  testator's  death  as  accrued  due  during  his  lifetime, 

must  be  apportioned  and  treated  as  capital. 

Nov.  22.  . 


Exceptions. 

Privileged 

Communication.  «..««.,       ,,«^.r.^-» 

Pleading.  M  ARSH  V.  KEITH. 

1.  Under  the      ThIS  case  came  on  upon  exceptions  to  the  answer  of 

new  practice,  it  ^^^  Defendant  Keith. 
IS  not  necessary 

to  introduce  i      i^ .       .      , 

charges  siig-  The  bill  stated  that  Joseph  Muskett  by  his  will  de- 

gesting  ima-  vised  certain  real  estates  to  J.  S.  Muskett,  and  directed 
found  an  inter-  27,000/.  to  be  raised  thereout,  and  directed  the  appli- 
rogatory ;  so  cation  of  the  money.  It  then  stated  that  the  sum  was 
buTchared^the  ^^^rwards  reduced  to  21,000/.,  and  that  the  estates  had 
existence  of  a     been  advertised  for  sale,  and  ^that  Thomas  M.   Keith 

mortgage  ^^g  ^hg  trustee  of  the  fund  to  be  raised.     The  bill  then 

known  to  the  i  •        i       i  . 

Plaintiff, butdid  went  into  various  matters  to  show  that  the  charge  ought 

not  charge  that  not  to  be  immediately  raised,  and  that  Keith,  the  trustee, 
others  an  inter-  ^^^^isted  on  raising  it;  and  it  alleged  matters  to  show 

rogatory,*' wbe-  that  at  any  rate,  if  raised,  Keith  ought  not  to  be  allowed 

ther  there  were 

others,"  was  held  to  be  iiorrect. 

2.  A  plea  of  privilege  by  the  answer,  alleging  that  the  Defendant  ha^ 
acquired  information  as  solicitor  of  A.  B.,  acting  as  such  in  relation  to  the 
matters  inquired  after,  but  not  alleging  that  he  acquired  it yrom  the  client^  is 
insufficient. 

3.  Where  a  bill  prayed  alternative  relief,  and  each  branch  of  the  relief 
prayed  was  in  effect  complete  relief:  Heldf  that  a  Defendant  cannot  protect 
himself  from  answering  on  the  ground  that  as  to  one  branch  of  the  relief  the 
bill  would  be  demurrable,  for  that  would  be  a  demurrer  to  the  whole  bill. 
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to  receive  it.  The  bill  alleged  the  particular  charge  of 
21,000/.  on  the  estates,  but  it  did  not  charge  that  there 
were  other  mortgages :  it  prayed  a  declaration  that  the 
21,000/.  ought  not  to  be  raised  until  a  certain  stated 
period ;  and  if  the  Court  was  of  opinion  that  it  ought  to 
be  raised,  then  it  prayed  in  the  alternative,  that  Keith 
might  be  restrained  from  receiving  it,  and  that  new 
trustees  in  the  place  of  Keith  might  be  appointed. 
Keith  was  a  solicitor,  and  the  solicitor  of  the  other 
Defendant,  Mushett.  The  42nd  interrogatory  inquired 
whether  there  were  any  other,  and  what,  charges  affect- 
ing the  estates  devised,  other  than  the  charge  of  21,000/., 
and  when  the  same  were  created. 


1860. 


Marsh 

0. 

Keith. 


The  Defendant  Keith  by  his  answers  admitted  the 
charge  of  21,000/.,  and,  to  the  42nd  interrogatory, 
answered,  '^  I  submit  and  humbly  insist  that,  having 
regard  to  the  nature  of  the  relief  prayed  in  this  suit,  and 
also  to  the  fact  that  my  knowledge  as  to  the  matters 
inquired  after  by  the  42nd  interrogatory  has  been  ac- 
quired by  virtue  of  my  employment  as  the  solicitor  of 
the  Defendant  J,  S.  Afuskett  in  relation  to  such  matters 
and  from  no  other  source,  I  am  not  bound  to  set 
forth,  &c.- 

The  case  now  came  on  upon  an  exception  to  this 
answer. 


Mr.  Baily  and  Mr.  Batten^  for  the  Plaintiff,  in  sup- 
port of  the  exception. 

First,  it  will  be  said,  there  is  no  suflicient  charge  in 
the  bill,  because  we  do  not  charge  that  there  are  other 
mortgages.  But  that  is  not  necessary  under  the  new 
practice.  Then  it  is  said  the  Defendant  is  privileged ; 
but,  in  the  first  place,  he  is  our  trustee,  and.  his  character 

A  a2 
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I860.  of  solicitor  cannot  protect  faim ;  next,  though  he  aajfa  he 

has  acquired  his  knowledge  as  soliciior,  he  dots  not  say 
he  acquired  it  from  kU  duuf;  he  may  have  aeqidred  it 
from  a  atranger,  and  then  be  is  not  priviieged ;  that  is 
fatal  to  his  plea  of  privilege.  Then  it  will  be  argiie4 
that  he  is  not  bound  to  answer,  because  as  to  the  matter 
to  which  he  is  required  to  answer  the  bill,  it  is  said|  as 
demurrable.  But  you  cannot  go  into  that  upon  except 
tion.  The  relief  prayed  is  in  the  alternative ;  either  that 
it  may  be  declared  that  the  charge  ought  not  to  he 
raised,  or,  if  it  ought,  then  thai  new  trustees  may  heap 
pointed  to  raise  it.  The  Defendant  says  that  on  the  first 
branch  of  the  relief  prayed  the  bill  is  demurrable.  Wc^ 
if  it  is  so,  that  is  a  demurrer  to  the  whole  relief;  for  each 
alternative  is  the  whole  relief,  and  you  cannot  demor  to 
the  whole  relief  by  answer. 

They  cited  Deshorough  v.  RawKns  (a);  Bawyer  v.  Births 
more  (ft) ;  Few  v.  Guppy  (c) ;  Oore  v.  Bowser  (rf). 

Mr,  J^ygaUai/^  for  the  Defendan|» 

1.  The  chaise  is  not  sufficient.  It  clear)y  was  not 
sufficient  under  the  old  practice;  Wiyram  on  Dis-- 
covery{e)i  and  the  new  practice  makes  no  alteration. 
The  model  form  of  a  bill,  a  foreclosure  bill,  framed  by 
the  Judges;  Consolidated  Orders  (f),  contmns  the  old 
charge,  and  the  form  of  the  interrogatory  is  accordingly* 
This  is  the  form,  therefore,  laid  down  by  the  Coj^rt  as 
proper  and  necessary.  To  inquire  generally  what  charges 
there  are,  you  ought  to  allege  that  there  are  chaises. 

(a)  3  My.  &  Cr.  516.  (e)  Section  190. 

(6)  3  My.  &  K.  572.  (/)  Consolidated  Orders, 

(c)  18  Beav.  457.  Scfied.  (A). 

(d)  5  De  6.  &  Sm.  30. 


In  Desbarovffk  tr.  R^mUiu^  the  bcmiKieds  done  w&b  not 
tiiat  of  a  Bolicitof. 

N«t%,  the  bill  is  detAnrrebte,  and  that  may  be  diB- 
OMBed  on  esccefrtion. 

I  aih  not  demuVring  to  the  whole  bill;  I  am  demat^ 
ling  to  answer  a  paftrcutar  qaedtion ;  and  I  say  that  if 
tiiat  qnestiovi  were  answered,  admitting  the  allegation 
of  Che  bill,  no  relief  could  b^  given.  That  is  the  legiti- 
mate effi^  of  the  4tii  rule  of  l!fae  1 6th  Gonsolidated 


(a)  1  Phil.  91,  (e)  3  Bing.  N.  C.  42L 

(6)  Ibid.  96,  W)  ^^  C,  B,  231. 

(c)  Ibid.  687.  {g)  %  Swanst.  194. 

{d)  Page  639.  (h)  5  Esp.  52. 
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2.  The  inibntbatroi^  was  derived  by  my  client  in  his  I860, 

character  of  soKcitor,  While  the  relation  subdisted,  and  in 
relation  to  the  matters  hrquired  after :  that  is  alleged  by 
the  answer.  It  is  said,  w^  do  not  allege  directly  that 
the  information  was  obtained  from  the  client.  But,  if 
it  was  nof ,  it  wotiM  not  be  true  that  we  had  acquired  it 
as  the  solicitor  of  Jttu^etL  If  it  had  been  acquired 
from  a  stranger^  we  could  not  say  truly  we  acquired  it  as 
solicitof  of  Mmhett;  therefore  the  allegation  involves, 
by  unavoidable  conchisiony  that  we  did  acquire  it  from 
6ur  cKent.  But  whether  we  did  or  did  hot  is  not  mater- 
nal. The  Defi^ndant  swears  he  acquired  it  as  solicitor, 
in  his  business  as  solicitor,  being  the  very  business  in- 
quired after ;  that  is  sufficient. 

Hening  v.  Cloiury{a);  Jtmes  v.  Pu^kih);  Cttrp- 
maidv.  Powisifi)-;  Sug.Vend,(d);  Do4v.  WathAHs{e)\ 
Vola$$t  V.  Smfer  ( /) ;  PeLrhhwnt  v.  Ltmten  {g) ;  Roh^ 
V.  Kenkp  (A> 


^ 


I860. 
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Order.  He  rererred  also  to  the  Improvement  of  Juris- 
diction of  Equity  Act  (a),  and  Bristow  v.  WAitmare  {b). 
My  client  is  not  concerned  in  the  relief  first  asked ;  the 
question  is  therefore  immaterial. 

Mr.  Baily  in  reply^  was  confined  to  the  question  of 
immateriality  of  the  discovery  by  Mr.  Keith. 

How  can  it  be  said  the  Defendant  is  not  concerned 
in  the  relief  asked  ?  He  is  the  trustee  of  the  charge ; 
nothing  can  be  done  without  him.  He  is  connected 
and  blended  with  every  particle  of  the  suit. 

The  Vice-Chan CELLOR. 

The  first  question  is,  whether  the  Defendant  can  pro- 
tect himself  on  the  ground  of  there  being  no  allegation 
in  the  bill  to  support  the  interrogatory.  There  is  not  in 
the  bill  any  allegation  that  there  are  or  that  there  are 
not  any  such  other  charges,  nor  even  that  the  Plaintiff 
does  not  know  whether  there  are  or  are  not ;  and  the 
question  is,  whether  on  that  ground  the  Defendant  is 
excused  from  answering.  It  has  been  argued  that  the 
Court,  in  settling  the  new  practice  under  the  Chancery 
Improvement  Act,  did  not  intend  to  abolish  the  old  rule 
by  which,  if  the  Plaintiff  wanted  to  know  what  charges 
there  were,  he  was  bound  to  assert  either  that  there 
were,  or  that  there  were  not,  such  charges,  and  the 
forms  in  the  schedule  to  the  new  Orders  have  been  re- 
ferred to.  Now,  no  doubt,  in  the  form  of  bill  given  in 
schedule  (A.)  to  the  Orders,  for  a  foreclosure  bill,  there 
is  an  allegation  according  to  the  old  form.     But  that 


(a)  15  &   16  Vict.  c.  86, 
8.  50. 


(6)  4  K.  &  J.  743. 
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allegation^  according  to  the  old  Tashion,  is  a  pure  fiction  :  1860. 

the  Plaintiff  alleges  that  there  are  mortgages,  of  which         rT^'^^'^ 

.  .       .  -&  &    '  Marsh 

he  knows  nothing,  or  that  there  are  not  mortgages ;  or  he  ^^ 

alleges  (supposing  that  would  have  been  sufficient)  that         Keith. 

be  does  not  know  whether  there  are  mortgages  or  not, 

which  would  probably  be  the  only  true  statement.   That 

was  the  old  form;  and,  per  incuriam,  ih^i  form  has  been 

retained  in  the  model  bill,  and  there  is  an  interrogatory 

founded  upon  it.     But  we  must  look  at  the  act  of  par-  • 

liament  itself,  the  object  of  which  was  to  get  rid  of 

what  I  may  call  this  sort  of  nonsense  in  the  forms. 

[His  Honor  referred  to  the  10th  sect,  of  the  act].     Now 

to  preserve  the  necessity  of  alleging  a  fiction,  would  be 

quite  inconsistent  with  the  spirit  and  principle  of  the 

act;    and  I  am  of  opinion,  that   though  there  is  no 

specific  allegation  of  there  being  other  mortgages,  there 

is  sufficient  foundation  for  the  interrogatory. 

The  next  ground  is,  that,  from  what  is  stated  in  the 
answer,  the  case  comes  within  the  rule  of  privileged 
communication.  [His  Honor  referred  to  the  terms  of 
the  answer.]  Now  the  Defendant  says  that  allegation 
brings  him  within  the  rule  of  privilege.  A  great  num- 
ber of  cases  have  been  cited,  more  or  less  bearing  on 
the  question.  And  beyond  all  doubt  the  principle  is 
now  well  established.  It  is  this :  that  to  entitle  a  solicitor 
to  claim  the  privilege  of  his  client  (for  it  is  the  client's 
not  the  solicitor's  privilege),  he  must  show  that  the  com- 
munication was  a  confidential  communication  passing 
between  him  and  his  client,  in  the  relation  of  solicitor 
and  client. 

Whatever  passes  between  a  solicitor  and  his  client,  as 
a  matter  of  professional  business,  the  Court  will  con- 
sider as  confidential.     But  it  must  pass  between  them 
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I860.  in  the  relative  charactera  of  solicitor  and  client;  then  it 

is  confidential;  and  the  interests  of  macnkiod  require 
that  it  should  be  privileged* 

Does,  then,  this  allegation  come  up  to  that  point  ? 
I  am  of  opinion  that  it  does  not*  It  is  not  said  that  the 
knowledge  has  been  acquired  by  communication  between 
the  solicitor  and  his  client,  but  only  by  virtue  of  the 
solicitor's  employment  as  solicitor  in  relation  to  the 
business. 

It  is  consfstent  with  that  statement,  that  the  commu- 
nication may  have  been  made  to  the  solicitor  without 
any  communication  from  or  consultation  with  the  client. 
And  I  am  of  opinion  that  this  answer  does  not  protect 
the  solicitor  fSrom  answering. 

Next,  it  is  said  that  the  infbrmatton  sought  by  the 
interrogatory  is  not  material  to  the  relief  asked  against 
Knthf  and  Svt  James  Wigram's  Work  on  JHscmfefyiq) 
is  cited.  Now  what  is  the  relief  asked  against  Kmikf 
All  that  is  asked  against  him  specifically  is  wcl  lojaiictkNi, 
and  the  appointment  of  a  new  trustee.  But,  in  truth, 
the  whole  relief  sought  by  the  bill  is  asked  agamst  bjim 
It  may  not  be  hostile  relief;  but  as  trustee  be  is  involved 
in  the  whole  of  the  relief  asked.  It  is  true  that  in  cot 
sense  it  is  immaterial  whether  there  are  other  mortgagee 
or  not;  but  is  it  immaterial  to  the  relief  aslnd  ad« 
versely  against  Keith  ?  But  still  the  whole  relief  asked 
is  entirely  in  respect  of  the  particular  charge,  in  which 
Keith  is  involved  as  trustee;  and  it  appears  to  me  quite 
consistent  with  Vice-chancellor  Wigram^s  rule  that  he 
should  give  discovery.  I  am  of  opinion,  therefore,  that 
on  that  ground  Mr.  Keith  is  not  protected. 

(a)  Page  255. 
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Tbeti  it  18  said  that  the  Defondanl  rti^f  reftnse  to         IMO. 
taiwer  because  the  bUl  ia  deiaurmbie ;  mad  he  refnaes       ^^^^^ 
an  Ciro  grounda.     First,  he  saysy  I  demur  to  part  of  the  9. 

reUeC  becaaae  what  is  asked  ia  only  a  declaration  of  Kttts. 
right  without  conaeqnentid  relief.  It  ia  aaid  that  no 
eoosequentiai  relief  ia  asked,  it  being  contended  that  an 
injunction  is  not  consequential  relief.  But  it  appears  to 
me  that  a  perpetual  injunction  is  as  much  substantial 
ieUef  aa  an  ovdev  to  pay  a  sum  of  money;  a  perpetual 
injunction  ia^  in  vAany  eases,  the  whole  decree.  If  an 
ingunclkA  were  not  relief^  itotr  eould  there  be  such  a 
decree?  It  appears  to  me  impossible  to  say  that  on 
that  gixMUEid  the  bill  ia  demurmble. 

Then  the  Defendant  says,  I  can  show  that  if  a  de* 
murrer  had  been  put  into  the  bili,  so  fct  aa  it  praya  a 
deelaratioB  and  injunctiott,  the  demurrer  would  be  al- 
lowed. But  I  think  that,  upon  exceptiona,  it  is  not  the 
proper  time  or  mode  of  going  into  that  <}ue8tion.  What 
is  the  nature  of  the  bill?  It  relates  to  a  charge  of 
21,0001.,  in  which  the  Plaintiff  ia  beneficially  mterested. 
The  Plaintiff  says  he  ia  intereated  in  having  it  remain  a 
charge,  and  prays  for  a  declaration  accordingly,  and  an 
injunction  to  restrain  its  being  raised.  That  might 
have  been  the  whole  relief:  it  would  be  complete  relief 
in  itselC  But  then  if  that  cannot  be  obtained  the 
Plaintiff  aaka,  in  the  alternative,  other  relief.  Hcsaya, 
if  IJhe  ebarge  ia  to  be  raised,  let  it  be  done  by  another 
trustee.  Tlie  first  relief  asked  ia  entirely  separate  and 
altertEMUive ;  ao  ia  die  other;  no  pait  of  either  is  asked 
concurrently  with  the  other.  Each  taken  by  itself  ia 
all  the  relief  asked.  Now  it  is  argued  that  if  there  are 
several  portions  of  relief  asked,  you  may  show,  as 
ground  for  refusing  discoveiy  aa  to  a  particular  portion, 
that  that  portion  is  demurrable.     Is  it,  however,  the 
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I860.  fact,  even  if  that  were  this  case^  that  you  may  object  to 

answer  a  particular  question^  by  saying,  "  if  I  had  Bled 
a  demurrer  to  a  portion  of  the  relief  respecting  which 
this  particular  question  is  asked,  I  should  show  the  bill 
to  be  in  that  respect  demurrable/'  I  do  not  think  that 
is  the  meaning  of  the  4th  rule  of  the  16th  Consolidated 
Order. 

I  apprehend  that  it  has  long  been  determined  that 
the  object  of  the  rule  was  this :  formerly,  if  you  were 
asked  a  question  that  you  had  a  right  to  object  to 
answer,  quite  irrespective  of  the  relief,  you  could  only 
object  by  demurring  and  answering;  and  under  the 
old  practice  we  all  know  that,  from  the  multiplicity  of 
rules  affecting  that  mode  of  proceeding,  the  difficulty 
of  demurring  and  answering  was  almost  insurmountable. 
The  object  of  the  Order  was  to  relieve  parties  from  the 
necessity  of  taking  an  objection  to  a  particular  ques- 
tion, which  the  Defendant  was  not  bound  to  answer  by 
demurrer.  That  was  the  reason  of  the  Order,  and  that 
was  the  view  taken  by  Lord  Cottenham,  I  think  it 
would  be  contrary  to  principle  to  give  that  Order  any 
other  construction. 

Besides,  as  I  have  said,  this  is  not  the  case  of  a  bill 
being  demurrable  as  to  a  portion  of  the  relief.  Here 
it  is  the  whole  of  the  relief  asked  in  one  alternative,  as 
to  which  it  is  alleged  that  the  bill  is  demurrable.  And 
even  if  you  could  upon  exceptions  have  the  benefit  of  a 
demurrer  to  a  part  of  the  relief  asked,  that  would  not 
apply  to  this  case. 

Upon  all' these  grounds,  I  cannot  admit  the  Defend- 
ant's objection,  and  the  exceptions  must  be  allowed. 
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I860. 
D^c.  7. 


CpHslruclion, 
DAY  V.  BARNARD-  «  UnJir^ied:' 


This  was  the  petition  of  Robert  WiUiam  Keate  and  A  fund  was  de- 

vised  bv  will  to 
Others,  for  the  sale  of  certain  sums  of  stock  and  annul-  ^  ^^^  jjp^  ^^^ 

ties  standing  in  Court  to  the  credit  of  '^  the  account  of  after  her  de- 

the  Plaintiff,  Isabella  Ann  Ramus;'  and  for  payment  to  ^^^®  ^^  «"^t 

/  \   •'  persons  as  she 

the   children  and  sole  next  of  kin  at  the  time  of  her  should  appoint, 

death  of  the  said  Plaintiff  of  the  monies  produced  by  an^ '»  default 

,       ,  of  appointment 

Buchsale.  to  such  persons 

as  at  the  time 
of  the  death  of 
Dame  Benedicta  Day,  by  her  will  dated  the  1 0th  ^.  would  be  en- 

^f  August,   1808,  under  and  by  virtue  of  the   power  titled  to  her 
given   to  her  for  that  purpose  by  the  will  of  her  late  ^nder  the  Sta- 
liusband  Sir  John  Day^  bequeathed  the  sums  of  money  tute  for  the  Dis- 

«nd  other  the   premises    included   in    such  power  to  '""Ution  of  In- 

'^  ^  testates  Estates 

trustees,  upon  trust  as  to  four-eighths  thereof,  to  pay  asifshehaddied 

the   interest  and  dividends  thereof  during  the  life  of  intestate  and 
JLouisa  Benedicta  Ravenscroft  to  such  persons  as  Louisa      ^^  subse- 
^enedicta  Ravenscroft  should,  notwithstanding  her  co*  quently  married 
Terture,  appoint,  but  not  so  as  to  anticipate  the  same;  *JJ.i ,  ®    ^^ ^ 
and,  in  default  of  such  appointment,  into  the  proper  died  a  widow, 
Lands  of  Louisa  Benedicta  Ravenscroft  for  her  sole  and  without 
and  separate  use,  free  from  the  control  or  engagements  pointed  the 
of  her  present  or  any  future  husband.     And  after  the  fund. 
decease  of  the  said  Z.  B.  Ravenscroft^  in  trust  for  the  tition  bv"tl^' 
persons  to  whom  L.  B.  Ravenscroft  should  by  will  give  children  of  J. 
or  bequeath  the  same,  and  in  default  of  such  gift  or  be-  ^    T'^^fr'vf 

quest,  '^  in  trust  for  such  person  or  persons  as  at  the  that  *'  unmar- 
ried"  meant  not 
having  a  husband  at  the  time  of  her  death,  and  therefore  that  the  children  of 
A,,  and  not  the  persons  who  would  have  been  entitled  to  A.*s  personal  estate 
if  she  had  died  without  ever  having  been  married,  were  entitled  to  the  fund. 
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I860.         time  of  the  death  of  the  Plaintiff  Louisa  Benedicia 

^  Ravenscroft  would  be  entitled   to  her  personal  estate 

I).  under  the  statutes  made  for  the  distribution  of  intestates' 

BAftWAftiD;      estates  as  if  she  had  died  intestate  and  unmarried^  to 

be  divided  between  such  persons,  if  ttiore  than  one,  in 
the  shares  in  which  the  same  would,  in  that  event,  under 
and  by  virtue  of  the  same  statutes,  be  divisible  between 
them.'*  And  as  to  two  other  equal  eighth  parts  of  the 
said  trust  monies,  stocks,  funds  and  securities,  and  the 
interest  and  dividends  thereof,  upon  and  for  such  and 
the  same  trusts,  intents  and  purposes  for  and  in  favor 
of  the  said  testatrix^s  niece  the  said  Isabella  Ann  Keate 
(then  Isabella  Ann  Ramus,  spinster),  and  her  next  of 
kin,  as  were  thereinbefore  expressed  and  declared  of 
and  concerning  the  said  four  equal  eighth  parts  of  the 
said  trust  pretnises  for  and  in  favor  of  the  Plaintiff 
Louisa  Benedicia  Ravenscrofi,  and  her  next  of  kin. 

The  ^ms  m  respect  of  which  the  present  qtiestiotr 
afitMe  represented  the  two-eighth  paitii  bequeathed  by 
Dkitie  Benedicia  Day  to  Isabella  Ann  Keate;  that 
question  being  whether,  the  term  ^  nnmaTried'*  was  to 
be  construed,  wrtJiout  ever  having  been  married,  or 
being  without  a  husband  at  the  time  of  her  death. 

Elizabeth  Ann  Keate  (then  Elizabeth  Aim  Ramu^, 
was  married,  in  1812,  to  Robert  Keate,  who  died  in 
>850,  and,  at  the  time  of  her  death,  in  1859,  was  a' 
widow.  The  Petitioners,  representing  her  childreiH, 
claimed  the  two-eighth  parts  as  being  the  sole  next  of 
kin  of  Isabella  Ann  Keate  undier  the  Statutes  for  the 
Distribution  of  Intiestates'  Estates  at  the  time  of  her 
death. 

The  Respondents  to  the  petition  were  flie  perftons 


Oat 
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who  would  baTtt  been  entitled  to  the  pereeiKed  eelate  of         )860^ 

EKzabeti  Ann  Keate  under  the  Statutes  Cdt  the  Dirtii* 

botioQ  of  Intestates'  Estates  if  she  had  died  intestate, 

withoai  ever  having  been  married,  and  tliey  claimed  the      V^AM»AMJh 

two^eighth  parte  of  EHzabetk  Awn  Kemie. 

Mr.  Baibf  and  Mr.  Pearson,  for  the  Petitioners,  «ib«> 
mitted  that  the  term  '*  unmarried  "  mqsjt  be  construed 
to  mean  not  having  a  husband  at  the  time  of  her  death, 
and  cited  Coventry  v.  Lord  Lauderdale  {c^i  Hardwick 
V.  Thurston  {fi>);  Hoare  v.  Barnes  {c)\  MaugJumi  v.  Vin- 
cent (rf) ;  Norman^s  Trust  (e) ;  Pratt  v.  Jllathew  {f)  j 
Mitchell  y.  Colls  {g) ;  8aunderson*s  Tnist  (A). 

Mr.  Charles  Hall  and  Mr.  Jone^  Bateman,  for  the 
Respondent^,  submitted  that  the  term ''  unmarried**  n^ust 
be  cpnstru^  as  meaning  without  ever  having  beeq 
married.  They  cited — Jarm.  on  Wills  (i);  Maberhf 
V.  Strotfd{h);  Thistlethwayte's  7hist{l);  Smith  v. 
Smith{m) ;  Bell  v.  Phi/h  (n). 

Mr.  BaUy  was  not  called  upon  for  a  reply. 

The  Vice-Chancellor. 

The  question  is»  whether  in  the  will  in  question  the 
Uanfa  ^-  nnmarried ''  meaoa  not  bavii^  a  husband  at  the 
time  of  her  denth,  or  nev?r  having  had  a  hu^bandj  never 
having  been  married* 

(a)  10  Jur.  793.  (g)  Johnson,  674. 

(b)  4  Ruw.  580.  {h)  3K.&J.  497. 

(c)  5  Bro.  C.  C.  316,  (t)  Vol.  I,  p«  43^. 

(d)  4  Jur.  452.  {()  S  Ves.  452. 

(e)  3  De  G.,  M.  &  G.  965.  (0  1  Jur.  N.  S.  570. 
(/)  M  Beav.  328;  S.C,  (m)  12  Sim.  326. 

on  appeal,  4  W.  &.  773.  {n)  7  Ves.  4d3. 
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I860.  Ill  my  opinion,  the  meaning  of  the  word  *'  unmarried'' 

,  18  most  frequently  used  to  mean,  never  having  been  mar- 
ried ;  at  the  same  time,  it  is  a  term  which  is  flexible 
in  its  meaning,  and  may  be  used  in  either  sense,  and  the 
cases  have  decided  that  the  sense  in  which  it  must  be 
construed  must  be  governed  by  the  context  in  which  it 
is  used. 

If  the  word  in  the  present  case  means,  without  ever 
having  been  married,  then  Lady  Day,  in  making  the  pro- 
vision for  Miss  Ramu^y  must  be  considered  to  have  in- 
tended her  to  have  the  life  interest  independently  of  heir 
husband ;  and  that,  after  her  death,she  should  have  an  ab- 
solute power  of  disposition  of  the  fund  by  her  will,  but  that 
in  case  of  her  making  no  disposition  by  will,  even  if  she 
left  children,  such  children  should  be  excluded  and  that 
it  should  go  to  her  next  of  kin,  other  than  her  children, 
however  remote.  The  improbability  of  the  testatrix 
having  so  intended  appears  to  me  so  great,  that,  unless 
there  is  a  necessity  for  such  a  construction,  the  Court 
ought  not  to  adopt  it;  and  that  such  improbability 
afibrds  good  ground  for  giving  to  this  flexible  term 
the  other  construction. 

Now  if  *ve  consider  the  word  "  unmarried"  to  have 
been  used  by  the  testatrix  in  the  sense  of  not  having  a 
husband  at  the  time  of  death,  that  would  have  the  effect 
of  enabling  the  children  to  take  as  next  of  kin,  and,  at 
the  same  time,  excluding  the  husband.  And  this  seems 
most  in  accordance  with  the  intention  to  be  collected 
from  the  whole  will.  I  see  in  the  will  no  trace  of  a 
design  to  exclude  the  children ;  but  I  see  clear  indica- 
tions of-  an  intention  to  exclude  the  husband.  The  ex- 
clusion of  the  husband  seems  to  be  the  leading  object 
We  find  that  the  testatrix  has  carefully  excluded  the 
husband  from  touching  the  income  during  the  lifetime^ 
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Day 

V, 


of  Miss  Ramus,  and  by  giving  ber  do  more  tban  a  life  1B60. 

interest,  with  a  power  of  disposition  by  will,  sbe  has 
excluded  bim  from  taking  the  corpus.  The  word  '^  un- 
married" ought  to  be  so  construed  as  to  carry  into  effect  Barnard. 
the  intention  of  the  testatrix^  which  I  think  was  to  ex- 
clude the  husband  if  Miss  Ramus  did  not  exercise  the  . 
power,  and,  at  the  same  time/not  to  exclude  the  children 
from  taking  as  next  of  kin. 

In  BeU  V.  Phyn  (a),  the  Master  of  the  Rolls  put  on 
the  words,  **  without  being  married/'  the  meaning,  '^  with- 
out ever  having  been  married/'  because  that  seemed 
most  in  accordance  with  the  testator's  intention.  In  the 
case  of  Normans  Trust,  I  put  the  same  construction 
for  the  same  reason.  I  think  the  leaning  of  the  Court 
has  been,  in  order  to  carry  into  effect  the  apparent  in^ 
tention  of  the  testator,  to  construe  the  word  in  that  sense 
which  would  enable  the  children  to  derive  a  benefit;  and 
that,  not  only  in  cases  where  no  express  provision  has 
been  made  for  the  children,  but  also  where  a  certain 
limited  provision  has  been  made  for  them. 

In  this  case,  I  must  hold  that  the  word  '^  unmarried" 
means  not  having  a  husband  at  the  time  of  her  death, 
and  therefore  that  the  Petitioners  are  entitled  to  the 
fund. 

(a)  7  Ves.  453. 


3££  CASES    IN   CHANCERY* 


Ward  of  Court. 

FayvwHt  qf 

Fund  in  Court 

to  Husband. 

tu^!"  GYNN  r.  GILBARD. 

Whereawardof  jThIS  was  the  petition  of  William  Baker  ftfid  Am^Ha 

Court,  who  was  ^^„  |^jg  ^jfg  n^^  Amelia  Ann  Ovnn,  spinster),  one  of 

entitled  to  a  ,     ^.  .    .^  .      ,  ^      ,  • 

fund  on  attain-   uie  Piaiatiffstti  the  eaoaOy  for  the  payment  of  a  sum  of 

ing  twenty-one,  472^  2$.  Sd.  stock,  standing  in  Court  to  the  «'accoa»t 
the  consent  of    '^  Amelia  Ann  Oynn,  ao  infant,'*  one  of  the  PetitionerSi 

the  Court,  and    to  the  Petitioner  WUUam  Baker. 

no  settlement 

was  made  on  i  »•  ■     .  j. 

the  marriage ;         The  suits  were  instituted  to  establish  tne  trusts  of 

and  afterwards,  the  will  of  John  WilHame,  the  testator  in  the  cause. 
havmg  attamed 
twenty-one,  to- 
gether with  her      By  an  order  made  in  July,  1861,  on  further  directions, 
husban   peu-     j^  ^^^  declared  that  the  Petitioner  Amelia  Ann  Chftm, 
for  the  payment  among  other  persons,  was  entitled,  upon  her  attaining 
the  fund  to  her  ^he  age  of  twcoty-one  years  or  marriage,  to  an  equal 
Court  refused     share  in  the  residuary  personal  estate  of  John  Williams 
to  make  an         the  testator,  and  her  share  was  ordered  to  be  carried 

ment  to'th^^*     ^'^^  ^  ^^  account  entitled,  •'The  Account  of  Amelia 

husband,  but      Ann  Oynn,  an  Infant/'     The  share  of  Amelia  Ann 

directed  a  refer-  Qyfifi^   ^^s   accordingly   laid   out  in   the   purchase  of 
ence  as  to  a  •'  *^ 

settlement.         472Z.  28,  8d.  Bank  £3  per  Cents*  and  carried  over  to 

such  account. 

• 

The   Petitioners    William  Baker  and  Amelia  Ann 

Baker  intermarried  in  March,  1668,  but  no  settlement 

was  made  prior  to  the  marriage. 

The  Petitioner  Amelia  Ann  Baker  attained  the  age 
of  twenty-one  years  in  May,  1 860* 


V. 
GiLBAUD. 
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The  Petitioner,  Amelia  Ann  Baker,  bad  consented  I860, 

that  the  fund  in  question  should  be  paid  to  the  Peti-        ^^^^'^ 
tioner  William  Baker. 

Mr.  E.  Webster,  in  support  of  the  petition,  submitted 
that  Amelia  Ann  Baker,  having  attained  the  age  of 
twenty-one,  and  joining  in  the  petition,  the  Court 
would  order  the  payment  of  the  fund  out  of  Court  to 
the  husband,  without  imposing  any  terms  as  to  settle- 
ment on  him.  The  bill  did  not  pray  that  she  might  be 
made  a  ward  of  Court,  and  she  never  was  such.  He 
cited,  Leeds  v.  Bamardiston  (a);  Day  v.  Dai/(b); 
CfuUin  V.  Crullin{c);  Martin  v.  Foster  (d). 

The  Vice-Chanobllor. 

There  can  be  no  doubt  but  that  if  an  infant  be  a 
Plaintiflf  in  a  suit,  although  the  bill  may  not  in  express 
terms  pray  that  she  may  be  made  a  ward  of  Court,  the 
mere  fact  of  her  being  such  Plaintiff  has  the  effect  of 
making  her  a  ward  of  Court,  so  that  any  person  marry- 
ing her  before  she  comes  of  age,  without  the  leave  of 
the  Court,  is  guilty  of  a  contempt  of  Court. 

If  the  marriage  be  a  contempt,  then  comes  the  ques- 
tion, what  the  Court  will  do  when  the  husband  and  wife 
petition  the  Court  to  pay  out  a  fund  in  Court'  to  the 
husband.  It  is  true,  in  the  case  of  Leeds  v.  Barnar- 
diston,  the  Vice-chancellor  of  England  made  an  order 
upon  the  application  of  a  husband  and  wife,  that  upon 
her  consent  being  taken  the  fund  might  be  transferred 
to  the  trustees  of  a  settlement  which  had  been  made 
without  the  sanction  of  the  Court.     If  that  case  had 

(a)  4  Sim.  598.  (c)  7  Sim.  236. 

(6)  11  Beav.  85.  (d)  7  De  G.,  M.  &  G.  98. 
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not  been  overruled,  I  should  baye  considerod  it  the 
rule  of  the  Court ;  but  in  the  ease  of  Martin  ▼.  FoiUfr, 
in  which  a  ward  of  Court  had  been  married  with- 
out the  consent  of  the  Court,  and  a  settlement  had 
been  made  on  the  marriage,  and  the  husband  and  wife 
petitioned  that  the  fund  might  be  paid  to  the  trustees 
of  that  settlement,  I  made  the  order  on  the  authority  of 
Leeds  w,  Barnardisfon,  but  the  Lords  Justices  decided 
that  they  ought  not  to  hand  over  the  fund.  There  can 
be  no  question  now  but  that  this  Court  will  not  part 
with  a  fund  upon  the  application  of  the  husband,  even 
with  the  consent  of  the  wife,  without  a  proper  settle- 
ment ;  and,  therefore,  I  must  refuse  this  application : 
but  the  husband  may  take  a  reference  to  approve  of  a 
proper  settlement. 


Dec.  14. 


Will. 
Constrtiction, 


Jh  re  WRANGHAM'S  TRUST. 


^  '"^^     ^  '  This  petition  was  presented  by  the  trustee  under  the 

A  testator  gave  ^ill  of  William   Wrangham,  praying  that  the  rights  of 
the  interest  of  a  ,,  .•       •  ^        ^  j    •  c  'j    •  x 

of  stock  to  ^"®  parties  mterested  m  a  sum    of  money  paid  mto 


sum 


The  testator  William  Wrangham^  by  his  will  dat^ 
the  17th  of  October,  1839,  after  giving  several  pecuniary 


his  daughter,      Court  by  him  under  the  Trustee  Relief  Act,  might  be 

defth^'lve^the   ^J^^^^^^  ^7  ^^^  Coxxxi,  and  that  the  same  might  be 
stock  to  the       transferred  and  paid  to  the  perspns  entitled  thereto, 
child  or  chil- 
dren of  his 
daughter  on 
their  attaining 
the  age  of 

twenty-one  years ;  and  directed,  that,  in  the  event  of  hit  daughter  dying  without 
leaving  issue,  the  stock  should  revert  to  his  son.  The  will  also  contained  ^ 
provision  for  the  testator's  son.  The  testator's  daughter  died,  leaving  one 
child,  who  subsequently  died  under  the  age  of  twenty-one,  having  received  a 
maintenance  out  of  the  said  stock. 

Held^  that  the  gift  to  the  children  of  the  testator's  daughter  was  contingent 
on  their  attaining  twenty-one,  and  that  on  the  death  of  the  child  of  the  tes- 
tator's daughter  under  twenty-one  the  stock  reverted  to  the  testator's  son. 
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legacies,  gave  and  bequeathed  to  his  daughter  Jtfary  I860. 

Anne,  the  wife  of  Dr,  Harris,  the  interest  or  dividends  ^' 
of  all  monies  which  might  be  standing  in  his  name  in  Wranquam*8 
the  £3  pep  Cents.  Reduced,  the  same  not  to  be  under  Trust. 
any  eontrol  of  her  husband,  and  her  receipt  alone  to  be 
a  good  and  sufficient  discharge,  ^^  and  after  her  decease, 
the  principal  of  the  said  stock  to  her  child  or  children 
in  equal  portions,  on  their  attaining  the  age  of  twenty- 
one  years ;  in  case  of  Mrs.  Harrises  decease  before  her 
husband,  the  interest  of  the  said  principal  stock  to  be 
enjoyed  by  the  said  Rev.  Dr.  Harris,  during  his  natural 
life;  but  should  Mrs.  Harris  die  without  leaving  aqy 
issue,  then  in  such  case,  and  after  the  decease  of 
Dr.  Harris,  the  principal  of  the  stock  to  revert  to 
my  son  William  Wrangham,  his  heirs  and  assigns;" 
and  the  said  testator,  after  giving  and  bequeathing 
to  his  son  WilHam  Wrangham  certain  freehold  estates, 
gave  and  bequeathed  to  his  son  WilKam  Wrangham 
the  interest  or  dividends  of  16,000/.  £3  per  Cent. 
Consols,  and,  after  his  decease,  the  principal  of  the  said 
stock  to  his  child  or  children  in  equal  portions,  on  their 
attaining  the  age  of  twenty-one  years,  and  directed 
the  interest  of  the  said  principal  sum  to  be  applied 
for  their  maintenance ;  but  should  there  be  no  child  or 
children,  then  he  gave  and  bequeathed  the  same  to  his 
son  William  Wrangham,  his  heirs  and  assigns.  And 
the  said  testator,  after  appointing  the  Petitioner  a  trus- 
tee and  executor  of  his  will,  gave  and  bequeathed  all 
the  rest,  residue  and  remainder  of  his  property,  what- 
soever and  wheresoever  it  might  be,  in  writings,  deeds, 
securities,  and  otherwise,  to  his  son  William  Wrangham, 
hit  heirs  and  assigns ;  but  in  case  of  the  decease  of 
both  his  children  and  their  children  during  his  lifetime, 
he  gave  and  bequeathed  all  his  property  to  Mr.  William 
Houghton  and  his  surviving  children  equally. 

bb2 
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I860.  Mrs.  Harris  died  in  1842,  io  the  lifetime  of  the  tes- 

"^^^^^        tator,  having  had  one  child  only,  M.  A.  W,  Harris. 

Wranoham's 

Trust.  The  testator  died  in  1846.     Dr.  Harris  died  in  1866, 

having  received  the  interest  of  the  stock  in  question 

down  to  the  time  of  his  death. 

By  an  order  made  on  a  petition  presented  in  March, 
1867,  it  was  ordered  that  a  sum  of  260/.  a  year  should 
be  paid  for  the  maintenance  of  M,  A*  W.  Harris  io 
Judith  Wrangham,  who  was  by  the  same  order  ap- 
pointed her  guardian. 

M.  A,  W,  Harris^  the  daughter  of  the  testator's 
daughter,  died  in  1860,  at  the  age  of  seventeen  years. 

Questions  having  arisen  as  to  who  were  entitled  upon 
the  death  of  M.  A.  W,  Harris  to  the  stock,  the  trustee 
paid  the  same  into  Court,  and  now  presented  the  present 
petition  to  have  the  rights  of  the  parties  ascertained. 

Mr.  Dauney  appeared  for  the  trustee,  and  stated  the 
facts  to  the  Court. 

Mr.  OUtsse  and  Mr.  Locock,  for  Judith  Wrangham, 
the  administratrix  of  M.  A.  W.  Harris,  submitted  that 
M.  A.  W.  Harris  had  an  absolute  vested  interest  in  the 
stock,  the  gift  to  the  children  of  the  daughter  being  ab- 
solute, with  a  direction  as  to  the  time  of  payment,  which 
was  to  be  on  their  attaining  twenty-one.  The  word 
''on"  was  not  a  word  of  contingency.  They  cited 
Bree  v.  Perfect  {a);  Williams  v.  Clarh(b);  Lang  v. 
Pugh  (c) ;  Swallow  v.  Binns  {d). 

(a)  1  Coll.  128.  (c)  1  Y.  &  C.  718. 

(b)  4  Pe  6.  &  Sm.  479.  {d)  I  K.  &  J.  417. 
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Mr.  Baily  and  Mr.  Swan  for  William  Wrangham,         1860. 
the  testator's  son,  contended  that  the  gift  to  the  children        ^^p^^^ 
of  Mrs.  Harris  was  contingent  on  the  event  of  a  child's    Wranoham's 
attaining  the  age  of  twenty-one,  and  that  event  not        Trust. 
having  happened,  he  was  entitled  under  the  gift  over. 
In  Williams  v.  Clark  (a\  there  was  a  gift  independent 
of  the  direction  as  to  the  time  of  payment.    They  re- 
ferred to  Salmon  v.  IHdmarsh  (6). 

Mr.  Olasse,  in  reply. 

The  Vice-Chanc£LLOR  (after  reading  the  terms  of 
the  gift)  said  : — 

Now  that  is  a  gift  to  the  children  of  the  daughter  on 
their  attaining  the  ages  of  twenty-one,  which,  according 
to  the  general  rule,  is  a  contingent  and  not  a  vested 
gift.  But  if  you  find  a  gift  to  a  person  or  class  capable 
of  being  dissevered  from  a  direction  as  to  the  time  for 
payment,  which  is  to  be  made  on  attaining  twenty-one, 
the  reference  to  the  attainment  of  twenty-one  is  consi- 
dered to  apply  only  to  the  payment  and  not  to  the  gift, 
and  does  not  prevent  the  gift  vesting. 

1  quite  concur  in  the  argument  that  the  Court  will 
lean  to  such  a  construction  as  will  carry  into  effect  the 
testator's  apparent  intention;  but  if  I  were,  in  the  pre- 
sent case,  to  put  such  a  construction  on  the  will  as  to 
hold  that  the  gift  to  the  child  of  the  daughter  was 
vested,  I  should  be  deciding  contrary  to  the  plain  rules 
as  to  contingent  and  vested  interests.  I  cannot  inter- 
pret the  gift  as  a  gift  to  the  children,  whether  they  at- 

(a)  4  De  a  &  Sm.  472*        (6)  $  Jur.  N.  S.  1S80. 
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1860.  tained  the  age  of  twenty  one  or  not,  and  bold  that  the 

^^^'^^        event  of  their  attaining  twenty-^ne  does  not  affect  it. 

Wranoham's 

Trust.  It  is,  however,  suggested  that  the  subsequent  clause, 

giving  the  fund  over  to  the  son  in  the  event  of  no  issue 
surviving  Mrs.  HarrU,  shows  that  the  children  were  in- 
tended to  take  vested  interests,  only  liable  to  be  divested 
in  the  event  of  all  Mrs.  Harris's  issue  predeceasing 
her.  But  the  object  of  that  clause  was  to  provide  for 
the  event  of  one  or  more  children  attaining  twentyH)ne 
in  the  life  of  their  mother,  and  all  of  them  and  all  her 
issue  predeceasing  her. 

It  is  further  said,  that  the  event  might  happen  of 
there  being  a  child  of  Mrs.  Harris,  for  whom  the  tes- 
tator would  probably  intend  to  provide,  who  would  be 
left  unprovided  for,  namely,  that  of  a  child  of  Mrs. 
Harris  marrying  in  her  lifetime,  and  dying  under  twenty- 
one  years  of  age  during  Mrs.  Harris's  lifetime^  leaving 
issue  who  survived  Mrs.  Harris.  The  observation  is  a 
true  one :  but  the  question  is,  whether  such  a  possibility 
is  to  countervail  the  ordinary  rules  of  construction,  and 
to  render  that  a  vested  gift  which  would,  according  to 
the  ordinary  interpretation  of  language,  be  contingent 
only  !     I  think  not. 

The  case  of  Bree  v.  Perfect  does  not  govern  this 
case ;  the  preceding  limitations  in  the  will  in  that  case 
differ  fVom  this;  and  the  Vi{!e-Chancellor  seemed  to 
have  been  influenced  in  his  decision  by  the  decision  of 
the  Court  of  Exchequer,  to  which  he  refers. 

The  case  of  Williams  v.  Clark  was  an  entirely  diffe- 
rent case  from  the  present,  the  gift  to  the  children  there 
being  independent  of  the  direction  to  pay. 
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On  the  whole,  it  appears  to  roe  that  I  must  hold  that         I860, 
the  gift  was  a  contingent,  and  not  a  vested  gift ;  and,        ^^"^^^^ 

therefore,  the  son  of  the  testator  is  entitled  to  the  Wbamguam*s 
stock.  Trust. 


Dec5,  6,7, 18, 
14  15   17, 

THE     NEW      BRUNSWICK     AND     CANADA     cLp^niei. 
RAILWAY     AND     LAND     COMPANY    v.    MUrepreten- 
MUGGERIDGE.  'p^^^^f 

IHIS  case,  which   is  reported   upon   a  plea   to  the  I«  Whenacom- 
bill  (a),  now  came  on  upon  the  hearing.     A  portion  P^°J  "^*^^®  * 
of  the  material  facts  is  stated  in   the  report  of  the  person  con- 
arguments  on   the  plea ;    the  material  new  facts  on  'yac^ing  ^o  ^^ke 

.....  _,._,.  .       .  ^     shares  on  the 

which  the  cause  was  aeciaed  appear  m  the  arguments  statements 

and  judgment  in  this  report.  therein  con- 

tained has  a 
right  not  only 
Mr.  Baily^  Sir  S.  Cairns^  and  Mr.  Locock  Webb,  not  to  be  mis- 

for  the  Plaintiffs,  confined  their  arguments  to  the  equit-  ^ed  by  any  state- 

1     ,  .      i-i  « 1        i.  ments  actually 

able  questions  whether  the  Court  could  enforce  per-  faUe,  but  to  be 

formance  of  a  contract  to  take  shares,  a  Court  of  Law  informed  of  all 

the  i&cts  the 

having  decided  that  the  contracting  party  was  not  a  knowledge  of 
shareholder  within  the  meaning  of  the  act  of  parlia-  which  might 
ment,  and  they  did  not  argue  the  case  of  misrepresenU-  deferred  ^^im^^ 
tion  made  by  the  Defendant,  and  on  which  the  judg-  from  so  con- 
ment  ultimately  turned.    They  recapitulated  the  facts  ^j;*?^^»"8-    And 
of  the  case  as  stated  in  the  raport  of  the  plea,  and  cw  tus  in  that  sense 
tinned  thus.  contains  misre- 

(fl)  4  Drew.  686.  presentation,  or 

^  ^  the  absence  of 

true  representation,  the  contract  will  not  be  enforced. 

II.  What  concealment  or  ambiguity  amounts  to  misrepresentation. 

III.  Semblct  that  when  a  person  contracts  to  take  shares,  but  has  not  done 
specific  acts  necessary  under  an  Act  of  Parliament  to  make  him  a  shareholder 
at  law,  equity  will  enforce  the  contract,  and  compel  him  to  do  those  acts. 
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Brunswick 

AND  Canada 
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MUOGERIDOE. 


The  Defendant  never  repudiated  his  contract  till  the 
price  of  shares  fell ;  the  result  of  the  special  case  at 
law  was,  that  he  was  not  liable  to  calls  because  the  shares 
were  not  accepted ;  there  could  be  no  other  decision  at 
law  upon  an  action  brought  against  him  as  a  share- 
holder. But  that  is  a  decision  turning  purely  on  his 
legal  character,  and  the  Court  of  Law  did  not  decide 
that  there  was  no  contract.  True,  he  has  not  ac- 
cepted shares,  but  he  has  contracted  to  take  shares,  and 
this  bill  is  to  enforce  performance  of  that  contract:  we 
ask  that  he  may  be  compelled  to  do  those  remaining 
acts  which  are  necessary  to  make  him  a  complete  share- 
holder. That  is  the  common  principle  of  equity.  Every 
bill  for  specific  performance  proceeds  on  the  footing 
that  a  party  has  contracted  to  do  something  completely 
and  has  not  done  it,  and  we  ask  that  he  may  be  com- 
pelled to  accept  shares  in  the  regular  and  legal  form. 


The  Attorney  General  (Sir  R.  Bethell),  Mr.  GUuse^ 
Mr.  F,  Waller,  and  Mr.  Vernon  Harcourt  (of  the  Com- 
mon Law  Bar),  for  the  Defendant. 

Our  real  defence  has  been  entirely  concealed  in  the 
opening  of  this  case.  Our  case  on  the  facts,  even  if  wer 
were  wrong  upon  the  law,  is  that  there  has  been  mis- 
representation. 


But,  first,  we  say  the  judgment  on  the  plea  did  not 
dtcide  the  equitable  question.  The  plea  was  over- 
ruled, as  bad  in  form,  that  is  all  that  was  decided.  It 
did  not  decide  the  question  whether,  if  at  law  a  person 
has  not  made  himself  a  shareholder  this  Court  can 
make  him  mo.  The  act  of  parliament  describes  what 
persons  are  shareholders,  and  none  other  are  such,  and 
it  makes  no  distinction  between  a  shareholder  at  law, 
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and  a  shareholder  in  equity.  If  you  make  the  decree 
asked  for,  you  will  in  substance  be  overruling  the  act 
of  parliament,  you  will  be  making  a  shareholder  a  per- 
son whom  the  act,  and  the  decision  at  law,  have  said  is 
not  a  shareholder. 

The  learned  counsel  then  argued  against  the  bill  on 
other  points  on  which  no  judgment  was  given,  and  then 
proceeded  to  state  the  particular  instances  of  misre- 
presentation in  the  prospectus,  which  will  be  found  fully 
detailed  and  commented  upon  in  the  judgment,  and 
argued  upon  them  as  follows : — 

We  assume,  first,  that  we  have  shown  direct  misre- 
presentation of  facts  in  the  prospectus,  statements 
absolutely  contrary  to  the  truth.  If  that  is  so,  it  is 
clear  that,  upon  the  well-known  principles  of  the  Court, 
the  Plaintiffs  cannot  ask  its  extraordinary  relief.  But, 
at  any  rate,  we  have  made  out  a  case  of  concealment 
whether  wilful  or  not  is  immaterial,  of  facts  necessary  to 
be  known,  in  order  that  the  party  applying  for  shares 
may  know  his  true  position.  Now,  if  in  a  suit  for 
specific  performance  there  comes  out  any  defect  of  title 
of  the  vendor,  disabling  him  from  fulfilling  his  contract, 
that  is  fatal.  It  is  immaterial  that  it  is  not  stated  in  our 
answer,  the  defect  here  comes  out  of  the  Plaintiff's  own 
books.  In  fine,  wherever  there  is  mere  suppression,  the 
Court  refuses  its  assistance.  Here  in  several  instances 
there  is  suppression  of  material  information ;  the  pro- 
spectus holds  out  to  the  shareholder,  that  he  will  have 
a  right  to  land,  as  annexed  to  his  right  of  shareholder. 
He  is  not  told  that  that  right  is  contingent,  as  it  turns 
out  to  be.  The  right  is  now  forfeited  by  acts  over 
which  the  shareholder  had  no  control,  and  it  is  im« 
possible  for  the  Plaintiffs  to  fulfil  their  contract 
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I860.  They  cited  Warren   v.   Richardson  (a);  Clermoniv. 

y,  Tasburgh  (ft) ;    Cadman  v.    Horner  (c)  ;    Canyheare  v. 

Brunswick  N$w  Brunswick  and  Canada  Company  {d), 
AND  Canada 

Railway,  &c.  ,,      »  -i    .          , 

CoMPANt  M^-  -^^"y  1"  reply. 


MuGOBftlDOft. 


Judgment. 


The  Vice-Chancbllor. 

When  this  case  was  before  me  upon  the  plea,  the 
only  points  on  which  I  expressed  any  opinion  were 
these : — As  to  the  form  and  structure  of  the  plea,  I  was 
of  opinion  that  it  was  invalid,  and  I  might  have  con- 
tented myself  by  simply  overruling  it  upon  that  ground ; 
but,  inasmuch  as  the  whole  argument  had  proceeded  on 
the  merits,  I  thought  it  would  be  more  satisfactory  to 
the  parties  if  I  expressed  my  opinion  upon  those  points 
which  had  then  been  argued.  Those  points  were  these. 
One  contention  was,  that  in  fact  there  was  no  contract 
at  all :  not  merely  that  there  was  no  contract  which  the 
Court  would  enforce,  but  that  there  was  no  contract  at 
all.  I  was  of  opinion  that  the  Defendant  having  signed 
a  memorandum,  in  which,  for  a  sufficient  consideration 
he  had  expressly  said  I  agree  to  do  so  and  so,  that  was 
a  contract.  Whether  the  Court  would  enforce  it  is  quite 
a  different  question.  The  next  point  that  was  contended 
for  was,  that  this  bill  sought  to  enforce  a  contract,  for  what 
is  in  effect  a  partnership,  tmd  that  the  Court  would  not 
do  that,  because,  as  a  general  rule,  the  Court  will  not 
enforce  specifically  contracts  relating  to  mere  personal 
interests,  and  more  particularly  relating  to  this  sort  of 
personal  interest,  namely,  a  contract  for  the  formation 
of  a  partnership,  because  the  party  against  whom  it  was 
enforced  might  the  next  day  dissolve  and  put  an  end 
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to  the  partnership^  and  so  make  the  decree  nugatory;  1860. 

upon  that  point  I  was  of  opinion  that  this  was  not  such  ^ 

a  partnership  as  could  be  dissolved  by  the  mere  will  of     Brunbwicic 
an  individual  shareholder.     He  may  retire,  but  he  can-    and  Canada 
not  retire  simpliciter;   he  can  only  retire  by  getting       Compant 
somebody  else  to  stand  in  his  place.    These  were  the 
only  points  upon  which  I  expressed  any  opinion  what- 
ever when  the  plea  was  argued ;  and  I  may  say  that, 
with  regard  to  those  points,  I  still  adhere  to  the  opinion 
I  then  expressed* 

Many  new  grounds  of  objection  to  the  relief  asked  by 
the  PlairtUfis  have  now  been  advanced  on  the  part  of 
the  Defendant,  and  upon  one  at  least  of  those  grounds 
I  am  of  opinion  that  a  Court  of  Equity  ought  not  to  give 
to  the  Plaintifis  its  assistance,  by  compelling  specific 
performance  of  the  contract.  That  ground  is  misrepre- 
sentation in  the  prospectus;  and  the  portion  of  the 
representations  contained  in  that  prospectus,  to  which 
I  more  particularly  refbr,  consists  of  those  representa- 
tions which  relate  to  the  land  which  was  to  belong  to 
the  shareholders.  And  when  I  use  the  term  misrepre- 
sentation, it  would  be  more  accurate  to  describe  it  as  a 
want  of  that  full  and  true  and  complete  representation, 
which,  in  my  opinion^  ought  to  have  been  adopted  by 
persons  issuing  such  a  prospectus  as  this,  and  inviting 
persons  to  apply  for  shares  on  the  faith  of  its  repre- 
sentations. 

The  prospectus  sets  out  by  stating  the  title  of  the 
company ;  and  it  will  be  observed  that  the  company  is 
described  not  only  as  a  railway  company  but  as  a  land 
company^  showing  that  the  dealing  in  or  the  possession 
of  land  was  as  much  part  of  the  functions  and  objects 
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of  this  company  as  the  formation  of  a  railway.  After 
stating  what  the  capital  was  to  be,  and  the  number  of 
shares  into  which  it  was  to  be  divided,  it  proceeds  to 
state  this,  ''Of  which  (that  is  of  the  40,000  shares 
into  which  the  aggregate  capital  was  to  be  divided), 
40,000  shares  only  17,600  shares,  or  360,000/.  stock, 
will  be  disposed  of  at  present,  being  the  amount  re^ 
quired  to  complete  the  first  section  to  Woodstock; 
which,  after  appropriating  4,000  to  the  English  pro- 
prietors of  the  St,  Andrews  and  Quebec  Railroad  Com- 
pany, and  2,600  to  the  local  government,  will  leave  only 
11,000  shares,  or  220,000/.  to  be  subscribed  by  the 
public."  Then  comes  this  passage,  which  I  consider 
material,  ''The  4,000  shares  to  be  given  to  the  Si. 
Andrews  and  Quebec  proprietors  will  be  entitled  to 
60,000  acres  of  land,  or  16  acres  per  share,  and  be  de- 
signated class  C ;  they  will  take  equal  dividend  with  the 
new  shares,  class  B,  but  no  interest  during  construc- 
tion." That  is  a  representation  that  the  holders  of  those 
4,000  shares  will  be  entitled  to  60,000  acres  of  land,  or 
16  acres  per  share.  Then  it  goes  on  thus  :  "The  11,000 
shares  to  be  issued  to  the  public  will  consist  of  two 
classes,  A  and  B  ;  class  A  to  consist  of  4,000  shares,  to 
be  entitled  to  a  government  guarantee  of  6L  per  cent. 
for  twenty-five  years,  to  commence  immediately  on  the 
completion  of  the  line  to  Woodstock^  with  a  bonus  of 
16,000  acres  of  land,  or  4  acres  per  share."  So  there 
is  a  representation  that,  as  to  class  A,  the  persons  taking 
those  shares  would  have  a  bonus  of  16,000  acres  of 
land,  or  4  acres  per  share.  Then  follows,  with  re- 
gard to  class  B,  that  is  to  consist  of  7,000  shares, 
entitled  to  a  bonus  of  106,000  acres,  or  16  acres  per 
share,  and  6/.  per  cent,  on  the  deposit  and  calls  during 
the  construction,  but  no  government  guarantee.    Now 
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I  may  obsenre,  with  regard  to  the  passage  which  states  I860. 

the  advantages  to  be  enjoyed  by  the  class  A  share-        ^^ 
holders,  that  the  government  guarantee  of  6/.  per  cent.      Brunswick 
for  twenty-five  years  is  expressly  stated  to  commence    ^^^  Canada 
only  on  the  completion  of  the  line  to  Woodstock ;  but       Company 
the  bonus  of  16,000  acres  of  land  is  not  stated  to  be  a   _      v. 
deferred  benefit,  or  to  be  dependent  on  the  completion 
of  the  line  to  Woodstock ;  and  thb,  as  it  seems  to  me, 
would  lead  to  the  conclusion  that,  although  the  gua- 
rantee was  future  and  contingent,  the  right  to  the  lands 
was  not  to  be  future  or  contingent.    Then  follows  this, 
**  For  every  share,  whether  A  or  B,  two  certificates 
will  be  issued,  the  one  to  be  called  the  capital  stock 
share,  which  will  entitle  the  holder  thereof  to  the  divi- 
dends of  the  railway ;  the  other  to  be  called  the  land 
stock  share,  which  will  entitle  the  holder  thereof  to  the 
land  belonging  to  that  share,  and  all  profits  resulting 
therefrom.''    Now,  in  that  language,  there  is  nothing 
which  points  to  contingency ;  but  it  in  effect  represents 
that  it  would  be  a  benefit,  which  persons  taking  shares 
would  immediately  become   entitled  to.    Then  follow 
other  clauses,  not  I  think  material  to  the  point  to  which 
I  am  now  addressing  myself;  but,  in  passing,  I  may 
observe  (with  reference  to  a  remark  I  shall  have  to  make) 
that  there  is  a  statement  that  twenty-four  and  a  half 
miles  have  already  been  completed,  and  six  miles  more 
so  nearly  completed,  that  the  thirty  miles  may  be  open 
for  traffic  in  a  short  time.    Then  comes  what  appears 
to  me  a  very  material  passage  in  reference  to  this  ques- 
tion of  inaccurate,  and  in  that  sense  untrue,  representa- 
tions in  the  prospectus : — ''  The  original  company  suc- 
ceeded in  obtaining  the  following  important  advantages 
firom  the  colonial  government,  which  will  now  be  trans- 
ferred to  this  company,  viz."    Then  follows  an  enume- 
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ration  of  those  important  advantages.  ^'  Sacceeded  in 
obtaining/' — the  import  of  that  language  is  plain.  It 
speaks  of  something  that  had  actually  taken  place.  It 
represents  that  they  had  actually  obtained  those  im- 
portant advantages.  And  what  are  these  important 
advantages  ?  First,  **  the  free  grant  of  the  unallotted 
land  ten  miles  in  width,  or  five  miles  on  each  side  of  the 
railway,  for  the  whole  extent  of  the  crown  territory 
through  which  the  line  will  pass  to  Woodstock,  being,  it 
is  estimated,  upwards  of  200,000  acres.'*  I  think  it  is 
hardly  possible  to  use  language  which,  according  to  its 
natural  import,  is  more  plain  than  this,  to  indicate 
something  actually  settled  and  certain;  and  not  to 
indicate  anything  future  or  uncertain  or  contingent, 
something  which  might  or  might  not  take  place. 
Then  they  proceed  to  the  second  advantage,  whicb  is 
connected  with  the  former,  though  not  very  material  to 
point  out,  it  is,  **  all  the  timber  and  materials,  the  pro- 
perty of  the  crown,  requisite  for  the  construction  of  the 
railway."  Then  we  come  to  the  third,  which  seems  to 
me  to  be  material,  and  this  is  printed  in  italics,  for  the 
purpose  of  attracting  special  attention  on  the  part  of 
those  under  whose  eyes  it  should  fall.  It  is  this — *^  A 
guarantee  of  a  minimum  dividend  of  6/.  per  cent,  on 
80,000/.  for  twenty-five  years,  to  commence  on  the 
completion  of  the  line  to  Woodstock,*'  Here  again  the 
same  observation  which  I  made  before  applies ;  that  in 
enumerating  these  advantages,  that  of  having  obtained 
a  free  grant  of  so  much  land  is  stated,  without  a  word 
about  its  being  contingent  or  dependent  on  the  com- 
pletion of  the  line  to  Woodstock  ;  whereas  the  guarantee 
is  stated  not  to  commence  until  the  completion  of  the 
line  to  Woodstock,  that  is,  it  is  stated  to  be  dependent 
on  that  completion.    Then,  lower  down  in  page  2  of  the 
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prospectus,  we  have  painted  in  glowing  and  brilliant         1860. 
colours,  the  great  advantages  which  the   shareholders        '^^^^'^ 
would  be  entitled  to ;  and  this  is  not  immaterial,  because      Brunswick 
the  advantages  held  out  are  advantages  much  less  in    and  Canada 
connection  with  the  possession  of  shares  in  the  railway,       n^^^\  ^* 
than  with    the   possession   of  the  land  stock  shares.  «. 

Among  others  this  passage  occurs,  "  Before  refeiTing    Muggbbidob. 
to  what  may  be  termed  the  profits  arising  from  the 
traffic   on   the  line  of  railway,  it  is  proper    to    state 
that   a   large  income  will    be    received   by  the   pro- 
prietors of  the  land  from  the  sale  of  fire-wood  or  cord- 
wood  as  it  is  called  in  New  Brunswick"     And  then  it 
proceeds  to  point  out  that  the  proprietors  would  derive 
other  considerable  profits  from  the  possession  and  en- 
joyment of  this  land.    Then  we  come  to  this,  which  is 
in  page  3  of  the  printed  prospectus,  ^^  A  certain  amount 
of  surplus  land  has  been  reserved  for  sale,  the  proceeds 
of  which  will  be  appropriated  to  the  payment  of  interest 
to  classes  A  and  B  during  construction.''      Let  me 
assume,  as  it  is  contended  on  the  part  of  the  Plaintiffs, 
that  the  word  "  reserved,"  means  reserved  from  appro^ 
priation  to  the  shareholders.     Here,  then,  it  is  pointed 
out,  that,  inasmuch  as  during  construction,  when  of 
course  there  could  be  no  profits  from  the  working  of  the 
line  of  railway,  there  was  to  be  a  payment  of  interest  to 
the  two  classes  of  shareholders,  A  and  B,  viz.,  6/.  per 
cent,  to  the  one,  and  6/.  per  cent,  to  the  other,  the 
money  necessary  to  pay  that  interest  was  to  be  raised 
by  the  sale  of  a  certain  portion  of  the  land,  which  was 
reserved  for  that  purpose.     But  inasmuch  as  the  inte- 
rest was  to  be  paid  during  the  construction  of  the  rail- 
way, that  is,  to  commence  immediately,  there  must  be 
an  immediate  sale  of  some  of  the  reserved  land,  which 
would  be  impossible  if  the  title  to  the  land  was  alto- 
gether future  and  contingent.    Therefore  any  one  read- 
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ing  this  passage  would  take  it  for  granted  that  the 
company  bad  a  present,  absolute,  unconditional  title  to 
the  land,  otherwise  how  could  they  pay  the  interest  dur-* 
ing  the  construction  by  means  of  the  proceeds  of  the 
sale  of  those  lands  ? 

These  are  the  passages  in  the  prospectus,  which  ap- 
pear to  me  more  materially  to  bear  upon  this  question. 
It  is  true  that  in  no  one  of  those  passages,  nor  in  any 
part  of  the  prospectus,  is  it  stated  in  express  terms  that 
the  right  of  the  land  will  accrue  to  the  persons  who  should 
take  shares  instanter,  or  that  they  would  haye  a  certain 
and  indefeasible  title  to  the  land.  But  on  the  other  hand, 
there  is  a  total  absence  of  all  mention  of,  or  allusion  to, 
futurity  or  contingency,  or  condition  affecting  the  right 
to  the  land.  There  is  not  the  slightest  hint,  that  events 
might  so  turn  out,  that  no  shareholder  would  be  entitled 
to  a  single  rood  of  the  land,  which  is  here  held  out  as  the 
attraction  to  take  shares.  Now  it  does  appear  to  me 
that  a  person  reading  this  prospectus,  and  knowing 
nothing  more  than  what  is  to  be  derived  from  the 
perusal  of  it,  might  well  conclude  from  the  language 
used  that,  if  he  accepted  shares  in  the  proposed  com- 
pany, he  would  thereby  acquire  a  right  to  a  certain 
portion  of  200,000  acres  of  land,  which  had  then  been 
granted  to  the  company ;  and  that  he  would  be  entitled 
to  such  land  unfettered  by  any  condition,  or  contin- 
gency, or  uncertainty,  except  of  course  the  ordinary 
condition  of  paying  up  his  calls.  That,  I  think,  is 
the  natural  and  plain  import  of  the  language  used  in 
this  prospectus.  It  was,  however,  contended  by  the 
learned  counsel  in  his  reply,  that  there  is  a  word  used 
in  this  prospectus,  which  ought  to  have  shown  to  any 
body  reading  it,  that  in  point  of  fact  the  land  had  not 
been  granted  to  the  company;  and  that  is  the  wor^ 
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"  ungranted.*'    That  word  occurs  in  an  extract  quoted  I860, 

in  the  prospectus  from  a  report  made  by  a  Mr.  Baillie,  }j^ 

who  had    formerly   been   the   surveyor-general  of  the      Brunswick 
colony,  which  is  dated  at  Blackheath,  on  the  18th  of    ^nd  Canada 
February,  1866,  commencing  thus: — "  The  quantity  of       Company 
ungranted  crown  lands  within  five  miles  of  the  proposed  v« 

line  of  railway  from  St.  Andrews  to  Woodstock  is  about  -^ugoeridce. 
200,000  acres ;"  and  then  the  report  goes  on  to  expa- 
tiate on  the  improvable  quality  of  this  land,  and  the 
value  which  it  might  attain  by  cultivation,  and  by  the 
construction  of  the  railway.  It  is  contended  that  the 
land  being  thus  spoken  of  as  ^'  ungranted,"  that  shows 
at  once  that  the  200,000  acres  had  not  been  granted 
to  the  company.  Now  I  may  observe,  that  whatever 
may  have  been  the  case  at  the  time  to  which  Mr. 
Baillies  report  referred,  it  is  conceded  on  all  hands 
that,  at  the  date  of  the  prospectus,  some  portion  of  these 
200,000  acres  had  been  actually  granted  to  the  com- 
pany ;  so  that  it  was  clearly  not  intended  by  the  pro- 
spectus to  represent  that  the  500,000  acres  were  then 
ungranted.  But  further,  the  passage  in  which  the  word 
**  ungranted*'  occurs  is  not  the  language  of  the  framers 
of  the  prospectus,  but  is  the  language  of  Mr.  Baillie^ 
the  former  surveyor-general,  who,  in  his  report,  had 
been  speaking  of  ungranted  lands,  that  is,  lands  which 
at  the  time  when  he  was  surveyor-general  had  been 
ungranted  in  the  ordinary  way  to  settlers  and  others. 
It  appears  to  me,  therefore,  that  this  word  ''  ungranted," 
thus  contained  in  the  passage  quoted  from  Mr.  Baillie*s 
report,  would  not,  in  the  face  of  the  other  language  that 
I  have  pointed  out  in  the  prospectus,  lead  any  one  to 
any  different  conclusion  from  this,  that  a  free  grant  of 
200,000  acres  had,  at  the  time  this  prospectus  was 
issued,  been  actually  obtained  by  the  old  company. 
Vol.  1—3.  c  c 
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whose  property  was  all  to  be  transferred  to  the  new  com- 
pany. 

Now  what  were  the  actual  circumstances  with  respect 
to  the  land  at  the  time  when  the  prospectus  was  issued, 
and  when  these  representations  were  made?  Looking 
at  the  acts  of  the  colonial  legislature,  which  relate  to 
the  land,  the  first  act  I  think  which  mentions  anything 
about  any  land  being  granted,  or  proposed  to  be  granted 
to  the  company,  is  an  act  of  the  10th  Vict.  cap.  84,  in 
the  4th  section  of  which  there  is  a  clause  by  which  the 
lieutenant-governor  is  authorized,  with  the  advice  and 
consent  of  the  executive  council,  to  grant,  on  the  com* 
pletion  of  the  line  to  Woodstock^  20,000  acres  to  the 
company;  but  inasmuch  as  that  act  is  merged  in  or 
superseded  by  a  subsequent  act,  it  is  not  necessary  to 
dwell  further  upon  it.  The  material  act  is  the  act  of 
the  12th  Vict,  c.  74.  The  first  section  of  that  act  is 
this : — "  Be  it  enacted,  by  the  lieutenant-governor, 
legislative  council  and  assembly,  that  on  the  completion 
of  the  railway  from  St.  Andrews  to  Woodstock,  with  a 
branch  to  St.  Stephen,  in  the  county  of  Charlotte^  toge- 
ther with  all  the  station  houses,  engines,  carriages,  cars, 
and  other  furniture  necessary  to  put  the  same  in  good 
working  condition,  in  that  event,  it  shall  and  may  be 
lawful  for  the  said  company,  at  their  own  proper  costs 
and  charges,  and  under  the  supervision  of  the  surveyor- 
general  of  the  province,  to  survey  and  lay  out  all  the 
crown  lands  contiguous  to,  and  within  five  miles  on  each 
side  of,  the  said  roads,  which  said  quantity  of  land  the 
said  lieutenant-governor  or  administrator  of  the  govern- 
ment for  the  time  being,  by  and  with  the  advice  of  the 
executive  council,  shall  be  empowered  to  grant  in  fee- 
simple  to  the  said  company,  free  from  any  charge,  save 
and  except  the  expense  of  survey  as  aforesaid."     Stop- 
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ping  there  for  a  moment,  it  is  clear  that  until  the  com- 
pletion of  the  line  to  Woodstock,  and  its  being  entirely 
fitted  with  all  that  is  necessary  to  put  it  in  good  work- 
ing condition,  the  company  is  not  to  be  entitled  even  to 
make  a  survey  of  the  lands.  But  further,  supposing  the 
company  to  have  made  that  survey,  then  the  lieutenant- 
governor,  by  and  with  the  consent  and  advice  of  the 
executive  council,  may  grant  the  land  to  the  company ; 
but  could  the  executive  council  be  compelled  to  give 
that  advice  to  the  lieutenant-governor  ?  Or  could  he 
be  compelled  to  act  upon  it  if  given?  But  however 
that  may  be,  let  me  proceed  to  the  proviso  that  follows 
in  the  same  section  of  the  act: — "Provided  always 
nevertheless,  that  nothing  in  this  act  contained  shall 
extend,  or  be  construed  to  extend,  to  prevent  the  exe- 
cutive government  of  this  province,  if  they  shall  see  fit, 
fi'om  disposing  of  any  of  the  lands  contiguous  to  the 
said  contemplated  line  of  railroad  for  actual  and  imme- 
diate settlement,  or  of  disposing  of  the  timber  and  logs 
now  growing  and  being  thereon,"  So  that  although 
this  clause  contains  power  to  the  company  when  they 
had  completed  the  line  to  Woodstock  to  enter-  and  to 
survey  what  should  then  be  the  crown  lands,  to  the 
extent  of  five  miles  on  each  side  of  the  line  of  railway, 
and  then  the  governor  might  make  them  the  grant,  it 
is  expressly  provided  that,  if,  for  the  purpose  of  imme- 
diate settlement,  the  executive  government  should  think 
fit  to  make  grants  of  any  portion  of  this  land  to  settlers, 
and  to  sell  and  dispose  of  the  timber  and  logs  then 
growing  on  any  part  of  that  land,  nothing  in  this  act 
should  prevent  them  doing  it.  And,  therefore,  instead 
of  there  being  at  the  time  of  the  completion  of  the  line 
to  Woodstock  (if  it  ever  was. completed)  200,000  acres 
of  crown  land,  which  the  company  then  might  have  a 
right  to  enter  and   survey,  and  ask  the    lieutenant- 
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governor  and  the  executive  council  to  grant  to  them, 
there  might  be  only  half  that  quantity,  or  any  less  quan- 
tity, because  any  portion  of  those  lands  might  have 
been  in  the  meantime  under  this  proviso  granted  away 
to  settlers,  and  the  timber  and  logs  disposed  of  by  the 
government.  Then  there  is  another  section  of  this  same 
act  which  appears  to  me  to  be  material.  It  is  the  3rd 
section,  by  which  it  is  enacted,  that  this  act  shall  be 
and  continue  in  force  for  ten  years  from  the  passing 
thereof,  and  no  longer.  Now  this  act  was  passed  on 
the  14th  of  April,  1849,  so  that  in  1859,  unless  the  rail- 
way were  completed  to  Woodstock  by  that  time,  there 
would  be  an  end  of  all  power  on  the  part  of  the  exe- 
cutive council  to  grant  any  land  at  all.  And  it  will  be 
observed,  that  the  period  which  is  there  pointed  out  as 
being  the  period  during  which  alone  this  act  was  to  be 
in  operation,  is  not  coincident  with  the  period  which 
was  fixed  for  the  completion  of  the  railway.  Then 
there  are  the  acts  of  1856  of  the  local  legislature,  which 
bear  to  a  certain  extent  on  ,the  question.  The  first  is 
the  act  of  19  Vict,  c.  19,  which  was  passed  on  the  12th 
of  April,  1856,  that  is  shortly  before  the  time  when 
Mr.  Muggeridge  made  the  application  for  his  shares, 
and  which  I  think  must  have  been  known  in  this  coun- 
try in  July.  The  2nd  section  of  that  act  is  in  these 
terms: — "The  company,  to  entitle  themselves  to  the 
privileges,  benefits  and  advantages  to  them  granted  by 

• 

the  several  acts  of  assembly  relating  to  the  company, 
shall,  and  they  are  hereby  required,  to  make  and  com- 
plete the  railroad  from  St.  Andrews^  in  the  county  of 
Charlotte^  to  Woodstock,  in  the  county  of  Carleion,  and 
also  a  branch  thereof  to  the  river  St.  Croix  (describing 
it),  within  four  years  of  the  passing  of  this  act;  and  if 
the  same  shall  not  be  so  made  and  completed  within 
such  four  years,  so  as  to  be  used  for  the  conveyance  and 
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carriage  of  passengers,  goods,  chattels,  wares  and  mer-         I860, 
chandize  thereon,  then  the  several  acts  of  assembly  '^ 

relating  to  the  company,  including  this  act,  and  every      Brunswick 
matter  and  thing  therein  contained,  shall  cease  and  be    and  Canada 
utterly  null  and  void."    The  other  is  an  act  of  the  19    ^Compan^''* 
Vict.  c.  69,  which  recites  several  of  the  prior  acts,  and  v. 

then  recites  thus : — "  And  whereas  several  grants  of  Moggeridoe. 
crown  lands  have  under  the  recited  acts  or  some  of 
them  been  made  to  the  company :"  and  then  it  proceeds 
in  the  2nd  section  to  enact  thus: — "  If  the  part  of  the 
contemplated  St.  Andrews  and  Quebec  railroad,  which 
may  be  between  St.  Andrews  and  Woodstock,  and  also 
a  branch  thereof  to  the  river  St.  Croix,  at  or  near  the 
Lodge  (so  called),  in  the  parish  of  St.  Stephen,  in  the 
county  of  Charlotte,  be  not  completed  and  in  full  ope- 
ration within  the  space  of  four  years  from  the  time  when 
this  act  comes  into  operation,  all  and  every  the  grants 
of  land,  and  the  rights  and  privileges  conferred  by  the 
several  facility  acts  relating  to  the  company,  shall  be 
utterly  null  and  void,  and  the  land  and  privileges  shall 
revert  to  her  Majesty,  as  if  no  grant  had  been  made,  or 
rights  and  privileges  conferred."  There  is  one  other 
passage  in  the  same  act  which  has  the  same  bearing, 
and  is  to  this  effect :  it  is  the  9th  section, — "  Provided 
always,  that  this  act  and  the  extension  of  time  tl)«>rein 
mentioned,  are  on  the  express  condition  that  the  com- 
pany or  the  class  A  shareholders  (that  is  the  class  A 
shareholders  of  the  old  company),  or  the  directors 
thereof,  shall,  wiihin  one  year  from  the  time  this  act 
comes  into  operation,  expend  in  the  construction  and 
further  extension  of  the  parts  of  the  said  road  above 
mentioned,  a  sum  not  less  than  8,000/.  sterling,  and 
also  in  each  of  the  three  following  years  a  sum  not  less 
than  15,000/.  sterling,  over  and  above  any  money  or 
debenture  which  may  be  received  by  them  under  any 
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I860.         facility  act  or  law  of  this  province;  the  whole  from  St 
'  Andrews  to   Quebec  to    Woodstock^   together  with    a 

Brunswick      branch  to  St,  Stephens  as  aforesaid^  to  be   completed 
AND  Canada    within  the  said  four  years ;  satisfactory  proof  of  such 
Company  *    annual  expenditure  shall  from  year  to  year  be  given  to . 
V.  the  lieutenant-governor  in  council ;  failing  any  of  these 

uGGERiDOE.  payme^^g  q^  expcnditurcs,  the  facilities  granted  shall 
cease."  So  that  the  privileges  of  the  company  are  not 
only  dependent  on  the  completion  of  the  line  to  Wood- 
stock in  four  years,  but  they  are  dependent  also  upon  a 
certain  specific  amount  being  expended  in  each  of  those 
years,  thus  introducing  another  contingency  affecting 
the  interests  of  the  persons  who  should  take  shares,  in 
the  expectation  of  having  so  much  land  in  connection 
with  those  shares. 

Now  in  the  Defendant's  answer  he  states  this: — "The 
impression  produced  upon  my  mind  by  those   words 
(referring  to  the  words  of  the  prospectus)  was,  that  the 
original  company  referred  to  in  the  prospectus  was  in 
the  actual  possession  of  the  200,000  acres,  of  which  the 
proposed  company  could  somehow  or  other  be  put  in 
immediate  possession,  and    this   impression   was   con- 
firmed by  the  latter  portions  of  the  prospectus  which 
in^duced  a  report  of  the  value  of  the  lands  in  the  fol- 
lowing terms."     Then  follows  another  passage  from  the 
prospectus  which  I  have  already  referred  to.     Then  he 
goes  on  in  the  next  paragraph  of  his  answer  to  state 
this :  "  I  applied  for  shares  in  the  new  company  in  re- 
liance on  these  representations,  and  in  the  full  belief 
that  an  indefeasible  grant  of  the  said  strip  of  land  from 
St.  Andrews  to  Woodstock,  amounting  to  above  200,000 
acres,  had  been  actually  obtained  by  the  said  original 
company,  and  that  I  should  be  indefeasibly  entitled  to 
fifteen  acres  of  land  for  every  B  share  allotted  to  roe, 
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and  to  four  acres  for  every  A  share  so  allotted  ;  and  in 
receiving  an  allotment  of  200  B  shares  and  50  A  shares 
I  considered  that  in  virtue  of  these  shares  I  should,  so 
soon  as  the  same  should  have  been  paid  up,  become 
entitled  to  the  3,200  acres  of  land  in  New  Brunswick  in 
actual  and  indefeasible  possession.  I  attached  great 
importance  to  this  land,  which  I  considered  would  in  the 
course  of  a  few  years  be  of  very  great  value,  though 
perhaps  not  then  worth  the  12,800/.  as  estimated  in  the 
said  prospectus."  Nothing  can  be  more  explicit  than 
that  as  to  the  impression  produced  on  his  mind  by  read- 
ing the  prospectus,  upon  the  faith  of  which  he  applied 
for  shares.  He  was  cross-examined  on  answer;  and 
among  other  questions  was  asked  this  :  ''  Be  good 
enough  to  point  out  the  paragraph  in  the  articles  of  the 
association  and  prospectus  of  the  company  which  you 
refer  to  in  your  affidavit  as  being  inconsistent  one  with 
the  other."  He  had  said  in  a  former  part  of  tlie  exami- 
nation that  he  thought  there  were  inconsistencies  in  the 
passages  in  the  prospectus,  and  he  was  asked  to  point 
them  out.  He  says, ''  I  decline  to  answer  the  question, 
the  documents  speak  for  themselves."  I  think  he  was 
justified  in  that.  He  is  not  obliged  to  enter  into  any 
argument  to  prove  on  what  particular  passages  of  the 
prospectus  he  founds  the  impressions  which  he  states 
he  drew.  Then  he  goes  on  thus  :  ''  1  do  not  remember 
if  I  had  read  the  prospectus  of  the  company  when  I  had 
the  impression  that  the  original  company  was  in  pos- 
session of  200,000  acres  of  land,  I  never  remember 
hearing  that,  at  the  time  I  applied  for  shares  in  the 
Plaintiffs'  company,  the  guarantee  and  the  land  allotted 
to  the  A  and  B  shares  were  to  be  contingent  on  the 
completion  of  the  line  to  Woodstock;  but  I  had  read 
the  prospectus  at  the  time  I  had  applied  for  shares.  I 
do  not  remember  to  have  believed  that  if  the  line  was 


1860. 

New 

Brunswick 
AND  Canada 
Railway,  &c. 

Company 

V. 

MUG0£R1DGE. 


JO  CASES    IN    CHANCERY. 

I860.  not  completed  the  Plaintifis  would  be  entitled  to  the 

"  grants  of  land ;  I  felt  that  I  should  be  entitled  to  land, 

Brunswick     ^^^  ^  ^'^  ^^^  think  at  all  about  whether  I  should  be 

AND  Canada    entitled  if  the  line  to  Woodstock  was  not  completed ;  I 

R.ULWAY,  &c.   dQ  j^ot  know  the  grants  of  land  which  the  Plaintiffs' 
Company  *^ , 

t^.  company  have  had  since  their  incorporation ;  I  am  not 

MuooERiDGE.    aware  that  the  land  grants  have  been  admitted  in  this 

cause;"  and  then  the  cross-examination  proceeds  with 
regard  to  the  statement  contained  in  the  14th  paragraph 
of  his  affidavit^  as  to  his  belief  that  an  indefeasible  grant 
of  200,000  acres  of  land  was  actually  granted  to  the 
Plaintiffs'  company,  '^  that  (he  says)  was  my  impression 
in  reading  the  prospectus."     He  was  then  asked   to 
point  out  the  paragraphs  in  the  prospectus  which  led  to 
that  impression,  and  he  says  '^  I  decline  to  point  out 
the  paragraphs  in  the  prospectus,  it  speaks  for  itself,  I 
have  made  no  application  for  the  four  acres  and  fifteen 
acres  of  land  since  I  made  my  application  for  shares, 
and  I  have  made  no  application  at  all  since  my  appli- 
cation for  shares."     Now  here  we  have  (and  I  think 
it   is   not  removed   by   the  cross-examination)   a  dis- 
tinct statement  on  the  part  of  the  Defendant  that  he, 
from  the  perusal  of  that  prospectus,  derived  a  certain 
impression  which  I  have  already  said  appears  to  me  to 
be  clearly  the  impression  which  the  language  was  na- 
turally calculated  to  produce,  and  he  states   further, 
that  under  that  impression,  and  in  the  faith  of  the  pro- 
spectus, so  interpreted  by  him,  he  made  his  application 
for  the  shares.     Now  it  has  been  argued  that  that  indi 
cated  a  great  want  of  care  on  the  part  of  Mr.  3fug 
geridye ;  that  one  of  ordinary  capacity  and  judgmer 
would  have  assumed,  as  a  mutter  of  course,  that  t 
grant  of  the  land  could  not  be  otherwise  than  depend' 
on  the  completion  of  the  line  to  Woodstock^  though 
so  specified  in  the  prospectus,  and  that  therefore,  i 
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though  Mr.  Mvggeridge  »ays  that  the  impression  pro-  1860. 

duced  upon  his  mind  by  reading  the  prospectus  was,  ^ 

that  there  was  no  such  contingency  or  condition,  that  Brunswick 

shows  a  want  of  care  and  vigilence  on  the  Defendant's  ^^^  Canada 

RiAlIWAY    Sec 

part,  and  he  ought  to  have  been  more  acute,  and  that       Company 
if  he  had  exercised  a  sound  judgment  he  must  have    ^^      v 
concluded  that  the  right  to  the  land  was  contingent, 
because  it  was  unreasonable  it  should  be  otherwise. 
Now,  in  the  first  place,  assuming  that  a  person  might 
reasonably  take  for  granted  that  the  government  would 
not  do  so  improvident  an  act  as  to  make  a  gratuitous 
grant  of  200,000  acres  of  land  to  a  company  without  a 
condition  that  they  should    have   done  or  should  do 
something  by  a  certain  limited  time,  what  was  there 
in   the  prospectus  to  lead  him   to  any  conclusion  as 
to  what  that  something  was  ?    The  prospectus  states 
that  they  had  completed  twenty-four  and  a  half  miles, 
and  that  six  miles  more  were  nearly  completed,  making 
thirty;  why  might  not  the  condition  be,  that  upon  the 
completion  of  those  thirty  miles,  or  any  other  number  of 
miles  of  the  line  the  grant  should  be  made.     If  we  are 
to  assume  that  a  person  ought  to  have  concluded,  that 
some  condition  was  annexed,  why  the  particular  con- 
dition of  completing   the  whole   line   to   Woodstock! 
Further  it  appears  to  me  that  it  is  quite  necessary  to 
uphold  this  as  a  principle :  that  those  who  issue  a  pro- 
spectus holding  out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take  shares  in  a 
proposed  undertaking,  and  inviting  them  to  take  shares 
on  the  faith  of  the  representations  therein  contained,  are 
bound  to  state  everything  with  strict  and  scrupulous 
accuracy,  and  not  only  to  abstain  from  stating  as  facts 
that  which  is  not  so,  but  to  omit  no  one  fact  within  their 
knowledge,  the  existence  of  which  might  in  any  degree 
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I860.         affect  the  nature,  or  extent,  or  quality  of  the  privileges 
^  and  advantages  which  the  prospectus  holds  out  as  id- 

Brunswick      duceroents  to  take  shares ;  and  that  they  have  no  right 

AND  Canada    to  turn  round  upon  those  who  refuse  to  fulfil  their  con- 
Kailway  &c 
Company  *    tracts  to  take  shares  and  say  to  them,  "  you  ought  to 

r.  have  been  more  prudent,  more  circumspect,  more  cau- 

^^^'    tious,  more  vigilant ;  you  ought,  by  applying  your  rea- 
soning powers,  to  have  concluded  that  our  representations 
could  not  be  true  in  the  sense  which  the  language  we 
used  in  the  prospectus  naturally  and  fairly  imports; 
and  when  you  read  our  representation  that  the    old 
company  had  obtained  a  free  grant  of  200,000  acres  of 
crown  land,  you  ought  to  have  concluded  that  what 
we  meant  by  those  words  was,  that  at  some  future  period, 
in  certain  contingencies,  on  the  performance  of  certain 
conditions,  the  company  may  perhaps  obtain  a  grant  of 
200,000  acres  or  some  indefinite  portion  of  that  land." 
They  have  no  right  to  argue  in  that  way.     It  is  of  no 
avail  to  say  that  Mr.  Muggeridge  was  wanting  in  caution 
and  vigilance  and  prudence.      I   agree,  indeed,   that 
to  a  certain  extent  he  was  so.     A  wise  and  prudent 
man  would,  I  think,  have  paused  before  he  embarked 
his  money :  and  I  have  no  reason  to  doubt  that,  if  the 
Defendant  had  gone  to  the  office  of  the  company  and 
made  the  inquiry,  he  would  have  been  informed  of  all 
the  details  he  chose  to  inquire  about ;  because  I  confess 
it  does  not  appear  to  me  necessary  to  suppose  that  there 
was   in  this  case  actual  intentional  fraudulent  misre- 
presentation.   At  all  events  I  do  not  think  there  is 
sufficient  foundation  for  those  very  strong  and  repeatedly 
reiterated  accusations  of  fraud  and  conspiracy,  amounting 
to  what  would  subject  the  parties  to  a  criminal  indict- 
ment, which  have  been  very  copiously  lavished  on  the 
persons  who  issued  this  prospectus ;  but  however  that 
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may  be^  even  assuming  that  these  misrepresentations  or 
want  of  accurate  representations,  were  not  intentionally 
fraudulent^  those  who  make  them  cannot  take  advantage 
of  want  of  caution  and  prudence  on  the  part  of  those 
who  are  misled  by  them.  Supposing  that  a  prospectus 
were  issued  containing  material  misrepresentations,  even 
though  believed  by  the  parties  who  issued  it  to  be  true, 
and  a  person  accepts  shares  upon  the  faith  of  those 
representations,  the  parties  who  have  made  the  misre- 
presentation cannot  compel  the  party  who  has  contracted 
to  take  the  shares  to  perform  his  contract. 


1860. 

New 

Brunswick 

AND  Canada 

Railway,  &c* 

Company 

V. 
MU0G£BIDQ£. 


[His  Honor  then  went  into  another  minor  case  of 
misrepresentation!  to  which  he  applied  the  same  rea- 
soning and  doctrine,  and  concluded  by  stating  that  on 
the  ground  of  the  prospectus  not  setting  forth  clearly 
those  facts  which  are  essential  to  enable  a  contracting 
party  to  know  completely  what  it  was  be  was  contract- 
ing to  purchase ;  he  was  of  opinion  that  the  Plaintiffs 
were  not  entitled  to  specific  performance ;  and  he  dis- 
missed the  bill,  but  without  costs,  on  account  of  the 
laches  and  negligence  of  the  Defendant.] 
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1861. 
Feb.  22. 

Indemnity. 

Executors, 

Leaseholds* 

22  Sr  23  Vict. 

c.35,i.27.  SMITH  V.  SMITH. 


Wlicre  lease-       1  HIS  petition  was  presented  by  John  Gra/tam  Smitfi, 

holds  were  de-  .       ,«    .    i  <■        «         .111*1 

vised  to  three      P<^y^"S  ^"^^  ^^^^  trustees  under  tbe  will  of  the  testator 

trustees  and  William  Smith  might  assign  to  them  (inter  alia)  certain 
one^onifm"  leasehold  property  of  which  the  testator  died  possessed, 
having  died,  the  and  that  they  might  be  ordered  to  pay  over  to  him  the 

two  surviving     residue  of  the  testator's  estate, 
trustees  and 

executors  (one 

of  whom  had  T^e  testator  William  Smith,  by  his  will  dated  the  24th 

never  acted  as  •  . 

executor)  under  day  of  February,  1840,  after  makmg  certam  provisions 

an  order  of  the  for  his  wife  and  daughters,  gave  and  devised  all  the  rest, 
Court  assigned         .,  .  .,         i-i-^xaa  •• 

the  leasehold  in  ""^S'^"®  ^""  remainder  of  bis  trust  estate,  monies,  «c., 

trust  for  them-    to  three  trustees  and  executors,  appointed  in  and  by  his 

selves  and  a        ^ju  ^        ^^^^^  f^^  ^^le  Petitioner  John  Graham  Smith, 

newly  ap-  '     ' 

pointed  trustee :  ^^^  such  other  sons  as  should  live  to  attain  the  age  of 

HeU,  that  by  twenty-five  years ;  and  if  but  one,  then  the  whole  to 
such  assignment         ,  ,.,, 

the  leaseholds     8"^"  ^"®  C""^- 

vested  in  them 

2of  quk'ex!''"'^      The  testator  died  in  February,  1840,  leaving  the  Peti- 

ecutors,  and        tioner  John  Graham  Smith,  his  only  son,  who  attained 

that  they  were    the  age  of  twenty-five  in  January,  1861. 
not  entitled  to  ^  •'  '' 

an  indemnity 

upon  assigning  fwo  only  of  the  three  trustees  and  executors  proved 
them  to  the  ,         .,,         ,  -    ,  ,      .  ,  111. 

person  entitled    ^"^  ^'^^  ^"^  ^^^  ^^  them  having  subsequently  died  lu 

under  the  will.    1855,  George  Augustus  Smith  was  by  an  order  made  in 

ecutor  fairly  re-  ^^^y>  ^^^^*  appointed  a  new  trustee  in  his  place.  And 
presents  every-  by  an  indenture  dated  the  29th  of  August,  1855,  tbe 
tiling  to  the 

Court,  a  decree  directing  him  to  deal  With  the  property  must  operate  as  an 
indemnity  to  him. 
The  act  of  the  2^  &  25  Vict,  c*  35,  is  retrospective  in  its  operation! 
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leasehold  estates  of  the  said  testator  were  assigned  by  18GI. 

the  two  surviving  trustees  and  executors  to  a  trustee 
upon  trust  to  re-assign  the  same  to  themselves  and  the 
newly  appointed  trustee,  and  such  reassignment  was 
shortly  afterwards  executed. 

By  an  order  made  in  1857|  on  a  petition  presented  by 
the  present  Petitioner,  it  was  declared  that  upon  the 
death  of  the  testator  the  Petitioner  became  absolutely 
entitled  (inter  alia)  to  one-third  of  two-thirds  of  the 
testator's  residuary  personal  estate,  and  the  trustees 
were  ordered  to  assign  such  proportion  of  the  testator's 
leasehold  property  to  the  Petitioner. 

No  assignment  of  such  portion  of  the  testator's  lease- 
hold property  was  then  executed ;  and  the  Petitioner, 
on  his  attaining  the  age  of  twenty-five,  became  entitled 
to  have  the  entirety  of  the  testator's  leaseholds  assigned 
to  him  by  the  trustees. 

It  appeared  that  the  testator's  leasehold  property  was 
acquired  by  him  by  an  assignment  from  his  brothers,  on 
a  partition  by  way  of  family  arrangement,  and  the  tes- 
tator was  not  lessee  thereof,  nor  had  he  any  previous 
interest  therein ;  and  the  testator  and  his  brothers  en- 
tered only  into  mutual  covenants  to  indemnify  each 
other  in  respect  of  the  leaseholds  acquired  by  each  on 
such  partition. 

The  trustees  now  insisted  that  they  were  entitled  in 
respect  of  such  leaseholds  to  an  indemnity  in  respect  of 
the  covenants  contained  in  the  leases,  although  the 
Petitioner  offered  to  covenant  to  indemnify  them  against 
such  covenants. 


386 
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Smith 

V, 

Smith. 


Mr.  Baily  and  Mr.  Horsey  appeared  in  support  of 
the  petition,  and  submitted  that  the  trustees  were  not 
entitled  to  any  such  indemnity.  The  testator  was  not 
an  original  lessee  of  any  of  the  leaseholds  in  question, 
but  acquired  them  under  an  assignment  by  way  of  par- 
tition. The  Petitioner,  however,  would  covenant  to 
indemnify  them.  One  of  the  trustees  asked  for  an  in- 
demnity as  being  also  an  executor,  but  his  right  (if  any) 
to  such  indemnity  was  waived  by  the  assignment  on 
the  appointment  of  the  new  trustee.  The  leaseholds 
were  held  by  the  trustees  qud  trustees,  and  not  qua  exe- 
cutors;  and  the  order  which  was  made  in  1857  reserved 
no  right  to  such  indemnity.  The  act  of  22  &  23  Vict. 
c.  35,  s.  27,  (Lord  St  Leonards^  Act),  had  rendered 
such  an  indemnity  unnecessary.  They  referred  to 
Garrett  v.  Lancejield  (a) ;  Dean  v.  Allen  (b);  Bun- 
ting V.  Marriott  {c) 'y  Dix  v.  Burford{d), 


Mr.  Glasse  and  Mr.  Dewsnap  for  the  trustees. 
Mr.  J,  J.  Jervis  and  Mr.  Surrage,  for  other  parties. 

The  Vice-Chancellor* 

I  may  take  this  opportunity  of  saying,  that  after 
communication  with  the  other  Judges,  I  have  come  to 
the  conclusion  (though  I  had  previously  been  of  a  dif- 
ferent opinion),  that  the  27th  section  of  Lord  St.  Leo* 
nards^  Act  (e),  is  retrospective  in  its  operation.  In  the 
present  case  I  think  the  Petitioner  is  entitled  to  an 
assignment  of  the  leaseholds,  without  setting  apart  any 
portion  of  the  property  by  way  of  indemnity. 


(a)  2  Jur.  N.  S.  177. 
(6)  20  Beav.  1 . 
(r)  9  W.  R.  264. 


{d)  19  Beav.  409. 

\e)  22  &  23  Vict.  c.  35, 
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Supposing  there  had  been  no  dealing  with  the  lease- 
holds by  the  executors,  would  they  have  been  now  en- 
titled to  any  indemnity  ?  In  following  the  previous 
decisions,  I  have  held  that  executors  have  such  right; 
but  I  concur  with  the  Master  of  the  Rolls  in  thinking 
that  where  an  executor  fairly  represents  everything  to 
the  Court  the  decree,  directing  him  to  deal  with  and 
distribute  the  property,  must  operate  as  a  complete 
indemnity  to  him ;  and  that  therefore  an  executor  can- 
not need  any  other  indemnity.  It  has,  however,  been 
suggested,  that  there  ought  to  be  a  fund  set  apart  by 
way  of  indemnity,  not  for  the  benefit  of  the  executor, 
but  for  the  benefit  of  the  lessor,  in  case  of  there  being 
at  any  future  time  a  breach  of  covenant?  Now  if  the 
lessor  is  entitled  to  any  such  equity  as  this,  it  would 
seem  to  follow  that  he  might  come  to  this  Court  to 
assert  such  equity,  and  to  ask  the  Court  to  set  apart  a 
sum  of  money  out  of  the  testator's  assets,  to  provide  for 
tlie  event  of  a  future  breach  of  covenant,  for  which  he 
might  be  entitled  to  recover  damages.  But  it  has  been 
held  that  a  lessor  cannot  be  heard  in  this  Court  to  main- 
tain any  such  right.  In  truth  the  whole  doctrine  on 
this  subject  is  in  a  very  unsatisfactory  state ;  and  does 
not  seem  to  be  founded  oh  sound  principles. 


1861. 


Smith 

r. 
Smith. 


But  it  is  unnecessary  to  decide  the  general  question 
in  the  present  case;  for  supposing  that  there  was  ori- 
ginally a  right  in  the  executors,  either  for  their  own 
benefit,  or  for  the  benefit  of  the  lessor,  to  ask  for  an 
indemnity,  they  have  so  dealt  with  the  leaseholds,  that 
the  right  no  longer  exists.  It  has  been  held,  that  if  the 
executors  assign  the  leaseholds  to  the  legatee  (whether 
specific  or  residuary),  they  lose  their  right  to  an  indem- 
nity. Here  the  surviving  executors  have  assigned  the 
leaseholds  to  trustees  for  the  residuary  legatee.    And 
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1861.  it  makes  no  difference  that  some  of  those. trustees  are 

^  also  executors.    The  leaseholds  are  no  longer  vested 

OMITII  ... 

t,.  in  them  in  their  character  of  executors.     It  is  the  same 

Smitu.         thing  as  if  they  had   assigned  the  leaseholds  to  the 

residuary  legatee.    The  Petitioner  is  entitled  to  have 

the  leaseholds  assigned  to  him,  without  setting  apart 

Feb.  27.        jiny  portion  of  the  assets  by  way  of  indemnity. 


Pleading. 

Redemption. 

Mortgagee  in 

Possession,  ~" 

"  Necessary 

Repairs  and 

lasting  Improve' 

*"^'"'"  POWELL  V.  TROTTER. 

Costs. 


Where  a  mort-  J[  HIS  suit,  which  was  for  redemption^  now  came  on 
bflf  for  redemn-  "P^"  motion  for  a  decree.  The  question  was,  whether 
tion  against  a      the  Defendant,  a  mortgagee  in  possession,  should  be 

niortgagee  in  allowed  certain  sums  which  he  had  expended  on  the 
possession,  who  '^ 

claims  allow-      mortgaged  property. 

anccs  for  repairs 
and  improve- 
ments, which  By  an  indenture  of  mortgage  dated  the  17th  of  March, 

the  mortgagor  134]  ^^g  Plaintiff  granted  to  the  Defendant  a  piece  of 
objects  to  as  in 

being  unneces-    '^"^  ^^  ^^^  county  of  Gloucester,  for  the  purpose  of 

sary  and  im-  securing  to  the  Defendant  the  re-payment  of  the  sum  of 
ob?r^t^on"must  ^^^^'  ^^'^^^  interest.  In  1842  the  interest  having  fallen 
be  raised  by  the  into  arrear  the  Defendant  entered  into  possession  of  the 
bill ;  otherwise  ,3^^  3^^  j^  1343  ^nder  the  power  of  sale  contained  in 
the  mortgagor  /*•      1    1  1  /.         1    • 

will  be  only  en-  ^1^^  mortgage  deed,  offered  the  land  for  sale  by  auction. 

tilled  to  an  The  land  not  having  been  sold  at  this  sale  the  Defend- 
aliowinc  the  ^"^  continued  in  the  receipt  of  the  rents,  and  in  1851 
Defendant  *<  ne-  expended  considerable  sums  of  money  in  repairing  and 

cessary  repairs  j^pj-oving  ^he  property.  In  1862  the  Plaintiff  applied 
and  lasting  im-        r  d         1      r     j  rr 

provements." 

A  mortgagee  in  possessioni   who  had  neglected  or  refused  to  render  an 

account  upon  the  demand  of  the  mortgagor,  refused  his  costs  up  to  the  hearing. 
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to  the  Defendant  for  an  account  which  was  furnished 
to  him,  and  in  March,  I860,  the  Plaintiff,  by  letter, 
formally  demanded  an  account  from  the  Defendant, 
threatening  that  if  the  account  were  not  rendered 
within  one  month  proceedings  would  be  taken,  and 
offering  to  pay  what  was  due  upon  the  mortgage.  The 
mortgagee  not  having  rendered  an  account  or  taken 
any  notice  of  the  mortgagor's  letter,  the  latter,  in  May, 
I860,  filed  this  bill  for  redemption,  which  contained  the 
following  statement : — **  The  Defendant  alleges  that  she 
has  expended  divers  sums  of  money  in  repairing  and 
improving  the  mortgaged  premises,  but  the  Plaintiff 
says  that  if  any  such  monies  have,  in  fact,  been  so 
expended,  it  has  been  without  his  knowledge  and  con- 
sent." 
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1861. 


Powell 

0. 

Trottbr. 


The  Defendant  claimed  to  be  allowed  about  200^ 
expended  by  her  in  necessary  repairs  and  new  build- 
ings. The  Plaintiff*,  by  his  affidavit  in  reply,  stated 
that  these  new  buildings  were  unnecessary  and  im- 
proper. 

Mr.  Glasse  and  Mr.  Stoan^  for  the  Plaintiffs,  sub- 
mitted that  the  Defendant  was  not  entitled  to  be  allowed 
for  the  new  buildings,  and  asked  for  the  costs  of  the  suit 
as  against  the  Defendant,  she  having  neglected  or  re- 
fused to  render  an  account. 

Mr.  Sauthgate  for  the  Defendant  submitted  that  the 
Plaintiff*  was  only  entitled  to  the  usual  decree  for  re- 
demption, under  which  the  Defendant  would  be  allowed 
what  she  had  expended  in  ^*  necessary  repairs  and  last- 
ing improvements "  (a).     No  case  had  been  made  by 


(a)  SetoD  on  Decrees^  p.  1 88. 


Vol.  1—3. 


D  D 


300 


1861. 


Powell 

V. 

Trotter. 
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the  bill  against  the  claim  for  allowance  iu  respect  of  the 
new  buildings.  The  only  reason  why  the  Defendaot 
had  not  rendered  an  account  was,  that  it  would  have 
.been  useless  to  have  done  so  until  the  question  in  dis- 
pute as  to  the  allowance  of  the  money  expended  in  the 
erection  of  the  new  buildings  had  been  decided. 


The  Vice-Chancellor. 

There  is  no  suggestion  in  the  bill  in  this  suit  that  the 
new  buildings  are  not  for  the  improvement  of  the  mort- 
gaged property^  the  bill  only  alleges  that  they  were  not 
done  with  his  consent  or  knowledge ;  but  that  is  no 
reason  why  they  should  not  be  allowed.  In  his  first 
affidavit  made  in  support  of  the  bill  the  Plaintiff  makes 
the  same  statement  as  was  made  in  the  bill.  In  her 
answer  the  Defendant  states  that  she  b^s  made  various 
improvements,  and  the  Plaintiff  in  his  aflSdavit  in  reply 
introduces  an  allegation  which  raises  an  entirely  new 
issue^  saying  that  the  repairs  were  unnecessary  and  im- 
proper. 


I  apprehend  the  rule  to  be,  that  where  a  mortgagee 
is  in  possession  and  the  mortgagor  tiles  a  bill  to  redeem, 
and  the  mortgagee  states  that  he  has  made  repairs  and 
improvements,  and  the  mortgagor  wishes  to  set  up  that 
they  were  unnecessary  and  improper,  he  must  set  that 
up  by  his  bill ;  and  unless  that  is  done  the  Defendant 
will  be  entitled  to  have  the  ordinary  direction  to  allow 
for  necessary  repairs  and  lasting  improvements.  The 
Plaintiff,  however,  contends  that  some  words  should  be 
introduced  into  the  decree,  so  that  the  question  may  be 
gone  into  whether  the  repairs  and  improvements  were 
necessary  or  not ;  but  there  is  no  foundation  for  it  on 
the  pleadings,  and  therefore  the  Plaintiff  can  only  have 
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the  U8ual  decree  to  redeem,  with  the  usual  direction  as 
to  repairs  and  improvements. 

The  next  question  is,  as  to  the  costs  of  the  suit  up  to 
the  hearing*  In  ordinary  cases  the  mortgagee  would  be 
entitled  to  have  all  his  costs  of  the  suit  added  to  his  debt, 
but  the  Plaintiff  insists  that  in  this  case  the  Defendant 
ought  to  pay  the  costs  up  to  the  hearing,  because  the 
right  to  redeem  has  been  resisted,  or  at  least  the  Defend- 
ant has  refused  to  account.  No  doubt  if  the  misconduct 
of  the  Defendant  has  rendered  this  suit  necessary  the 
Court  will  make  him  pay  the  costs  of  the  suit,  or  in  some 
cases  will  merely  deprive  him  of  his  costs.  In  this  case, 
in  the  year  1852  the  Defendant's  solicitor  sent  to  the  then 
solicitor  of  the  Plaintiff  a  statement  of  the  account  as  it 
stood  at  that  time.  But  in  March,  1860,  a  regular  notice 
was  sent  by  the  Plaintiff  to  the  Defendant,  requiring 
the  Defendant,  within  one  month  of  that  date,  to  render 
an  account.  It  is  true  that  there  was  a  dispute  at  that 
time  whether  these  repairs  and  improvements  ought  to 
be  allowed  for,  but  still  it  was  the  duty  of  the  mort- 
gagee to  have  taken  some  notice  of  the  Plaintiff's 
demand.  I  do  not  say  that  it  was  her  duty,  at  her  own 
expense,  to  make  out  an  account  and  send  it  to  the 
Plaintiff,  but  it  was  her  duty  to  keep  the  accounts  and 
have  them  ready,  and  either  send  them  to  the  Plaintiff 
or  inform  him  that  at  any  reasonable  time  he  might 
come  and  see  them.  But  that  was  not  done,  and  after 
waiting  one  or  two  months  this  bill  was  filed  without 
any  further  communication  between  them.  Up  to  that 
time  the  Defendant  seemed  to  have  been  under  the 
impression  that  she  had  the  equity  of  redemption,  and 
was  the  absolute  owner ;  but  whatever  was  her  motive 
for  abstaining  from  any  communication  she  violated  her 
duty.     What  is  a  mortgagor  to  do  when  a  mortgagee  is 

dd2 
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Feb,  28. 

1 0th  Consoli- 
dated Order, 
•    Rule?. 

Administration 
Summons, 

Service  Abroad. 


in  possession  ?  It  is  impossible  for  him  to  know,  ex- 
cept from  the  mortgagee,  what  the  debt  amounts  to, 
and  unless  the  mortgagee  is  bound  in  someway  to  offer, 
though  not  perhaps  to  make  out  and  send,  an  account, 
what  is  a  mortgagor,  who  wishes  to  redeem,  to  do? 
Considering  then  that  there  was  a  right  to  redeem,  and 
that  the  Defendant  has  not  done  what  she  was  bound 
to  do,  the  costs  up  to  the  hearing  must  not  be  given  to 
the  Defendant  in  taking  the  account  of  what  is  due. 


The  Court  has 
no  authority 
under  the  7th 
rule  of  the  10th 
Consolidated 
Order  to  order 
the  service 
abroad  of  an 
administration 
summons. 


LESTER  V.  BOND. 

J.  HIS  was  a  motion  to  discharge  an  order  which-  was 
obtained  in  November  last  for  service  abroad  of  an  ad- 
ministration summons. 

In  1852  James  Young  died  intestate,  and  in  default 
of  next  of  kin  administration  to  his  estate  was  taken 
out  by  the  Crown.  In  1859,  however,  a  Mrs.  Gardiner 
claimed  to  be  entitled  as  next  of  kin  ex  parte  patem& 
of  the  intestate,  and  having  satisfactorily  proved  her 
pedigree  the  Crown  withdrew  from  the  administration ; 
and  letters  of  administration  were  granted  to  her  by  her 
solicitor  (the  Defendant)  William  Key  JBond,  by  whom 
the  intestate's  property,  to  a  considerable  amount,  was 
taken  possession  of  as  administrator,  and  paid  over  by 
him  to  Mrs.  Gardiner. 


The  Plaintiffs,  Frederick  and  Martha  Lester,  claim- 
ing to  be  as  nearly  related  to  the  intestate,  James  Young, 
ex  parte  matern&  as  Mrs.  Gardiner  was  ex  parte  pa- 
terni,  after  William  Key  Bond  had  administered  to  the 
intestate's  estate,  obtained  a  citation  from  the  Probate 


CASES    IN    CHANCERY.  393 


Court  to   William  Key  Bond  as   such   administrator,  1861. 

calliDg  upon  him  to  file  an  inventory  of  assets.     JBond 
accordingly  filed   an  inventory,  and    subsequently  a 


Lbstbr 


o. 


second  one.  Bond. 

On  the  16th  of  November,  1860,  a  summons  for  the 
administration  of  the  intestate's  estate  was  taken  out  at 
Chambers,  and  on  the  17th  an  order  obtained  for  ser- 
vice of  this  summons  on  Bond  at  Cincinnati  in  the 
United  States  of  Americay  where  both  Mrs.  Gardiner 
and  Bond  lived.  The  time  for  service  stated  in  the 
summons  was  fourteen  days,  but  the  time  allowed  for 
service  by  the  order  was  six  weeks. 

Mr.  Chapman  Barber  now  moved  on  behalf  of  TFt/- 
liam  Key  Bond  to  discharge  the  order  for  service  for 
irregularity,  on  the  grounds  that  the  Court  could  not 
order  service  abroad  of  an  administration  summons,  that 
the  time  for  service  stated  in  the  order  and  in  the  sum- 
mons were  different,  and  that  the  case  being  one  involv- 
ing questions  as  to  the  title  to  the  property,  was  not  in 
its  nature  one  for  an  administration  summons,  but  for 
a  suit ;  and  that  Mrs.  Gardiner^  to  whom  the  property 
in  question  had  been  paid  over,  was  not  a  party.  He 
cited  Lorton  v.  Kingstonip)]  \Oth  Consolidated  Order ^ 
rule  7 ;  Innes  v.  Mitchell  (b) ;  De  la  Viesca  v.  Lubbock  (c). 

Mr.  Prendergast,  for  the  Plaintiffs,  submitted  that  the 
Court  had  authority  under  the  10th  Consolidated  Order 
to  order  service  abroad  of  the  administration  summons, 
such  a  summons  being  merely  substituted  for  a  suit  by 
bill. 

(a)  2  M.  &  G.  139.  (c)  10  Sim.  629. 

(6)  1  De  G.  &  J.  423. 
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J861»  The  Vice-Chancbllor. 

ESTER  J  think  this  order  must  be  discharged.    The  question 

Bond.  is,  whether  an  administration  summons  can  be  served 
abroad  under  the  authority  given  to  the  Court  by  the 
act  or  by  the  General  Orders,  and  I  do  not  think  it  can. 
The  object  of  an  administration  summons  is  to  provide 
a  summary  and  speedy  proceeding  in  order  that  a  cre- 
ditor, or  legatee,  or  next  of  kin,  may  have  the  accounts 
taken  without  the  expensive  process  of  a  suit  where 
there  is  no  question  as  to  title  or  breach  of  trust.  But 
in  a  case  like  the  present,  where  a  foreigner  comes  to 
this  country  and  obtains  administration  as  attorney  for 
another  person  also  residing  abroad,  and  as  such  ad- 
ministrator receives  the  assets  and  hands  them  over  to 
the  person  for  whom  he  is  acting,  the  reason  for  this 
speedy  mode  of  procedure  does  not  apply.  The  7tb 
Rule  of  the  10th  Consolidated  Orders  authorized  the 
service  of  a  copy  of  a  bill  out  of  the  jurisdiction,  but 
not  the  service  of  an  administration  summons.  The 
order,  therefore,  being  irregular,  must  be  discharged 
with  costs. 


1-^ 
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1861. 
March  15. 

Constrtict'um* 

mil. 

Re  EDDOWES.  "S^^' 

1  HIS  case  CQ^me  on  upon  a  petition  praying  that  the  A  testator  hv 

rights  of  all  parties  in  a  fund,  which  had  been  paid  into  ;^?"  bequeathed 
^  r  f  '^  his  residue 

Court  under  the  Relief  Act,  by  the  trustees  under  the  equally  among 
will  of  James  Eddowes,  might  be  declared ;  and  that  the  bis  seven  chil- 

same  might  be  paid  to  the  persons  entitled.  codicil  revoked 

the  share  ffiven 
The  question  in  the  case  arose  upon  the  construction  by  his  will  to 

of  the  will  and  codicil  of  James  Eddowes,  who  by  his  ^^^    ^^^  ^y^^    ' 
willydatedin  February,  1846,  after  giving  certain  legacies,  same  to  his 
gave  his  real  and  personal  estate  to  trustees,  upon  trust  !"^"*|^^'  ^^^ 
to  permit  his  wife  to  enjoy  one*fifth  part  thereof  during  uncontrolled 
her  life,  and  as  to  all  the  rest,  residue  and  remainder  discretion  to 
upon  trust  for  his  child,  if  only  one,  or  all  his  children  or  such  parts 
equally  if  more  than  one,  who  should  survive  him  and  thereof  as  they 
who  being  a  son  or  sons  should  have  attained  or  should  *  q"  ^  fo"  t|,g 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  personal  main- 

or  daughters  should  have  attained  or  should  attain  that  ^^"^"ce  and 

.  .  .       support  or 

age  or  be  previously  married,  and  for  their  respective  otherwise  for 

heirs,   executors,   administrators  and   assigns,   subject  the  benefit  of 
nevertheless  as  to  the  shares  of  his  daughters  to  certain  otherwise  to 
provisions  for  settling  the  same- for  the  benefit  of  them-  apply  the  same 

selves  and  their  children.     The  testator  also  declared  j?  augmenta- 
tion of  the 

that  in  case,  in  the  opinion  of  his  wife  and  trustees,  any  shares  of  the 
one  or  more  of  his  children  should  become  unworthy  or  ^f*.!^'**'  ®  ^jjj.®'" 
unfit  to  have  a  share  of  his  estate,  it  should  be  lawful  trustees  did 

for  his  wife'and  trustees,  by  any  deed  duly  executed  by  not  exercise  the 

power,  but 

paid  the  share  in  question  into  Court  under  the  Trustee  Relief  Act. 

Heid,  that  there  being  no  gift  in  favor  of  the  person  who  would  be  henefited 
by  the  exercise  of  the  power,  as  in  Brown  v.  Higgs  (4,  5, 8  Ves.)t  no  gift  could 
be  implied,  and  therefore  that  there  was  an  intestacy  with  respect  to  the  share. 

Vol.  1—4  P  P 
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1861.  thera,  to  declare  the  share  or  shares  of  the  child  or 

children  so  deemed  unworthy  or  unfit  to  be  suspended 

Eddowes.       fo''  ^^^y  ^^^""^  ^^  period,  not  exceeding  twenty  years  from 

the  time  of  his  decease,  or  absolutely  annulled  and  for- 
feited, as  if  such  child  or  children  respectively  had  died 
in  his  lifetime  without  issue. 

The  testator  by  a  codicil  to  his  will  appointed  other 
trustees  and  executors,  and  afler  certain  other  altera- 
tions in  the  dispositions  of  his  property  he  revoked  the 
trusts  declared  by  his  will  of  and  concerning  the  share 
to  which  James  Eddowes,  as  one  of  his  sons,  was  pre- 
sumptively entitled  by  virtue  of  the  said  will,  and  he 
bequeathed  that  share  unto  his  said  wife  and  his  cousin 
William  JBullock,  upon  trust  at  any  time,  or  from  time 
to  time,  at  the  uncontrolled  discretion  of  the  said  trustees 
,  thereof  for  the  time  being  of  the  said  share,  to  apply 

the  whole,  or  such  part  as  the  trustee  or  trustees  thereof 
for  the  time  being  should  think  fit,  of  the  capital  or  in* 
come  of  the  said  share  or  both,  for  the  personal  main- 
tenance and  support  or  otherwise  for  the  benefit  of  the 
said  James  Eddowes,  or,  at  the  option  of  the  trustees  or 
trustee  for  the  time  being  of  the  said  share,  to  apply  the 
whole  or  such  part  thereof  in  augmentation  of  the  shares 
of  the  testator's  other  children,  upon  and  subject  to  the 
same  trusts,  limitations,  powers,  intents  and  purposes  as 
were  declared  by  his  said  will  concerning  such  shares 
respectively. 

The  testator  James  Eddowes  died  on  the  29th  of 
November,  1853,  leaving  his  widow  and  seven  children, 
one  of  whom  was  his  son  James  Eddowes.  One  of  the 
children  died  under  the  age  of  twenty-one,  but  the 
others,  including  his  son  James  Eddowes,  attained  that 
age.    The  testator's  widow  proved  the  will  and  got  in 
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the  assets,  and  the  share  of  each  child  amouQted  to  1861. 

3,683/.     In  1856,  the  testator's  widow,  with  the  con-  Z^^ 

currence  of  William  Bullock,  advanced  1,000/.  to  James  Eddowss. 
Eddowes  on  account  of  his  share,  and  invested  the 
residue  of  his  share  and  paid  him  the  dividends  until 
his  death  in  October,  1859.  In  1861  the  widow  and 
William  Bullock,  under  the  Trustee  Relief  Act,  trans- 
ferred into  Court  the  sum  of  Consols  in  which  the  resi- 
due of  the  share  of  James  Eddowes  had  been  invested, 
and  by  their  affidavit  upon  such  payment  into  Court, 
they  stated  that  they  did  not  think  it  would  be  right  for 
them,  even  if  they  had  the«Iawful  power  so  to  do,  to 
exercise  the  discretion  given  them  by  the  testator's 
codicil.  The  question  now  was  as  to  who  was  entitled 
to  the  fund  in  Court. 

Mr.  Toller  and  Mr.  Hobhouse,  for  the  Petitioners, 
who  were  the  other  children  of  the  testator,  submitted 
that  the  trustees  not  having  exercised  the  power,  the 
share  went  over  to  the  other  children.  The  testator 
could  not  have  intended  an  intestacy  in  the  event  of 
the  trustees  not  exercising  the  power  given  them,  and 
the  Court  would  imply  a  gift  and  not  hold  that  the 
testator  died  intestate  with  respect  to  James  Eddowes* 
share.  They  cited  Brown  v.  Higgs  (a) ;  Penny  v. 
Turner  (6) ;  Fordyce  v.  Bridges  (c). 

Mr.  Baggallay,  for  the  representatives  of  James 
Eddotoes,  submitted  that  there  was  an  absolute  gift  to 
James  Eddowes  subject  to  the  power,  which,  not  having 
been  exercised,  the  gift  took  effect. 

Mr.  Baily  and  Mr.  Erskine,  for  the  testator's  widow, 

(a)  4  Ves.  708 ;    S.  C.  5  (6)  2  Phill.  495. 

Ve«.  495 ;  8  Ves.  561.  (c)  2  Phill.  497. 

ff2 
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1861.         and  Mr.  DouglaSy  for  William  BvUock  (the  two  trustees), 
^^^^'^^        cited  Salisbury  v.  Denton  {a) ;  Burrough  v.  Philcox  (6), 


The  Vice-Chancellor. 

I  am  of  opinion  that  there  is  an  intestacy  in  this  case. 
The  testator,  by  his  will,  bequeathed  his  residuary 
estate  for  the  benefit  of  all  his  seven  children  equally, 
including  his  son  James;  but  he  provided  that  in  case 
the  trustees  should  be  of  opinion  that  one  or  more  of 
his  children  should  become»unfit,  then  the  trustees  were 
to  treat  the  shares  of  such  child  or  children  as  if  they 
had  died  without  issue.  That  power  was  never  exer- 
cised, and  therefore  under  the  will  each  of  the  seven 
children  took  a  seventh  share. 

The  question  however  turns  upon  a  codicil  by  which 
the  testator,  after  revoking  the  trusts  declared  by  his 
.will  of  the  share  of  his  son  James,  proceeded  as  follows — 
[His  Honor  read  the  codicil] — and  the  qu.estioQ  is, 
whether  from  this  a  gift  can  be  implied  in  favor  of  any 
and  which  of  the  testator's  children.  It  is  often  diflScult 
to  determine  how  far,  from  such  a  power  as  is  in  this 
case  given  to  the  trustees,  the  Court  can  imply  a  gift  in 
default  of  execution  of  the  power,  where  there  is  no  gift 
in  express  terms,  and  that  diflSculty  exists  in  the  present 
case.  But  from  the  beginning  of  the  argument  I  have 
felt  a  strong  inclination  to  the  conclusion  that  there  is 
no  implied  gift  in  favor  of  any  of  the  objects  of  the 
power. 

No  less  than  four  implied  gifts  have  been  suggested. 

(a)  3  K.  &  J.  529.  (c)  1  Myl.  &  K.  561. 

(6)  5  Myl.  &  Cr.  72. 
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Firsty  it  has  been  saggested  that  there  is  an  implied  1861* 

gift  in  favor  of  the  other  children,  excluding  James.  ^ 

Secondly,  that  it  is  an  implied  gift  to  James,  excluding       Eddowbs^ 
the  other  children.    Thirdly,  that  it  is  an  implied  gift 
to  all,  including  James^  equally ;  and,  fourthly,  that  the 
implied  gift  is  of  one-half  to  James  and  of  the  other 
half  to  the  other  children. 

The  Court  cannot,  in  the  first  place,  determine  whether 
there  is  an  intestacy  or  not,  and  then,  upon  the  sup- 
position that  there  is  not  an  intestacy,  proceed  to  de- 
termine in  whose  favor  the  implied  gift  is ;  but  it  must 
first  determine  whether  there  is  an  implied  gift,  for  if 
not,  there  must  be  an  intestacy.  The  case  oi  Brown 
V.  Higgs  has  naturally  been  strongly  insisted  upon  by 
those  who  contend  for  an  implied  gift.  In  that  case 
Lord  Alvanley  came  to  the  conclusion  that  there  was 
an  implied  gift,  in  default  of  appointment,  to  all  who 
might  by  possibility  have  benefited  by  an  exercise  of 
the  power ;  and  Lord  JEldon,  when  the  case  came  before 
him  by  way  of  appeal  (a),  after  observing  that  it  was 
one  of  the  most  difficult  and  doubtful  that  had  ever 
occurred,  came  to  the  same  conclusion.  In  that  case, 
if  the  power  had  been  exercised,  all  the  children  in 
whose  favor  it  was  exercised  would  have  taken  abso- 
lutely in  equal  shares,  and  the  power  was  merely  a 
power  to  select  the  objects ;  and  Lord  Eldon  considered 
that  there  was  a  gift  to  be  implied  in  favor  of  all  the 
persons  who  could  have  been  benefited  by  the  exercise  of 
the  power.  But  in  this  case  it  is  not  simply  a  power  to 
pay  over  the  property  to  the  children  o(A,  or  the  children 
of  jB.,  but  it  is  at  the  discretion  of  the  trustees  to  apply 
the  whole,  or  such  part  as  they  may  think  fit,  of  the 
capital  or  income,  or  both,  for  the  personal  maintenance 

(a)  8  Ves.  561. 
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1861.  and  supporti  or  otherwise  for  the  benefit  of  «7iBiRef ,  or 

"■"•^^^^^        otherwise,  at  the  option  of  the  trustees^  to  apply  the 

Eddowes.       ^hole   or  such  part  thereof  in   augmentation   of  the 

shares  of  the  other  children  of  the  testator.  And  how  can 

• 

I,  from  the  terms  of  this  power,  draw  any  inference  as 
to  the  persons  to  whom  or  the  shares  in  which  the 
testator  meant  the  property  to  go  in  default  of  exercise 
of  the  power.  I  confess  I  think  that  about  as  much 
weight  is  to  be  attributed  to  the  argument  for  all  the 
children,  excluding  James,  as  to  that  in  Sbltot  of  James^ 
excluding  the  others,  or  as  to  that  in  favor  of  all 
equally^  or  in  favor  of  all  unequally. 

I  do  not  find  in  this  case  what  Lord  AlvanUy  and 
Lord  Eldon  found  in  Brown  v.  Higgs,  that  there  is 
anything  which  will  enable  me  to  ascertain  the  persons 
in  favor  of  whom,  or  the  shares  in  which,  the  testator 
intended  the  property  to  go  if  this  power  were  not 
exercised.  Of  course  if  I  thought  this  case  was 
governed  by  the  case  of  Brown  v.  Higgs^  I  should 
decide  accordingly;  but  that  decision  does  not  apply, 
because  I  have  not  the  materials  here  to  imply  a  gift  as 
in  that  case.  I  must,  therefore,  come  to  the  conclusion 
that  this  share  is  undisposed  of. 

It  has  been  suggested  that  in  this  case  we  are  dealing, 
not  with  a  particular  legacy,  but  with  a  share  of  residue, 
and  that  the  Court  would  strive  to  prevent  an  intestacy. 
I  confess  it  has  always  seemed  to  me  a  very  dangerous 
mode  of  interpreting  the  words  of  a  testator  to  put  a 
different  construction  upon  them  according  as  they  are 
used  with  reference  to  a  particular  legacy  or  to  a  share 
of  residue.  Cases  might  occur  in  which  a  testator  gave 
a  particular  legacy  in  certain  words,  and  then  used  the 
same  words  with  respect  to  a  gift  of  his  residue ;  and  it 
cannot  be  contended  that  in  such  a  case  the  same  words 
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are  to  be  construed  difierently  in  different  parts  of  the  1861. 

same  will.     In  each  case  the  Court  ought  to  put  the        ^^^d^^ 
fair  and  reasonable  construction  on  the  words  used  by      Eddowes. 
the  testator^  without  reference  to  the  question  whether 
that  construction  will  or  will  not  occasion  an  intestacy. 

April  25. 


22  ^  23  yict. 

c.  35,  s.  30. 
Petition  for 

Re  LORENZ'S  SETTLEMENT.  ^dtke,  8^c.  of 

Court, 

1  HIS  petition  was  presented  by   W.  A.  Mundell,  a  The  Court  will 
trustee,  under  the  30th  section  of  the  act  to  further  ^ot,  upon  a 
amend  the  law  of  property  and  to  relieve  trustees  (a),  ^nted^bv'^a" 

for  the  opinion,  advice  or  direction  of  the  Court.  trustee  or  ex- 

ecutor under 

The  petition  contained  the  following  statements.    By  of  the  22  &  23 
an  indenture  dated  in  February,   1859,  and   made  in  f^ict.  c.  35^  for 
contemplation  of  the  marriage  of  Mr.  and  Mrs.  Lorenz,  viceordirectton 
of  which  deed  there  were  three  trustees  (after  reciting  of  the  Court, 

that  under  and  by  virtue  of  a  deed  dated  in  August,  1857,  f<^"8''"e  an 

•^  &      '  '  instrument  or 

and  made  in  a  Scotch  form  Mrs.  Lorenz  (then  Miss  make  any  order 

M'Neil)  was  entitled  to  one-fifth  of  a  sum  of  5,000/.  affecting  the 
and  to  a  sum  of  500/.  and  contingently  to  another  sum  to  property, 
of  500/.  subject  to  a  power  in  three  trustees  (who  were  Such  petitions 
also  the  trustees  of  that  deed)  to  settle  the  same  in  such  a  ^^^"  to^th^^^ 
manner  as  they  should  consider  most  for  the  benefit  of  management 

Mrs.  Lorenz  and  so  as  to  exclude  all  interest,  right  or  ^""  investment 

-_,-,____  1     .,     1     of  trust  pro- 

control  by  her  husband)  Mr.  Lorenz  covenanted  with  the  perty. 

trustees  that  he  would  concur  with  them  in  making  such 

settlement  as  they  should  think  fit  of  the  monies  to  which 

Mrs.  Lorenz  was  so  entitled,  and  so  as  to  exclude  all 

interest,  right  or  control  of  her  husband  or  his  creditors ; 

and  the  deed  contained  a  proviso  that  it  should  be  lawful 

for  the  trustees  or  trustee  for  the  time  being  of  the  settle- 

(a)  22  &  23  Vict.  c.  ^5. 
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1861.  ment  so  to  be  made,  at  the  request  and  by  the  direction 

^  of  the  said  Mrs.  Lorenz,  out  of  the  trust  monies^  stocks, 

LoRENz's       funds  and  securities  in  their  hands  to  lend  and  advance  to 

Settlement.    Mr.  Lorenz  any  sums  not  exceeding  in  the  whole  600L 

at  such  rate  of  interest  as  the  trustees  might  deem 
reasonable  without  requiring  any  other  security  than  the 
bond  of  Mr.  Lorenz,  and  that  it  should  be  lawful  for  the 
trustees  to  continue  such  loan  to  Mr.  Lorenz  as  long  as 
ihey  in  their  discretion  should  think  proper. 

By  an  indenture  dated  in  August,  1859,  the  sums  of 
money  to  which  Mrs.  Lorenz  was  so  entitled  were 
assigned  by  the  three  trustees  of  the  indenture  of 
February,  1859,  and  by  Mr.  Lorenz  to  two  trustees 
named  Mundell  and  Ray,  upon  trusts  for  the  separate 
use  of  wife,  without  power  of  anticipation,  then  for 
children,  subject  to  appointment  of  Mr.  Lorenz^  and 
then  followed  the  following  proviso: — "Provided  always 
and  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
time  being  of  these  presents,  at  the  request  and  by  the 
direction  of  the  said  B,  E,  Lorenz  (Mrs.  Lorenz),  with 
and  out  of  the  said  trust  premises  to  lend  and  advance 
to  the  said  H.  C.  Lorenz  (Mr.  Lorenz)  any  sum  or 
sums  of  money  not  exceeding  in  the  whole  the  sum  of 
600/.  at  such  rate  of  interest  as  the  said  trustees  or 
trustee  shall  deem  reasonable  without  requiring  any 
further  or  other  security  for  the  said  principal  and 
interest  monies  than  the  bond  or  covenant  of  the  said 
H.  C.  Lorenz ;  and  further,  that  it  shall  be  lawful  for 
the  trustees  or  trustee  (subject  nevertheless  to  the 
direction  in  writing  of  the  said  jB.  E.  Lorenz)  to  con- 
tinue such  loan  to  the  said  H.  C.  Lorenz  as  well  after 
the  decease  as  in  the  lifetime  of  the  said  J3«  JE.  Lorenz 
(Mrs.  Lorenz)  as  the  said  trustees  or  trustee  in  their  or 
his  discretion  shall  think  proper." 
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Mr.  LorenZf  being  in  prison  for  debt,  did  not  execute  1861. 

this  deed.     Mr.  Ray^  one  of  the  trustees,  also  did  not  jT^"^ 

execute  it  and  refused  to  act  in  the  trusts.    Mr.  Bell  was  Lorenz's 

subsequently  appointed  a  trustee  in  his  place,  but  he  Settlbment. 
also  refused  to  act. 

Mr.  Ldjrenz  was  in  April,  1859,  arrested  for  debt  and 
had  since  been  discharged  under  the  Insolvent  Act. 

Mr.  Mundell  (the  Petitioner),  the  only  acting  trustee 
under  the  deed  of  August,  1859,  had  been  served  by 
the  solicitors  of  Mr.  Lorenz  with  a  direction  in  writing 
by  Mrs.  Lorenz^  requesting  him  to  advance  300/.  to 
Mr.  Lorenz  on  his  bond;  and  the  solicitors  for  Mr. 
Lorenz  having  threatened  that,  unless  he  made  the 
advance  in  accordance  with  the  power  in  the  deed,  which 
they  contended  was  a  compulsory  and  not  a  discretionary 
power,  they  would  file  a  bill  against  him,  Mr.  Mundell 
presented  the  present  petition,  which,  after  containing 
a  correspondence  which  had  passed  between  the  parties, 
and  from  which  it  appeared  that  Mr.  Mundell  did  not 
think  it  advisable  to  make  the  advance,  concluded  as 
follows : — '*  Under  the  circumstances  above  set  forth, 
the  said  W.  Adam  Mundell  is  desirous  of  acting  under 
the  direction  of  this  honorable  Court." 

Mr.  Pearson  appeared  in  support  of  the  petition. 

Mr.  Toller  for  the  Respondents. 

The  Vicb-Chancellor. 

This  is  an  application  by  the  trustee  under  a  deed 
asking  the  opinion  and  advice  of  the  Court  under  the 
30th  section  of  Lord  St,  Leonardos  Act.    The  petition, 


404  CASES    IN    CHANCERY. 

1861.         after  the  statement  of  facts,  concludes  thus : — ^  Under 

^  the  circumstances  above  set  forth»  the  said  W.  Adam 

LoEEMz's       Mundell  (the  trustee)  is  desirous  of  acting  under  the 

Settlement,    direction  of  this  honorable  Court."     This  is  not  the 

proper  form  of  framing  such  a  petition.  It  ought  U> 
propound  some  definite  question  upon  which  the  advice 
of  the  Court  is  desired. 

I  presume  that  the  question  upon  which  the  trustee 
is  desirous  of  being  advised,  is,  whether,  according  to  the 
true  construction  of  the  settlement,  he  is  bound  to  make 
an  advance  out  of  the  trust  funds  U>  Mr.  Lorenz^  or 
whether  there  is  only  a  discretionary  power  to  make 
such  advance.  It  appears  that  the  opinion  of  the 
trustee  himself  is  (as  I  understand  the  petition)  that,  if 
there  be  only  a  discretionary  power,  it  would  not  be 
wise  or  proper  to  make  the  advance.  Therefore,  I  am 
asked  to  put  a  construction  upon  this  instrument,  and 
so  decide  a  question  materially  affecting  the  rights  of 
the  parties. 

Now,  my  understanding  of  that  section  of  the  act  is, 
that  it  was  intended  by  the  legislature  that  the  Court 
should  have  the  power  to  advise  a  trustee  or  executor 
as  to  the  management  and  administration  of  the  trust 
property  in  the  manner  which  will  be  most  for  the 
advantage  of  the  parties  beneficially  interested,  but  not 
to  decide  any  question  affecting  the  rights  of  those 
parties  inter  se,  otherwise  the  effect  would  be,  that 
a  deed  or  will  involving  the  most  difficult  questions, 
and  relating  to  property  to  an  amount  however  largQ 
might  be  construed,  and  most  important  rights  of  parties 
decided,  by  a  single  Judge,  without  any  power  of  appeal 
whatever.  This  I  am  satisfied  the  legislature  never 
intended. 
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It  has,  however,  been  suggested^  that  this  case  comes  1861. 

strictly  within  the  language  of  the  30th  section,  which  ^ 

is  ''  any  question  respecting  the  management  or  admi-  Lorenz's 
nistration  of  the  trust  property  or  the  assets  of  any  Settlement. 
testator  or  intestate/'  because  it  is  contended  that  the 
Court  would  not  be  deciding  who  are  entitled  to  the 
trust  fund,  but  only  as  to  a  mode  of  investing  it  by  an 
advance  to  the  husband.  But  the  question  whether 
the  husband  has  a  right  to  the  advance  is  not  a  question 
of  investment,  but  a  question  by  the  decision  of  which 
the  rights  of  parties  would  be  very  materially  affected ; 
and  if  the  question  is  to  be  decided  by  the  Court,  it 
must  be  decided  upon  a  bill.  I  cannot  advise  the  trustee 
upon  such  a  question. 

It  is  true,  that,  in  some  cases,  the  Court  has  (unad- 
visedly, as  I  think),  upon  a  petition  under  this  sectio  n 
given  its  opinion  on  questions  afiecting  the  rights  of 
parties.  But  I  believe  that  the  Judges  generally  now 
consider  that  it  ought  not  to  be  done. 

Under  these  circumstances,  I  shall  give  no  costs  to 
the  Petitioner,  the  cestuis  que  trust  to  have  their  costs 
out  of  their  trust  fund. 


406 
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1861. 
April  25. 

Railway 

Company. 

Notice  to  take 

Land. 

Deposit  of  Value 

in  Bank, 


Where  a  rail- 
way company 
served  a  land- 
owner with 
a  notice  of  their 
intention  to 
take  a  portion 
of  certain  pro- 
perty belonging 
to  bim  for  the 
purposes  of 
their  r/iilway, 
and  the  land- 
owner served 
upon  the  com- 
pany a  counter 
notice,  re- 
quiring them 
to  take  the 
whole  of  such 
property : 

Heldf  that 
the  company 
could  not  take 
possession  of 
any  portion  of 
the  property 
until  they  had 
deposited  the 
value  of  the 
fvhole  property 
in  the  bank ; 
and  that  it  was 
not  sufficient 
for  them  to  de- 
posit the  value 
of  that  portion 
only  of  the  land 
taken  by  them. 


GILES  V.  LONDON,  CHATHAM   AND   DOVER 

RAILWAY  COMPANY. 

On  the  15th  of  January,  1861,  the  Plaintiff  was 
served  by  the  London,  Dover  and  Chatham  Railway 
Company  with  notice  that  they  required  to  purchase  or 
take  all  the  lands  and  hereditaments  specified  in  tb\s 
schedule  annexed  to  the  notice  of  which  he  was  pos- 
sessed in  fee  simple. 

The  land  described  in  this  schedule  formed  part  of 
the  site  of  a  shed  belonging  to  and  forming  part  of  a 
dwelling-house.  No.  39,  John  Street,  Holland  Street, 
Blackfriars  Road,  and  which  shed  was  used  as  a  work- 
shop by  the  occupier  of  the  dwelling-house.  The  Plain- 
tiff, being  willing  to  sell  and  convey  the  whole  of  the 
dwelling-house  and  appurtenances,  including  the  shed, 
to  the  company,  on  the  12th  of  February  1861  served 
the  company  with  a  notice  requiring  them,  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  to 
take  the  whole  of  his  property  there,  of  which  the 
piece  of  land,  the  site  of  the  shed,  formed  part,  and 
claiming  629/.  for  the  same. 

The  company,  however,  paid  a  deposit  of  50/.  into 
the  bank,  as  the  value  of  the  small  piece  of  land  they 
had  given  notice  of  their  intention  of  taking;  and  on  the 
15th  of  February,  1861,  served  the  Plaintiff  with  a 
bond  for  the  payment  of  50/.  to  him. 

The  Plaintiff  thereupon  filed  his  bill,  alleging,  that 
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the  company  intended  to  enter  into  and  take  possession  1860. 

of  a  part  of  his  land ;  that  he  was  able  and  willing  to  ^^^^ 

sell  to  the  company  the  whole  of  his  dwelling-house  ^^ 

and  premises,  and  insisting,  that,  having  required  the  London, 

company  to  purchase  and  take  the  whole  of  his  land,  ^RaJ^^y  ^* 

the  company  were  not  entitled  to  take  part  only,  and  Company. 
praying  that  the  company  might  be  restrained  by  in- 
junction from  so  doing. 

Mr.  J.  H.  Palmer  and  Mr.  Speed  appeared  for  the 
PlaintiflF. 

Mr.  Baily  and  Mr.  Kekewich,  for  the  railway  com- 
pany, submitted  that  where  a  company  had  served 
notice  to  take  a  portion  of  certain  premises,  and  the 
hndowner  served  them  with  a  counter  notice  to  take 
the  whole,  it  was  only  necessary  for  the  company  before 
entering  on  the  portion  comprised  in  their  notice  to 
deposit  the  value  of  such  portion  in  the  bank,  and 
that  the  company  was  not  bound  to  deposit  the  value 
of  the  whole ;  any  other  construction  of  the  act  would 
operate  most  oppressively  against  railway  companies 
serving  such  notices. 

No  reply  was  called  for. 

The  Vice-chancellor. 

Though  this  question  lies  within  a  limited  compass, 
it  is  one  of  considerable  importance  both  to  railway 
companies  and  to  landowners. 

With  respect  to  the  argument  used  by  the  counsel 
for  the  Defendants,  that  the  construction  of  the  act  con- 
tended for  by  the  Plaintiff  would  operate  hardly  upon 
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V 

1861.  railway  companieSy  it  is  to  be  recollected  that  these 

p  companies  are  armed  with  the  power  to  compel  indivi- 

t;.  duals,  whether  they  will  or  no,  to  give  up  their  property 

London,  (q^  the  purposes  of  the  company.  If  a  roan  has  land 
Railway  '  within  the  limits  prescribed  by  the  special  act,  however 
Company.  reluctant  he  may  be  to  part  with  it,  however  much  he 
may  be  attached  to  it,  he  is  compelled  to  relinquish  it 
for  a  pecuniary  compensation  at  the  bidding  of  the  com- 
pany; and,  therefore,  upon  a  question  of  hardship,  if 
hardship  there  be,  it  ought  to  fall  upon  the  company 
rather  than  upon  the  landowner;  and  certainly  the  con- 
struction contended  for  by  the  Defendants  might  operate 
very  hardly  upon  the  landowner. 

In  order  to  prevent  the  mischief  that  might  arise  to 
the  landowner  if  he  were  obliged  to  give  up  to  the  com- 
pany a  part  only  of  his  house,  or  other  building  or 
manufactory,  retaining  the  mutilated  remnant,  the  92nd 
section  was  introduced  into  the  Lands  Clauses  Consoli- 
dation Act,  by  which  he  is  entitled,  if  the  company  give 
him  notice  of  their  intention  to  take  a  part,  to  require 
them  to  purchase  the  whole.  And  it  is  not  disputed 
that  the  present  case  is  within  the  operation  of  that 
section.  On  the  other  hand,  in  order  to  prevent  the 
inconvenience  which  might  arise  by  delaying  the  con- 
struction of  the  railway,  if  the  company  were  absolutely 
precluded  from  taking  possession  till  the  nature  and 
extent  of  the  landowner's  interest  was  ascertained,  and 
the  amount  of  the  compensation  to  be  paid  was  finally 
agreed  upon  or  assessed,  the  85th  section  enables  the 
company  to  take  possession  on  depositing  the  value  and 
giving  a  bond  for  an  equal  amount,  such  deposit  and 
bond  being  intended  by  way  of  security.  Now  if  the 
company  have  given  notice  of  their  intention  to  take 
certain  land,  it  is  clear  that  they  would  not  be  entitled 
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under  the  85th  section  to  take  possession  of  a  part  of         1861. 

the  land  comprised  in  their  notice  upon  depositing  and  ^ 

giving  a  bond  for  the  value  of  that  part  only.     They  t^. 

would   have   no  right  to  take   possession  of  a  single        London, 

....  Chatham  &c. 

square  yard  without  depositing  and  giving  a  bond  for  the        Railway 

value  of  the  whole.  And  it  appears  to  me  that  the  effect  Company. 
of  the  92nd  section  is  this  : — that  if  the  company  serve 
a  notice  of  their  intention  to  take  a  part  of  a  man's 
house,  or  other  building  or  manufactory,  and  he  serves 
them  with  a  counter  notice  requiring  them  to  take  the 
whole,  the  right  of  the  landowner  and  the  obligation  of 
the  company  are  thereby  placed  on  the  same  footing  as 
if  the  company  had  given  notice  of  their  intention  to 
take  the  whole.  If  such  notice  to  take  a  part,  and  such 
counter  notice  requiring  them  to  take  the  whole,  have 
been  given,  it  is  clear  that  the  company  could  not  sum- 
mon a  jury  to  assess  the  compensation  for  the  part 
only ;  the  landowner  would  be  entitled  to  require  that 
the  compensation  for  the  whole  should  be  assessed  by 
the  jury  at  once,  and  not  by  two  separate  assessments 
made  by  two  several  juries.  That  was  decided  in  St. 
Thomas's  Hospital  v.  Charing  Cross  Railway  Com- 
pany (a).  And  I  am  of  opinion,  that  in  such  a  case, 
the  company  have  no  right  to  take  possession  of  the 
part  upon  depositing  and  giving  a  bond  for  the  value  of 
that  part  only,  but  that  they  must  deposit  and  give  a 
bond  for  the  value  of  the  whole.  Any  other  construc- 
tion might  be  attended  with  great  injury  to  the  land- 
owner, for  the  part  comprised  in  the  company's  notice 
might  be  the  part  most  essential  to  the  occupation  and 
enjoyment  of  his  house,  or  to  the  carrying  on  of  the 
business  of  his  manufactory ;  and  to  take  possession  of 
that  part  on  a  partial  deposit  and  bond,  leaving  the 
remainder  on  his  hands  without  the  security  of  any 

(a)  7  Jur.  N.  S.  25C. 
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1861.  deposit  or  bond,  until  it  suited  the  company  to  summon 

^"^^^  a  jury  to  assess  the  value  of  the  whole,  would  be  most 

t;.  unjust  towards  him.     In  my  opinion  the  construction 

London,  contended  for  by  the  Plaintiff  is  the  just  and  true  con- 
Chatham,  &c. 

Railway  Btruction. 


COMPAMT, 


The  language  of  the  85th  section,  taken  in  con- 
junction with  the  84th,  appears  to  me  to  be  entirely  in 
accordance  with  this  view.  The  84th  section  enacts 
that  the  promoters  of  the  undertaking  (i.  e.  the  com- 
pany) shall  not,  except  by  consent  of  the  owner,  enter 
upon  ^^any  lands  which  shall  be  required  to  be  pur^ 
chased"  until  they  have  paid  to  the  owner  or  into  the 
bank  the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  for  the  land;  and  then  the  85th 
section  provides  that  if  the  promoters  (i.  e.  the  company) 
shall  be  desirous  of  entering  upon  **  any  such  lands" 
before  any  agreement  shall  have  been  come  to  or  an 
award  made  or  verdict  given  for  the  purchase-money  or 
compensation  to  be  paid  by  them  "  in  respect  of  such 
lands,"  it  shall  be  lawful  for  the  company  to  deposit  in 
the  bank,  by  way  of  security,  either  the  amount  claimed 
by  the  owner,  or  such  a  sum  as  shall  be  determined  by 
a  surveyor  appointed  by  two  justices,  to  be  the  value 
**  of  such  lands  "  (that  is  of  the  lands  required  to  be  pur- 
chased), and  also  to  give  a  bond  for  an  equal  sum,  and 
then  the  company  may  enter  upon  and  use  such  lands. 
Throughout  the  85th  section-  the  words  **  such  lands*' 
mean  the  lands  mentioned  in  the  84th,  viz.  *'  the  lands 
which  shall  be  required  to  be  purchased.*'  The  amount 
of  the  deposit  and  of  the  bond  is  to  be  the  value  of  the 
lands  which  are  required  to  be  purchased.  And  when, 
as  in  the  present  case,  the  company  have  given  notice 
of  their  intention  to  take  a  part  of  a  house,  or  other 
building  or  manufactory,  and  the  owner  has  given  a 
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Giles 

V. 


counter  notice  requiring  them  to  purchase  the  whole,  1861. 

the  lands  which  are  required  to  be  purchased  are  the 

whole,  and  not  that  part  only  which  is  mentioned  in  the 

company's  notice.  London, 

Chatham,  &c. 
Railway 
I  am  of  opinion  that  the  Plaintiif  is  entitled  to  an       Company. 

injunction  to  restrain  the  company  from  entering  upon 
any  part  of  the  Plaintiff's  premises,  unless  and  until  the 
company  shall  have  paid  to  the  Plaintiff,  or  into  the 
bank  (as  the  case  may  be),  the  amount  of  purchase- 
money  or  compensation  which  may  be  agreed  upon  by 
the  parties,  or  awarded  by  an  arbitrator  or  by  a  jury; 
or  else  shall  have  deposited  the  value  of  the  whole  of 
the  premises,  to  be  determined  by  a  surveyor  appointed 
by  two  justices,  and  given  a  bond  for  a  like  amount, 
under  the  85th  section. 


Vol.  1—4  a  a 
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1861. 
May  23. 

Mortgagor, 
Mortgagee. 
Foreclosure. 

Arrears, 
Outstanding 

MZger.  SHAW  V.  JOHNSON. 

I.  Although  \i  HIS  was  a  foreclosure  suit;  and  on  the  hearing  the 
^  ^Tffaffe"deed  q^^stion  was,  whether  the  mortgagee  was  entitled  to 
a  covenant  to      have  a  general  account  of  arrears  of  interest,  or  whether 

pay  principal       j^  ^^^  ^^  ^^  limited  to  six  years'  arrears, 
and  interest,  •' 

a  mortgagee 
cannot  in  fore- 


The  material  circumstances  of  the  case  were  as  fol- 
account  of  '^^^  • — '^^^  actual  arre;ars  of  interest  were  far  exceeding 

six  years.  The  mortgage  deed  contained  the  ordinary 
covenant  to  pay  principal  and  interest.  There  was  at 
the  time  of  the  mortgage  an  outstanding  term  in  one 
Paine  as  trustee  for  the  mortgagor,  to  attend  the  in- 
heritance. By  the  mortgage  deed  it  was  agreed  that 
this  term   should  be  assigned   to  another  person  as 


arrears  of  rent 
for  more  than 
six  years. 

II.  But  if 
there  is  a  term 
in  a  trustee  to 
secure  the 
mortgage,  the 

have^^ffene^al    ^''"^^^^  ^^^  ^^^  mortgagee  to  secure  the  mortgage  debt 
account  of  and  interest;  and  a  deed  of  assignment  was  actually 

arrears;  and  it   prepared,  to  which  Paine  was  party  as  assignor  and 

IS  the  same  it  ,  i         i  •      •      i 

there  is  an  ^he  new  trustee  as  assignee ;  but  this  deed  was  never 

agreement  that   executed  by  either  party.    There  were  first  and  second 

an  outstanding  . 

term  shall  be      mortgagees. 

assigned  in 

trust.  Mr.  Glasse  and  Mr.  Boyle,  for  the  first  mortgagee. 

III.  A  term 

outstanding  in        We  are  entitled  to  a  general  account.   First  Although 

a  trustee  for  a    ^e  admit  that  where  there  is  simply  a  mortgage,  the 
mortgagor,  and  ,  .      ,  ,    ,         ,       r^  -    ^ .    .      . 

to  attend,  is  not  "^^'*^^§^®   *^   barred    by  the   Statute   of    Limitations 

so  merged  by      against  recovering  more  than  six  years'  interest  against 
the  8  &  9  Fict, 

c.  112,  as  to  prevent  the  mortgagor  assigning  it  to  a  trustee  as  a  security  for 
the  mortgage  debt. 
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Shaw 
r. 


the  land ;  yet  it  has  been  held  that  under  the  3  &  4  1861. 

WilL  4,  c.  4Q,  s.  3  (1842),  the  mortgagee  may  recover 
generally  without  limit  as  to  time  in  his  action  upon  the 
covenant.     And  when  there  is  a  covenant  to  pay  prin-       Johnson. 
cipal  and  interest,  this  Court  will  tack  the  relief  under 
the  covenant  as  against  the  land  ;  jDm  Vigier  v.  Lee  (a). 

Secondly.  Even  if  that  were  not  so,  here  there  is  a 
term  in  a  trustee,  and  that  takes  it  out  of  the  statute. 
It  will  be  said  there  is  no  actual  assignment,  and  there- 
fore no  express  trust.  But  an  agreement  to  assign 
upon  trust  creates  an  express  trust  as  much  as  an 
actual  assignment. 

Mr.  Baily  and  Mr.  JRenshaw,  for  the  mortgagor. 

The  account  of  arrears  of  interest  must  be  limited  to 
six  years. 

I.  The  remedy  by  action  on  the  covenant  is  not 
tacked  in  this  Court  as  against  the  land;  Hunter  v. 
Nockolds  (A). 

II.  There  is  no  trustee  and  no  term ;  the  agreement 
may  constitute  an  equity  on  the  part  of  the  mortgagee, 
and  a  constructive  trust;  but  a  constructive  trust  does 
not  take  the  case  out  of  the  Statute ;  and  till  there  is  a 
legal  estate  in  somebody  for  the  mortgagee,  there  is 
clearly  no  express  trust. 

Mr.  Anderson  and  Mr.  Shebbeare,  for  the  trade 
assignees  of  the  second  mortgagee,  who  had  become 
bankrupt,  adopted  the  same  view. 

In  addition  to  the  points  already  argued,  here  the 
term  could  not  be  assigned  in  trust  for  the  mortgagee. 

(a)  2  Hare,  326.  {b)  1  M*N.  &  G.  640. 

gg2 
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At  the  time  of  the  mortgage  it  was  in  Paine  as  a 
satisfied  term,  upon  trust  to  attend;  it  was  therefore 
merged  by  the  statute,  the  8  &  9  Vict.  c.  112.  The 
attempt  to  revive  it  by  an  agreement  was  futile ;  it  was 
gone,  merged  in  the  inheritance. 


The  following  cases  were  cited : — Hvghes  v.  Kelly  (a) ; 
Sinclair  v.  Jackson  (4) ;  Cox  v.  Dolman  (c) ;  Du  Vigicr 
V.  Lee  id) ;  Snow  v.  Booth  («). 


The  Vice-Chancellor. 

This  is  a  bill  of  foreclosure;  and  the  question  is, 
whether,  in  the  decree,  an  account  of  interest  is  to  be 
directed  for  the  full  period,  or  whether  it  is  to  be  limited 
to  six  years.  The  question  depends  upon  the  42nd 
section  of  the  Statute  of  Limitations,  3  &  4  Will,  4, 
c.  27,  and  the  3rd  section  of  the  3  &  4  Will.  4,  c.  42. 
Now  there  is  no  question  about  this.  If  there  be  a 
mortgage  simply,  laying  aside  all  questions  of  the  effect 
of  any  covenant  to  pay,  or  of  any  term  by  way  of 
collateral  security,  there  can  be  no  doubt  that  the  mort- 
gagee can  only  recover  six  years'  arrears  of  interest,  by 
the  effect  of  the  42nd  section  of  3  &  4  Will.  4,  c.  27. 
But  in  this  deed  there  is  a  covenant  to  pay  the  principal 
and  interest.  And  then  the  other  statute,  the  3  &  4 
Will  4  (1842),  c.  42,  s.  3,  has  to  be  referred  to,  by 
which  it  is  enacted,  that  in  an  action  to  recover  upon 
the  covenant,  the  mortgagee  may  recover  twenty  years* 
arrears  of  interest.  In  the  case  of  Du  Vigier  v.  Lee  (rf), 
it  was  held,  that  the  effect  of  the  two  statutes  is,  that 
the  mortgagee,  where  there  is  a  covenant  to  pay  prin- 
cipal and  interest,  may,  on  a  bill  of  foreclosure,  recover 


(a)  3  Dr.  &  War.  482. 

(6)  ITBeav.  405. 

(c)  2DeG.,M.&G,  592, 


(rf)  2  Hare,  326. 

(e)  2  Kay  &  John.  132. 
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the  whole  arrears  unpaid.  Hunter  v.  Nockolds  (a)  was 
the  case  of  the  grant  of  an  annuity  charged  upon  land 
and  secured  by  covenant ;  and  on  the  petition  of  the 
grantee  an  inquiry  was  directed  whether  the  petitioner 
was  entitled  to  any  and  what  annuity  and  charge  on 
the  land.  The  Master  limited  the  amount  to  six  years' 
arrears,  and  Lord  Cottenham  held  that  the  finding  was 
righty  the  only  question  being  how  much  was  a  charge 
on  the  land.  In  page  660,  Lord  Cottenham  uses  ex- 
pressions which  seem  to  imply  an  admission  that  where 
there  is  a  mortgage  with  a  bond  or  covenant,  the  mort- 
gagee may,  on  a  bill  of  foreclosure,  have  an  account  of 
interest  for  twenty  years,  to  prevent  circuity  of  action. 
But  the  effect  of  his  whole  judgment  is,  that  notwith- 
standing the  bond  or  covenant,  the  mortgagee  cannot 
claim  against  the  land  more  than  six  years'  arrears  o^ 
interest. 


1861. 


Shaw 

V. 
JOHNSOK. 


The  next  question  is  this : — suppose  there  is  a  term 
of  years  assigned  to  a  trustee  expressly  in  trust  for  the 
mortgagee  to  secure  the  mortgage  money  and  interest, 
what  is  the  effect  of  that  term  ?  That  question 
depends  upon  the  25th  section  of  the  Limitation  Act.  ^ 
And  whatever  might  be  tins  construction  I  should  put 
upon  it  if  the  matter  were  res  Integra,  it  appears  to  me 
that  Cox  V.  Dolman  established  that  where  a  term  is 
created  for  the  express  purpose  of  securing  the  mort- 
gage money  and  interest,  the  effect  is  that  the  Limitation 
Act  does  not  operate,  because  there  is  an  express  trust. 
In  the  present  case,  however,  there  is  not  the  creation 
of  a  term,  but  there  was  subsisting  at  the  time  of  the 
mortgage  a  satisfied  term  in  Paine,  which  had  been 
limited  to  attend  the  inheritance ;  and  by  the  mortgage  ^ 
deed  it  was  agreed  that  the  term  should  be  assigned  by 
Paine  to  a  new  trustee  for  the  mortgagee,  upon  trust  to 

(a)  1  M*N.  &  G.  C40. 
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secure  the  principal  and  interest;  and  if  Paine  had 
executed  that  assignment,  there  would,  I  think,  be  an 
express  trust  within  the  principle  of  Cox  v.  Dolman. 

But  it  is  contended  on  the  part  of  the  mortgagor, 
that  as  Paine  never  executed  the  deed  of  assignment, 
there  is  no  express  trust  But  it  is  a  principle  of  the 
Court,  that  what  is  agreed  to  be  done  is  to  be  con- 
sidered as  done,  and  I  think  it  would  be  contrarening 
that  principle  to  say  that  this  case  is  different  from  that 
of  an  actual  assignment.  It  is  clear  that  the  moilgagee 
would  have  a  right  to  compel  the  assignment  of  the 
term  on  the  express  trust.  And  it  appears  to  me  that 
the  effect  of  the  agreement  is  the  same  as  if  the  assign- 
ment had  been  actually  made. 

But  it  is  further  contended,  that  the  term  became 
merged  by  the  8  &  9  Vict.  c.  112.  The  intention  of  that 
act  was,  that  all  mere  dry  satisfied  terms,  made  attendant 
on  the  inheritance,  should  merge,  but  not  terms  assigned 
or  agreed  to  be  assigned  as  a  protection  to  a  mortgagee 
or  purchaser.  If  this  had  been  a  dry  attendant  term, 
no  doubt  it  would  have  merged ;  but,  by  the  mortgage 
deed,  the  parties  had  agreed  that  it  should  be  clothed 
with  an  active  trust.  I  think  that  takes  it  out  of  the 
statute. 


I  am  of  opinion  that  the  account  of  interest  must  be 
taken  generally. 
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June  3. 

Benefit 
Building 

In  re  KENT  BENEFIT  BUILDING  SOCIETY.         ^?<^^y' 

Directors, 

JL  HIS  was  an  adjourned  summons  under  an  order  for  A  society  was 
winding  up  a  benefit  society.  The  society  in  question  fijj"  ^dl^-' " 
bad  been  registered  and  inrolled   under  the  name  of  rolled  as  a 

"  !ne  Kent  Benefit  Building  Society r    The  rules  of  the  ^«".^fi'  building 

'  ^         •         A  u     A  A  society;  its 

society  as  issued  were  headed  : —  rules  did  not 

"  The  Kent  Freehold  Land  Society  indicate  an  in- 

it  •       11  J  tention  that  it 

"  mrolled  as  ^1,^^^  ^^^  35  ^ 

"  The  Kent  Benefit  Building  Society"  benefit  freehold 

land  society. 
.  The  directors 

The  following  were  the  material  rules  : —  bought  land, 

and  mortgaged 

''  I.  That  this  society  b^  denominated  ^  The  Kent  it,  to  secure 

Benefit  Building  Society:  "^^ney  ^o*", 

rowed  for  the 

"  II.  The  object  of  this  society  *hall  be,  to  raise  a  purchase,  and 

certain  mem— 
stock  or  fund  to  enable  each  member  to  receive  out  i^^rs,  acting  as 

of  the  funds  of  the  society  the  gmount  or  value  of  his  trustees,  cove- 
shitre  or  shares,  to  erect  or  purchase  one  or  more  dwelling-  °^"  mortgage 
house  or  houses,  or  other  real  or  leasehold  estate,  to  be  debt,  and  under 
secured  by  way  of  mortgage  to  the  society  until  the  amount  ^|J*^  covenant 
or  value  of  his  share  or  shares  shall  have  been  repaid  pay  money.    It 
to  the  society,  with  all  former  and  other  payments  in-  did  not  appear 
curred  in  respect  thereof;  each  share  not  to  exceed  the  n,ember  acqui- 

sum  of  302.^  esced  in  or  was 

even  cognizant 
"  XIX.  That  all  money  ito^  employed  shall  from  time  of  the  transac- 

to  time  be  invested  by  trustees  in  such  manner  and  upon    ^^zt^jj  ^Ij-j  jJj^ 

such  legal  security  as  the  board  shall  direct."  act  of  the  di- 

rectors and 
trustees  was  ultrd  vires,  and  the  trustees  could  not  compel  contribution  among 
the  shareholder!  to  recoup  their  loss. 
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Society, 


_  « 

"  XXVIII.  That  any  member  upon  receiving  the 

share  advanced  shall  execute  to  the  trustees  for  the  time 
being  a  legal  mortgage  of  the  property  offered  as 
security  to  secure  to  them  the  sum  which  he  may  then 
be  indebted  to  the  society,  with  such  premiums  for 
prior  advance,  if  any,  as  the  committee  for  the  time 
being  shall  determine  (that  premium  for  prior  advance 
be  not  charged  except  in  case  of  a  very  favorable 
purchase,  and  then  only  to  equalize  the  different  pur- 
chases, such  sum  may  he  placed  vpon  each  allotment  as 
the  committee  may  decide)/*  &c. 

XXXVII.  Of  which  the  marginal  note  was  :  "  Power 
to  borrow  money  on  any  terms  approved  by  the  executive 
committee.'* 


In  the  course  of  the  year  1853  the  committee  pur- 
chased an  estate  called  ''  The  Chatham  Estate,"  and  at 
a  meeting  held  on  the  8th. of  December,  1853,  allot- 
ments of  a  portion  of  that  estate  were  ballotted  for  among 
the  members,  and  on  the  4th  of  January,  1 854,  it  was 
reported  to  the  committee  that  certain  members  (eight 
in  number)  had  taken  up  their  allotments.  In  order  to 
raise  money  to  complete  such  purchase,  Messrs.  Ham- 
mond and  Brown,  the  present  claimants,  as  trustees  for 
the  particular  purpose  (it  did  not  appear  that  they  were 
the  general  trustees  of  the  society),  executed  a  mortgage 
of  the  said  estate,  containing  a  power  of  sale,  and  also 
the  usual  mortgagor's  covenant  to  pay  principal  and 
interest.  It  did  not  appear  that  this  transaction  had 
ever  been  communicated  to  the  society  at  any  general 
meeting  until  the  adjourned  general  meeting  held  on  the 
25th  day  of  October,  1864,  after  the  difficulties  of  the 
society  had  arisen,  and  it  did  not  appear  what  members 
were  present  at  this  meeting.  The  mortgagees  afterwards 
sold  the  estate   under   their  power  of  sale  for  a  sum 
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insufficient  to  pay  the  mortgage  debt,  and  recovered  the 
balance  from  Hammond  and  Brown.  An  order  for 
winding  up  the  society  having  been  obtained,  Hammond 
and  Brown  claimed  to  be  entitled  in  account  for  the 
sum  so  recovered  from  them,  and  for  contribution  on  the 
part  of  all  the  other  shareholders.  The  Official  Manager 
having  objected,  in  chambers,  that  the  purchase  and 
mortgage  were  ultra  vires,  the  matter  was  adjourned 
into  Court. 


1861. 


In  re 

Kent 

Benefit 

Building 

Society. 


Mr.  Haig  for  the  claimants.  The  course  adopted  by 
the  society  was,  in  fact,  notorious  to  all  the  members, 
although  they  did  not  all  attend  any  general  meeting ; 
therefore  the  committee  were  justified  in  acting  as  they 
did,  and  the  claimants,  who  acted  under  their  authority, 
were  entitled  to  the  indemnity  they  claim. 


But  the  question  did  not  turn  on  acquiescence 
alone ;  the  transaction  was  not  ultra  vires.  He  referred 
to  the  Benefit  Societies  Act,  6  &  7  Will.  4,  c.  32, 
preamble,  and  section  1  (a).    There  the  words  are  *'  the 


(a)  6&  7  WiU. 4,0.32,8.1, 
is  as  follows  : — "  Whereas 
certain  societies,  commonlv 
called  building  societies,  have 
been  established  in  different 
parts  of  the  kingdom^  prin^ 
cipally  among  the  industrial 
classes,  for  the  purpose  of 
raising,  by  small  periodical 
subscriptions,  a  fund  to  assist 
the  members  thereof  in  ob- 
taining a  small  freehold  or 
leasehold  property,  and  it  is 
expedient  to  afford  encou- 
ragement and  protection  to 
such  societies  and  the  pro- 
perty obtained  therewith :  Be 
it  therefore  enacted  by  the 
King*8   most  excellent   Ma- 


jesty, by  and  with  the  advice 
and  consent  of  the  lords  spi- 
ritual and  temporal  and  Com- 
mons in  this  present  Parlia- 
ment assembled,  and  by  the 
authority  of  the  same,  that  it 
shall  and  maybe  lawful  for  any 
number  of  persons  in  Great 
Britain  and  Ireland  to  form 
themselves  into  and  establish 
societies  for  the  purpose  of 
raising  by  the  monthly  or 
other  subscriptions  of  the 
several  members  of  such  so- 
cieties, shares  not  exceeding 
the  value  of  150/.  for  each 
share,  such  subscriptions  not 
to  exceed  in  the  whole  20s. 
per   month   for  each   share, 
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In  re 
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Benefit 

Building 

Society. 


amount  or  value**  of  his  shares;  now  the  word  ''amount" 
describes  the  share  in  money,  the  word  ''  value"  must 
mean  something  else,  otherwise  the  legislature  would 
not  have  added  it;  it  means  the  equivalent  in  value  of 
the  share ;  not  the  share  in  money,  why  should  not  that 
include  land?  When  you  return  a  shareholder  bis 
share  in  money,  that  is  the  ''  share"  itself,  not  its  value. 
If  you  give  him  something  else,  such  as  land,  then  you 
are  giving  him  its  equivalent^  its  "  value."  The  di- 
rectors therefore  were  authorized  to  convert  the  shares 
into  land,  by  the  purchase  of  allotments,  and  if  so  the 
transaction  was  regular. 


a  stock  or  fund  for  the  pur- 
pose of  enabling  each  member 
thereof  to  receive  out  of  the 
same  funds  of  such  society 
the  amount  of  value  of  his  or 
her  share  or  shares  therein, 
to  erect  or  purchase  one  or 
more  dwelling-house  or  dwell- 
ing-houses or  other  real  or 
leasehold  estate,  to  be  secured 
by  way  of  a  mortgage  to  such 
society  until  the  amount  or 
value  of  his  or  her  shares 
shall  have  been  fully  repaid 
to  such  society,  with  the  in- 
terest thereon,  and  all  fines 
or  other  payments  incurred 
in  respect  thereof,  and  to  and 
for  the  several  members  of 
each  society  from  time  to  time 
to  assemble  together,  and  to 
make,  ordain  and  constitute 
such  proper  and  wholesome 
rules  and  regulations  for  the 
government  and  guidance  of 
the  same  as  to  the  major  part 
of  the  members  of  such  so- 
cieties so  assembled  together 
shall  seem  meet,  so  as  such 
rules  shall  not  be  repugnant 
to  the  express  provisions  of 
this  act  and  to  the  general 


laws  of  the  realm,  and  to 
impose  and  inflict  such  rea- 
sonable fines,  penalties  and 
forfeitures  upon  the  several 
members  of  any  such  society 
who  shall  offend  against  any 
such  rules  as  the  members 
may  think  fit,  to  be  respect- 
ively paid  to  such  uses  for  the 
benefit  of  such  society  as  such 
society  by  such  rules  shall 
direct,  and  also  from  time  to 
time  to  alter  and  amend  such 
rules  as  occasion  shall  require, 
or  annul  or  repeal  the  same, 
and  to  make  new  rules  in  lieu 
thereof  under  such  restric- 
tions as  are  in  this  Act  con- 
tained ;  provided  that  no 
member  shall  receive,  or  be 
entitled  to  receive  from  the 
funds  of  such  society  any  in- 
terest or  dividend  by  way  of 
annual  or  other  periodical 
profit  upon  any  shares  in 
such  society  until  the  amount 
of  or  value  of  his  or  her  share 
shall  have  been  realized,  ex- 
cept on  the  withdrawal  of 
such  member,  according  to 
the  rules  of  such  society  then 
in  force/' 
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ager. 

In  re 

Kekt 

This  is  not   a  "  freehold  society,"   but  a  "  benefit        Benefit 

building  society;"  the  operation  of  these  two  classes  of       Building 
societies  is  quite   distinct.     The   benefit  freehold  land 
society  is  formed  for  the  express  purpose  of  buying  and 
allotting  land. 

The  modus  operandi  of  a  benefit  building  society  is 
quite  different.  The  intention  of  that  is,  that  share- 
holders, if  they  \vish  to  purchase  and  build  on  land, 
shall  be  entitled  to  have  the  money  advanced  by  the 
society  on  mortgage  of  the  land ;  and  in  effect  pay  off 
the  mortgage  debt,  by  their  subscriptions.  No  one 
ever  heard  of  a  benefit  building  society  operating 
generally  in  any  other  way. 

The  argument,  that  the  act  authorizes  the  purchase  of 
land  under  the  words  ''value  of  the  shares,"  is  too 
refined.  If  that  argument  were  good;  if  you  are  to 
assume  that  the  word  value  means  anything  more  than 
die  amount  in  money  value,  directors  might  equally, 
under  so  wide  a  construction,  lay  out  the  funds  in  any 
other  commodity.  It  is  too  much  to  infer  from  the 
words  **  value  of  shares"  a  power  not  found  in  the  rules 
to  buy  land,  in  a  company  expressly  constituted  for  a 
totally  different  purpose,  and  by  custom  always  acting 
in  a  difliierent  way. 

Mr.  Roxburgh,  for  some  contributories,  left  the  ar- 
gument to  the  Official  Manager. 

Grimes  v.  Harrison  (a) ;  Morgan^s  Case  (J)  were 
cited. 

(a)  26  Beav.  435.  (6)  1  M.  &  G.  225* 
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The  Vice-Chancellor. 

In  this  case  every  argument  that  ingenuity  could 
suggest  has  been  used  by  counsel  for  the  claimants; 
but  I  think  the  claim  cannot  be  supported.  I  do 
not  say  that  it  would  be  illegal  for  a  society  such  as 
thisy  assuming  that  all  concurred,  to  purchase  and  allot 
land.  But  the  question  is  here,  whether  under  the 
circumstances  of  the  case  as  between  the  trustees  and 
all  the  other  members  the  trustees  can  compel  each 
individual  member  to  contribute  to  recoup  the  loss 
incurred  by  the  trustees. 

This  society  is  a  benefit  building  society;  it  is  inroUed 
as  such,  and  never  was  inrolled  as  a  benefit  freehold  land 
society.  The  difference  is  obvious,  it  is  pointed  out  in 
Grimes  v.  Harrison — [His  Honor  referred  to  the  judg- 
ment.]— ^The  object  of  a  benefit  building  society  is,  that 
any  individual  member  may  borrow  money  from  the 
society  to  enable  him  to  buy  or  build  a  house,  mort- 
gaging it  to  the  society  as  security  for  the  money 
borrowed,  and,  ultimately,  making  it  absolutely  his 
own,  by  paying  off  the  mortgage  out  of  his  subscrip- 
tions. 

« 

Tliat  being  so,  it  appears  that  in  this  case  the 
committee  (I  will  not  say  against  the  will  of  general 
meetings,  but  without  their  actual  consent)  considered 
it  expedient  to  make  the  society  a  freehold  land  society. 
As  I  have  observed,  I  do  not  say  that  the  society  could 
not  buy  land ;  Grimes  v.  Harrison  is  an  authority  that 
they  may ;  but  in  that  case  as  in  this  the  design  of  the 
committee  was  to  convert  the  society  inrolled  as  a 
benefit  building  society  into  a  freehold  land  society* 


It  is  contended  that  the  intention  of  the  rules  was. 


CASES    IN    CHANCERY. 


423 


that  the  society  should  be  a  freehold  land  society  ;  that 
it  should  operate  as  such,  by  purchasing  land  and 
making  allotments  among  the  members.  Now  a  good 
deal  of  the  language  of  the  rules  of  this  society  is  of  an 
ambiguous  character,  and  presents  considerable  diffi- 
culties in  attempting  to  construe  it.  But  the  first  rule 
at  least  is  clear,  that  the  society  is  to  be  "The  Kent 
Benefit  Building  Society,''  and  under  that  title  it  was 
certified  and  inrolled.  The  clause  defining  the  business 
of  the  society  is  framed  in  accordance  with  the  language 
of  the  first  clause  of  the  act  of  parliament.  Then,  in 
the  second  rule,  I  cannot  doubt  that  the  words  "a  stock*' 
or  "  fund"  are  governed  by  the  word  "  raising."  Then 
what  is  the  stock  or  fund  ?  It  consists  of  money  raised 
by  subscription  ;  the  stock  or  fund  is  directed  to  be 
used  for  enabling  each  member  to  receive  out  of  the 
fund  the  amount  or  value  of  his  share. 


1861. 

In  re 

Kent 

Benefit 

Building 

Society. 


'  It  has  been  argued,  that  the  word  "amount"  means 
money,  and  the  word  "  value"  means  the  value  of  the 
share  in  the  form  of  land ;  that  it  would  be  improper  to 
treat  the  word  "  value"  as  merely  equivalent  to  "money." 
But  I  cannot  see  any  impropriety  in  using  the  term, 
the  value  of  a  share,  as  describing  its  amount  in  money; 
and  I  find,  in  the  rules  themselves,  the  same  words  used 
in  the  very  same  clause,  in  reference  to  the  repayooent 
of  a  sum  of  money. — [His  Honor  referred  to  the  latter 
part  of  the  2nd  clause,  and  referred  then  to  28th 
clause.] 

Now  I  do  not  find  in  the  rules  of  this  society  any 
indication  of  an  intention  that  the  society  itself  should 
purchase  land  and  constitute  that  land  its  stock  or  fund. 


This   society  was,  in  its  origin,  a  benefit  building 
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In  re 

Kent 

Benefit 

Building 

Society. 


society ;  it  was  enrolled  as  such ;  and  is  such  a  society 
and  no  other  according  to  its  rules. 

Now  the  transactions  were  these : — At  an  early  period 
the  directors  commenced  purchasing  land,  and  paid  for 
it  by  borrowing  money,  secured  by  mortgage  on  the 
land  purchased ;  and  it  is  clear  that  the  clause  of  the 
rules  authorizing  investment  on  the  security  of  land 
did  not  authorize  this  transaction.  The  committee 
roighti  under  that  rule,  invest  upon  mortgage  the  un- 
employed funds  of  the  society  ;  but  that  power  was  no 
authority  for  borrowing  money  to  buy  lots  of  land. 
They  did  so,  however,  and  if  no  loss  had  occurred  there 
would  have  been,  of  course,  no  question.  But  loss 
resulted;  and  then  the  question  arises,  what  are  the 
rights  of  the  persons  who,  acting  as  trustees  for  the 
society  in  the  matter  of  the  mortgage,  covenanted  to 
p|iy,  and  have  had  to  make  good  the  deficiency  on  the 
sale  by  the  mortgagee  ?  It  was  in  1853  that  the  com* 
mittee  determined  to  purchase  land ;  they  had  not 
sufficient  money,  and  they  borrowed  it,  and  secured  the 
repayment  by  mortgage  of  the  land.  The  present 
claimants  were  called  upon  to  attend  a  meeting  of  the 
committee,  for  the  completion  of  the  transaction.  It 
does  not  appear  that  they  were  the  general  trustees  of 
the  society  ;  but  they  were  appointed,  or  acted,  as  trus- 
tees for  that  transaction.  The  result  of  the  whole  was, 
a  mortgage  of  the  land  for  1,000/.,  and  the  present 
claimants  covenanted  to  pay.  Then  the  mortgagees 
sold,  and  the  property  did  not  value  the  full  amount ; 
and  the  mortgagees  brought  their  action  and  recovered 
the  deficiency  against  these  trustees  under  their  cove- 
nant. 


Now,  can  they  say,  in  the  winding-up  of  the  society. 
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that,  in  this  transaction,  the  committee  and  the  trustees  1861. 

were  so  far  agents  of  the  society,  that,  having  so  ex-  ^^^"^^ 

pended  money  for  it,  they  are  entitled  to  call  upon  every  Kent 

shareholder  to  contribute?     The  real  question  is,  was  Benefit 

the  transaction  authorized  by  the  rules  of  the  society  ?       Boildino 

.   .  .        -^  ,      •'  Society. 

I  am  of  opinion  that  it  was  not.     If  the   claimants 

could  show  that  each  individual  member  concurred,  it 
might  be  different ;  but  that  is  not  shown.  And  the 
claimants  cannot  establish  their  claim  against  the 
society  as  a  body,  if  they  cannot  against  each  individual 
member.  The  reasonableness  and  fairness  of  the  trans- 
action cannot  uphold  it,  if  it  was  ultra  vires ;  that  is 
the  point  decided  in  Morgan's  Case;  nor  will  its  having 
been  disclosed  to  a  general  meeting  (assuming  that  it 
was  so)  uphold  it ;  whatever  effect  that  disclosure  might 
have  as  against  any  of  the  persons  attending  that 
general  meeting,  it  could  have  no  effect  as  against  any 
individual  member  not  present. 

The  claim  must  be  dismissed. 

Costs  of  the  Official  Manager  out  of  the  estate. 
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Jan.  17,  18,  19, 

21,  22. 

March  23. 


Conversion, 

Notice  to  treat.  HAYNES  v.  HAYNES. 

Railway  Com'  _^ 

pany.  1  HIS  cause^  which  was  for  the  administration  of  the 

Where  a  notice  ^^^^^^  ©f  ^^^^  will  of  John  Haynes,  now  came  on  upon 

to  treat  for  the  further  consideration, 
purchase  of 
certain  pro- 
perty was  The  testator  John  Haynef,  being  possessed  of  consi- 

served  hy  a  derable  freehold  and  leasehold  property  in  houses  and 

pany  on  the  l^^d,  at  Lower  Mitcham,  in  the  county  of  Surrey,  and 

owner  of  such  elsewherei  by  his  will  dated  the  6th  day  of  November, 

nothfn  ^  Vriiher  ^^^'  specifically  bequeathed  the  same  to  his  children, 

was  done  until  giving  one  house  specifically  to  one  child,  and  another 

after  the  death  j^Q^gg  ^q  another  child,  and  so  on,  and  devised  and 

of  the  owner,  ,,,..,                 «        i                i                     t 

who  by  his  will  bequeathed  his  residuary  real  and  personal  estate  to  the 

had  specifically  Plaintiffs  and  one  of  the  Defendants, 
devised  the 
property  com- 
prised in  the  In  September,   1853,  the    Wimbledon  and  Croydon 

notice  to  treat :  jf^n^^^y  Company  served  on  the  testator  John  Haynes 

MM  e  til  f  1  Si| 

that  the  mere  &  notice  of  their  intention  to  take  several  of  his  freehold 

notice  to  treat  and  leasehold  houses  at  Lower  Miicham  (which  the  tes- 

company  did  ^^^^^  '^^^  ^®  specifically  devised  by  his  will),  for  the 

r.ot  constitute  purposes  of  their  railway  ;  but  nothing  further  was  done 

a  contract  by  ^^j^  respect  to  such  notice  during  the  testator's  life- 

tlie  owner  for  "^                                                 ° 

the  sale  of  the  time. 

properly ;  and 

2ndly,  that  if  it  ,_,              ^        r  -,      tt            t-    ^  .     t                 ^^.-^ 

did  a  bill  for  I^"®  testator  John  Haynes  died  in  January,  1864. 

specific  per- 

noTlie"a^ainst  ^"  December,  1854,  after  the  testator's  death,  the 

the  owner ;  and  Wimbledon  and  Croydon  Railway  Company  being  de- 

therefoie  that 

the  notice  to  treat  did  not  effect  conversion  of  the  property  comprised  in  the 

notice. 
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sirous  of  entering  on  the  property  comprised  in  their 
notice,  paid  into  the  Bank  of  England  the  sum  of 
1,910/.,  the  sum  determined  on  as  the  value  of  the  same 
by  a  surveyor  appointed  by  two  justices  under  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  gave  the  usual  bond  and  entered  into  possession. 
In  1856  the  company  issued  a  warrant  to  the  sheriff  of 
Surrey  to  settle  the  amount  of  compensation  to  be  paid 
for  the  land,  and  the  sum  of  2,300/.  was  the  amount 
awarded,  and  that  sum  was  duly  paid  into  Court  by  the 
company. 


1861. 


The  present  suit  having  been  instituted  by  two  of  the 
residuary  legatees  under  the  testator's  will  for  adminis- 
tration, the  question  arose  whether  the  notice  which 
had  been  served  on  the  testator  during  his  lifetime  by 
the  railway  company  (nothing  further  having  taken  place 
till  after  the  testator's  death)  had  the  effect  of  converting 
the  freehold  estates  comprised  in  such  notice  into  per- 
sonalty and  converting  the  leaseholds  into  money,  so  as 
to  make  the  compensation-money  paid  for  such  property 
fall  into  the  residue  instead  of  passing  under  the  specific 
devises  and  bequests  contained  in  the  will. 

Mr.  Bathurst  for  the  Plaintiffs,  two  of  the  residuary 
legatees. 

The  notices  served  by  the  railway  company  on  the 
testator  had  the  effect  of  converting  the  realty  com- 
prised in  such  notices  into  personalty.  After  the  notices 
had  been  once  given  neither  party  could  withdraw  with- 
out the  consent  of  the  other ;  Rex  v.  Hungerford  Mar- 
ket Company  {(i)\  Rex  v^  Commissioners  for  Improving 
Market  Street,  Manchester  (b).    In  Stamps  v.  Birming- 


(a)  4  B.  &  Add.  327. 
Vol.  1—4. 


(6)  4  B.  &  Adpl.  335,  n. 

H  n 
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ham  and  WolverJiampton  and  Stour  Valley  Railway 
Company  (a),  Lord  Coitenham  fin  his  judgment,  said  : — 
''  Now  I  have  decided,  and  decided  generally  in  all  the 
cases  where  the  question  has  arisen,  that  where  a  com- 
pany gives  notice  to  purchase  and.  where  they  have 
described  the  quantity  of  land  that  they  require,  by  that 
means  they  enter  into  a  contract  with  the  landowner  to 
make  the  purchase,  and  that,  therefore,  they  cannot 
afterwards  depart  from  it."  By  the  notice  a  contract 
is  completed  (or  speaking  more  strictly),  the  parties  are 
placed  in  the  same  position  as  if  there  had  been  a  com- 
plete contract,  of  which  either  party  can  compel  the 
specific  performance;  and  all  that  remains  to  be  done  is 
.to  determine  the  amount  of  the  compensation-money. 
Lord  St.  Leonards,  in  his  treatise  on  Vendors  ^  Put' 
chasers,  lays  it  down  that  ''  the  notice  forms  a  binding 
contract  and  creates  the  relation  of  vendor  and  pur- 
chaser" (6),  and  that  ''  where  a  person  is  competent  to 
sell  and  a  binding  contract,  or  what  is  tantamount  to  it, 
is  made  under  an  act  giving  a  company  power  to  take 
land,  the  landowner's  interest  is  converted  into  per- 
sonalty and  will  go  to  his  personal  representative,  not- 
withstanding a  devise  by  him  before  the  sale  of  the 
estate  "(c)^;  and  then  he  goes  on  to  state  certain  excep- 
tions to  the  rule,  but  none  of  those  exceptions  apply  to 
the  present  case.  Whether  the  sale  is  compulsory  or 
voluntary  on  the  part  of  the  landowner  makes  no  dif- 
ference. The  cases  show  that  there  is  to  all  intents  and 
purposes  a  binding  contract  created  between  the  com- 
pany and  the  landowner  as  soon  as  the  company  have 
served  the  notice  to  take  the  land. 

He  also  cited  Tawney  v.  Lynn  and  Ely  Railway  Com- 

(a)  7  Ha.  251;  S.  C,  on 
appeal,  17  Law  J.  N.  S. 
(Chan.)  431. 


{hi)  Page  62  (ISih  edit.) 
(c)  Page  66  (ISth  edit.) 
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/wwy  (a) ;  Queen  v.  Birmingham  and  Oxford  Junction 
Railway  Company  (b);  Marquis  of  Salisbury  v.  Great 
Northern  Railway  Company  (c) ;  Hill  v.  Great  Nor- 
thern Railway  Company  (d) ;  Ex  parte  Hawkins  (e)  ; 
Richards  v.  Attorney- General  of  Jamaica  (/). 

Mr.  Glasse  and  Mr.  Joyce^  for  a  Defendant  in  the 
same  interest  as  the  Plaintiff,  referred  to  Ex  parte  Fla- 
mank  {g) ;  In  re  Harrop  (/<) ;  Edinburgh^  &c.  Railway 
Company  v.  Leven  (i) ;  Collingwood  v.  Row  {k). 

Mr.  Caldecott,  for  one  of  the  Defendants  who  eon- 
tended  against  conversion. 

The  doctrine  of  conversion  rests  upon  the  agreement 
by  the  testator  to  sell — equity  regarding  that  as  done 
which  has  been  agreed  to  be  done, — but  the  agreement 
roust  be  clear,  and  such  as  evinces  an  intention  to  re- 
voke the  devise  made  by  the  will  (/)•  Now,  it  is  said 
that  there  is  such  agreement  to  sell  in  this  case,  first, 
because  upon  notice  to  take  by  the  company  this  Court 
will  enforce  specific  performance  of  the  landowner's  ob- 
ligation to  sell,  which  in  effect  amounts  to  a  contract  to 
sell ;  and  secondly,  the  notice  by  the  company  creates  the 
relation  of  vendor  and  purchaser,  and  there  is  in  fact  a 
contract  to  sell  by  the  landowner,  as  shown  by  the  cases. 

There  is,  however,  no  case  in  which  specific  perform- 
ance under  such  circumstances,  viz.,  simply  notice  by 
company,  has  been  decreed ;  and  in  one  case.  Hill  v. 
Great  Northern  Railway  Company  (m),  the  Vice-Chan- 


1861. 


(a)  4  R.  C.  615. 
(6)  15  Q.B.  634. 

(c)  17  Q.  B.  840. 

(d)  1  Jur.  N.  S.  102. 
le)  13  Sim.  569. 

(/)  6  Moore,  P.  C.  381. 
(g)  1  Sim.  N.  S.  260. 


(h)  3  Drew.  726. 
(i)  1  Macq.  284. 
(k)  26  L.  J.  Ch.  649. 
(/)  Sugden's   V.   &  P.  p. 
160  (13th  edit.) 
(m)  1  Jur.  N.  S.  102. 
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1861.  cellor  refused  guch  relief.     Lord  St.  Leonards,  in  his 

treatise  on  Vendors  ^  Purchasers  {a\  seems  to  be  of 
opinion  that  such  relief  could  be  had,  but  not  one  of  the 
cases  cited  goes  in  support  of  the  proposition  excepting 
the  case  of  Walker  v.  Eastern  Counties  Railway  Com- 
pany (jb),  and  there  the  landowner  had  signified  his  de- 
sire to  sell  by  delivering  a  claim  for  purchase-money 
and  compensation ;  and  moreover,  that  case  is  distinctly 
disapproved  of  by  Lord  Cottenham  in  Adams  v.  London 
and  Blackwall  Railway  Company  (c). 

And  as  to  the  authorities  cited  for  the  proposition, 
that  upon  notice  by  the  company  there  is  a  complete 
contract,  and  the  relation  of  vendor  and  purchaser  is 
established,  there  is  no  case  the  decision  of  which  rests 
at  all  upon  such  proposition,  though  in  some  of  the  cases 
expressions  may  be  found  speaking  of  the  landowner 
and  the  company  as  contracting  parties  and  as  vendor 
and  purchaser.  The  Queen  v.  Birmingham,  ^c.  Railway 
Company  (d)  and  Marquis  of  Salisbury  v.  Great  Nor- 
thern Railway  Company  (e)  merely  decide  that  the 
notice  given  by  the  company  binds  them  to  this  extent, 
that  the  notice  cannot  be  withdrawn  and  that  it  may  be 
acted  upon  by  the  landowner  after  the  expiration  of  the 
time  limited  by  the  act  for  the  giving  of  notices  by  the 
company.  Lord  St.  Leonards,  in  his  Vendors  ^ 
Purchasers,  lays  down  this  proposition  (p.  62)  and  (in 
note  5)  cites  two  authorities,  but  neither  of  those  cases 
supports  the  proposition.  In  Doo  v.  London  and  Croy- 
don Railway  Company  (/)  there  was  an  agreement  to 
sell  before  the  act  passed,  and  the  landowner  afier  the 
act  had  passed  required  the  company  to  take  the  lands 

(a)  Page  62  (13th  edit.)  (d)  15  Q.  B.  634. 

(6)  6  Ha.  594.  (e)  17  Q.  B.  840. 

(c)  2  M.  &  G.  118;  see  (/)  1  Railw.  Cases,  257. 
p.  1«9. 
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on  the  agreed  terms;  and  the  decision  in  the  case  of  the  1861. 

Queen  v.  Birmingham  Railway  Company  (a)  has  been 

before  mentioned.    It  may  be  conceded  that,  upon  notice 

given  by  the  company,  the  legislature  places  the  land-       Haynes. 

owner  for  some  purposes  in  the  same  position  as  if  he 

had  contracted  to  sell;  but  this  is  insufficient  to  establish 

conversion,  for  there  would  be  no  animus  revocandi  on 

the  part  of  the  landowner,  which  must  be  as  clear  as  the 

animus  disponendif  and  the  legislature  in  imposing  upon 

the  landowner  the  position  of  a  vendor  does  so  only /or 

the  purposes  of  the  act,  and  cannot  be  intended  to  have 

altered  the  relation  existing  between  the  testator  and  his 

devisee.     To  give  the  notice  by  the  company  the  effect 

of  conversion  would  be  to  give  to  a  third  person  the 

power  of  revoking  a  testator's  will. 

The  practical  inconvenience  of  so  holding  would  be 
very  great;  a  testator  might  on  one  day  have  carefully 
distributed  by  will  his  property  among  the  different 
members  of  his  family,  and  the  next  morning  he  might 
receive  a  notice  from  a  railway  company  which,  by  re- 
voking material  dispositions  in  his  will,  would  have  the 
effect  of  disarranging  all  the  provisions  he  had  made  for 
his  family. 

Mr.  Roundy  Mr.  Archibald  Smith  and  Mr.  Roxburgh 
for  other  Defendants  in  the  same  interest. 

The  Vice-Chancellou  reserved  judgment. 


The  Vice-Chancbllor. 

The  question  in  this  case  is,  whether  the  notice  given      March  23* 
by  the  railway  company  had  the  effect  of  converting  the 

(o)  15  Q.  B.  634. 
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testator's  interest  in  the  freehold  and  leasehold  houses 
and  lands  specified  in  the  notice  into  money,  and  revok- 
ing the  devises  and  bequests  of  those  houses  and  lands, 
or  (to  speak  more  accurately)  adeeming  the  subjects 
devised  and  bequeathed. 


The  residuary  legatees  contend  that  it  had  that  effect, 
and  their  argument  is  this  : — ^They  insist  that  the  usual 
notice  to  treat  served  by  a  railway  company  constitutes 
a  contract  between  the  landowner  and  the  company  for 
the  sale  and  purchase  of  the  land  ;  and  having  attached 
the  name  of  *'  contract "  to  the  transaction,  it  is  a  short 
and  easy  step  to  the  conclusion  ;  for  they  say  (and  they 
say  truly)  that  if  ^.  and  B.  have  entered  into  a  contract 
for  the  sale  and  purchase  of  land,  the  Court  of  Chan- 
cery, which  enforces  the  contract  by  decreeing  speci6c 
performance,  regards  the  lands  as  having  become  in 
equity,  by  virtue  of  the  contract,  the  property  of  the 
purchaser,  and  treats  the  vendor  as  trustee  of  the  land 
for  the  purchaser,  so  that  the  vendor's  prior  beneficial 
interest  in  the  land  has  ceased  to  exist  in  him,  and  be 
has  become  only  entitled  to  the  purchase-money;  in 
other  words,  there  is  a  conversion. 

The  first  question,  therefore,  is,  how  far  the  residuary 
legatees  are  justified  in  their  contention  that  the  notice 
by  the  railway  company  constitutes  a  contract. 

I  may  observe  that  the  only  question  with  which  we 
have  any  concern  in  the  present  case  is,  what  is  the 
effect  of  the  notice  with  respect  to  the  landowner. 
Whatever  may  be  its  effect  with  respect  to  the  company 
giving  the  notice,  the  only  question  is,  whether  the 
landowner,  receiving  the  notice,  and  having  done  no 
act  whatever,  but  having  remained  entirely  passive  and 


CASES    IN    CHANCERY. 


433 


sileiity  has  entered  into  a  contract  for  the  sale  of  his 
land. 

Now  what  is  a  contract,  and  what  is  necessary  to 
constitute  a  contract?  A  contract,  according  to  the 
well-known  definition  of  Sir  William  Blackstone,  is  au 
agreement  upon  sufficient  consideration  to  do  or  not  to 
do  a  particular  act.  According  to  this  definition  it  is 
an  agreement.  Now  in  order  to  constitute  an  agree- 
ment or  contract,  two  things  are  requisite, — Istly,  the 
will ;  and  2ndly,  some  act,  whether  in  word  or  deed, 
whereby  that  will  is  communicated  to  the  other  party. 
No  man  has  entered  into  an  agreement  or  contract  to 
do,  or  not  to  do,  some  particular  thing  unless  he  has 
willed  that  the  thing  should  be  done  or  forborne,  and 
also  has  communicated  that  will  to  the  other  party  by 
some  act  engaging  to  carry  it  into  effect;  when  both 
parties  will  the  same  thing,  and  each  communicates  his 
will  to  the  other,  with  a  mutual  engagement  to  carry  it 
into  effect,  then  (and  not  till  then)  an  agreement  or 
contract  between  the  two  is  constituted.  Now  this  is 
not  a  mere  theoretical  disquisition,  but  a  statement  of 
sound  practical  principles  of  universal  law,  and  of  the 
law  of  England  in  particular. 


1861. 


Haynes 

V. 

Haynes. 


It  will  not  (I  suppose)  be  disputed  that  no  power  on 
earth,  not  even  the  power  of  the  legislature,  can  coerce 
a  man's  will ;  that  is,  can  compel  him  to  be  willing,  if 
he  be  unwilling.  You  may  indeed  compel  him  to  do  a 
given  act  against  his  will,  but  you  cannot  compel  him 
to  be  willing  to  do  it.  Or  you  may  persuade  his  will 
by  holding  out  motives  which  may  induce  him  to 
change  his  will,  and  so  become  willing,  though  he  was 
before  unwilling ;  but  as  long  as  he  remains  unwilling^ 
yoii  cannot  force  him  to  be  willing. 


434  CASESINCHANCERY. 

1861.  To  apply,  then,  the  principles  to  which  I  have  before 

^  referred  to  the  case  now  before  the  Court.    The  cora- 

ls, pany  having  been  invested   by  the  legislature  with  a 

Haynes.  power  to  take  to  themselves  the  lands  of  others,  serve 
upon  the  landowner  a  notice  to  treat,  by  which  they 
notify  to  him  that  they  require  to  take  certain  of  his 
land  which  they  specify,  and  call  upon  him  to  state 
what  his  interest  is,  and  what  he  claims  as  compen- 
sation for  it.  Now  so  far  as  the  company  are  con- 
cerned they  have  the  will,  and  they  have  notified  that 
will  to  the  landowner.  Let  it  then  be  conceded  (I  do 
not  assert  it),  but  let  it  be  conceded  that  the  notice 
constitutes  an  agreement  or  contract  on  the  part  of  the 
company.  But  how  does  it  operate  with  respect  to  the 
landowner?  Has  he  contracted  or  agreed?  In  the 
first  place,  what  is  his  will  on  the  subject  ?  No  one 
can  say  what  it  is,  for  no  one  can  read  his  thoughts ; 
be  may  be  willing,  or  he  may  be  entirely  unwilling, 
but  until  he  has  by  some  means  indicated  his  will,  he 
must  stand  in  the  category  of  the  unwilling.  But  in 
the  next  place,  supposing  that  you  could  ascertain  that 
he  was  willing,  how  has  he  communicated  his  will  to 
the  company  ?  He  has  not  opened  his  lips,  or  written 
a  word  or  stirred  a  finger  in  relation .  to  the  matter. 
As  the  case  stands,  there  is  a  total  absence  of  both  the 
requisites  which  are  necessary  to  constitute  an  agree- 
ment or  contract  on  his  part.  How  then  can  it  be 
predicated  of  him  that  he  has  entered  into  a  contract  to 
sell  his  land  to  the  company  ?  I  know  that  whether 
willing  or  unwilling,  and  however  unwilling  he  may  be, 
he  will  be  obliged  to  give  up  his  land  to  the  company. 
It  may  be  said  then,  and  said  with  reason,  that  he  is 
compellable,  when  certain  steps  directed  by  the  act 
shall  have  been  taken,  to  sell  his  land  to  the  company ; 
but  it  would  be  against  reason,  and  against  law  too,  to 
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say  that  he  has  contracted  to  do  so.     If  it  be  suggested  ISGI. 

that  there  is  an  implied  contract  on  his  part,  I  answer, 
that  I  can  understand  implying  a  contract  against  a 
man  from  some  word,  or  deed,  or  conduct  of  his  own; 
but  I  never  yet  heard  of  raising  such  an  implication 
against  a  man  from  some  act,  not  of  his  own,  but  of 
another  person  who  is  not  his  agent,  and  with  whom 
he  has  no  sort  of  connection. 

It  appears  to  me,  therefore,  that,  having  regard  to 
the  essential  nature  and  properties  of  a  contract,  it  is 
impossible  to  hold  that  the  mere  service  by  the  com- 
pany of  the  notice  to  treat  constitutes  a  contract  on  the 
part  of  the  landowner  to  sell  his  land.  It  is  beyond 
the  power  of  this  or  of  any  other  Court  to  make  it  such 
a  contract.  As  Baron  Powell  pointedly  observed  in 
Lord  Montague  v.  Lord  Bath  (a),  "A  Court  of  Equity 
may  do  great  things,  but  it  cannot  alter  things,  or 
make  them  operate  contrary  to  their  essential  natures 
and  properties."  To  that  observation  of  the  learned 
Baron  I  would  venture  to  add  this,  that  it  is  beyond 
the  power  even  of  the  legislature,  with  its  so-called 
omnipotence,  to  make  the  service  of  the  notice  to  treat 
a  contract  by  the  landowner.  It  may  indeed  enact 
that  the  notice  shall  be  attended  by  the  same  conse- 
quences, or  some  of  the  same  consequences,  which  flow 
from  a  contract,  but  it  cannot  make  a  thing  that  which 
it  is  not. 

But  further,  when  I  examine  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  or  any  special  act 
containing  similar  provisions,  I  do  not  find  anything  to 
countenance  the  theory  that  the  notice  to  treat  served 

(a)  d  Cases  in  Chanc.  67. 
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18G1.         by  the  company  constitutes  a  contract  by  the  landowner 
„  to  sell  his  land.    The  intention  of  the  legislature  was 

xjAxNES  , 

t;,  not  to  create  equitable  rights  or  interests,  but  to  give 

Haynes.  legal  rights  and  impose  legal  obligations;  such  rights 
and  obligations  to  be  asserted  and  enforced  by  legal 
proceedings  prescribed  by  the  act.  It  was  not  the  in- 
tention of  the  legislature  that  the  notice  to  treat  should 
constitute  a  mutual  contract  to  be  dealt  with  by  the 
Courts  of  Law  and  Equity  as  a  contract.  The  notice 
to  treat  was  intended  to  fix  the  particular  lands  which 
the  company  required,  and  to  bring  the  parties  together 
in  order  that  they  might,  if  they  could,  come  to  an 
agreement  as  to  terms;  and  if  not,  then  that  the  value 
of  the  lands  should  be  settled  by  arbitration  or  by  a 
jury ;  and  until  one  or  other  of  those  proceedings  took 
place,  the  property  in  the  land  was  not  intended  to  pass 
to  the  company  either  at  law  or  in  equity.  In  Adams 
V.  London  and  Blackwall  Railway  Company  (which  I 
shall  have  occasion  to  refer  to  more  fully  hereafter), 
Lord  Cottenham  thus  expressed  his  opinion  on  the  pur- 
view of  the  act: — "The  act  does  not  consider  the  notice 
as  constituting  a  contract,  but  as  a  preliminary  step 
bringing  the  parties  together  who  are  afterwards  to 
settle  the  matter  between  them  by  agreement,  arbitra- 
tion, or  verdict  of  a  jury  "  (a). 

For  tliese  reasons  it  appears  to  roe,  regarding  the 
question  with  reference  to  principle,  that  the  service  by 
the  company  on  the  landowner  of  the  notice  to  treat, 
nothing  more  being  said  or  done,  does  not  constitute  a 
contract  by  the  landowner  to  sell  his  land. 

But  it  will  be  said,  ''Are  there  no  dicta  of  several 
Judges  to  be  found  in  the  books  to  the  effect  that  the 
notice  to  treat  does  constitute  a  contract?"    Now,  if 

(a)  2  M.  &  G.  132. 
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upon  an  examination  of  the  cases  (and  I  am  now  about 
to  examine  them)  I  find  such  dicta,  I  should  first  con- 
sider whether  they  referred  to  the  eflfect  of  the  notice'' 
with  respect  to  the  company  or  with  respect  to  the 
landowner;  for  if  they  referred  only  to  its  effect  with 
respect  to  the  company,  then  they  would  not  apply  to 
the  question  now  before  the  Court;  which  is,  whether 
the  service  of  the  notice  to  treat  constitutes  a  contract 
oil  the  part  of  the  landowner  to  sell  his  land  ;  if  on  the 
other  hand  they  referred  to  its  effect  with  respect  to  the 
landowner,  I  should  consider  whether  anything  more 
was  intended  by  those  dicta  than  this,  that  some  of  the 
same  consequences  which  flow  from  an  actual  contract 
also  follow  upon  the  service  of  the  notice  to  treat. 

Upon  a  careful  consideration  of  all  the  cases,  it  is 
apparent  to  any  mind  that,  so  far  as  the  opinion  may 
have  been  entertained  that  the  mere  service  of  the  no- 
tice to  treat  constitutes  a  contract  on  the  part  of  the 
landowner,  it  arose  from  its  having  been  supposed  that 
Lord  Cottenham  had  on  several  occasions  so  decided. 
How  far  that  supposition  was  well  founded  will  appear 
firom  the  cases  themselves ;  and  it  will  be  found  that  in  a 
case  that  came  before  Lord  Cotienhamy  only  a  few 
weeks  before  he  finally  resigned  the  Great  Seal  {Adams 
V.  London  and  JSlackwall  Railway  Company),  he  ex- 
plained what  he  intended  to  decide  in  the  prior  cases; 
and  expressed  himself  in  such  a  manner  as  to  negative 
entirely  the  supposition  that  he  was  of  opinion  that  the 
notice  to  treat  constituted  a  contract  on  the  part  of  the 
landowner  to  sell  his  land. 

In  Salmon  v.  Randall  (a),  which  came  before  Lord 
Cottenham  in  July,  1838,  a  bill  had  been  filed  by  a  land- 


1861. 


Haynes 

0. 

Haynbs. 


(a)  S  My.  &  Cr.  439. 
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Haynes 


1801.  owner   to    restrain   the    commissioners    for   improving 

Cambridge^  who  had  given  him  the  usual  notice,  from 
'proceeding  to  summon  a  jury,  on  the  ground  that  it  did 
Haynes.  not  appear  that  they  had  sufficient  money  to  pay  for  the 
property.  The  Vice-Chancellor  had  granted  the  injunc- 
tion, but  Lord  Cottenham  dissolved  it,  and  incidentally 
remarked  (a),  "They  (the  commissioners)  have  given  a 
notice ;  the  act  of  parliament  is  imperative  that  the  jury 
shall  assess  the  value,  and  the  commissioners  must 
tender  the  value  so  assessed.  The  owner  is  to  hold  until 
the  value  has  been  assessed  by  the  jury  and  the  tender 
made ;  then  upon  the  tender  certain  acts  are  to  be  done 
which  will  vest  the  premises  in  the  commissioners,  but  till 
then  the  property  remains  iw  the  owner  untouched^'  And 
again,  •'  The  parties  I  conceive  are  put  into  the  situation 
of  vendor  and  purchaser  by  the  notice,  and  like  every  other 
vendor  and  purchaser  they  must,  of  course,  complete  their 
purchase  according  to  the  provisions,  not  of  the  contract, 
but  of  those  arrangements  which  the  act  of  parliament 
has  substituted  in  lieu  of  the  contract^  in  a  case  where  no 
contract  can  take  place.**  Those  last  words  cannot 
mean  that  it  was  impossible  that  a  contract  should  be 
entered  into,  but  they  must  mean  that  by  the  mere  ser- 
vice of  the  notice  no  contract  had  taken  place. 

The  next  case  was  Stone  v.  The  Commercial  Railway 
Company  {b),  also  before  Lord  Cottenham,  In  that 
case  the  company  had  given  to  the  Plaintiff  the  usual 
notice  to  treat,  and  he  gave  a  counter  notice  stating  his 
interest  and  what  he  was  willing  to  take.  The  com- 
pany summoned  a  jury  and  attempted  to  obtain  a  ver- 
dict respecting  a  piece  of  land,  not  the  same  in  respect 
of  boundaries  as  that  specified  in  their  notice.     The 

{a)  Page  449.  (b)  4  My.  &  Cr.  122. 
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Plaintiff  applied  for  an  injunction,  which  was  granted;  18C1. 


and  ID  the  course  of  his  judgment  Lord  Cottenham  ob- 

1    ^.  mi  1  •        1       .         1  Haynes 

served,  *^  Ihat  notice  ^nd  counter-notice  having  been  ^ 

given,  the  parties  are  in  a  condition  to  come  to  an  agree^  Haynej*. 
went.  If  they  can  agree,  either  as  to  the  whole  or  as  to 
part,  then  so  far  as  that  agreement  extends  the  question 
is  settled.  The  act  uses  the  words  ''  the  lands  in  ques- 
tion." If  the  parties  agree  the  lands  become  the  lands  of 
the  company,  but  if  they  do  not  agree  then  they  are  still 
'Mands  in  question,"  and  the  act  provides  means  by 
which  the  value  is  to  be  ascertained  as  to  the  lands  in 
question.  The  lands  in  question,  as  to  which  the  value 
is  to  be  ascertained,  are  the  lands  mentioned  in  the 
notice.  The  moment  the  company  have  given  the  notice 
the  relative  situation  of  vendors  and  purchasers  is  consti- 
tuted between  the  parties^  and  the  value  of  the  property 
(if  the  parties  cannot  agree)  is  to  be  ascertained  by  re- 
ference to  a  jury." 

It  will  be  observed  that  in  both  of  those  cases  Lord 
Cottenham  states,  that  by  the  notice  to  treat,  the  parties 
were  put  into  the  relative  position  of  vendor  and  pur- 
chaser. What  he  meant  by  that  expression  he  himself 
clearly  explains  in  the  subsequent  case  of  Adams  v. 
London  and  BlackwaU  Railway  Company  (a). 

The  next  case.  Walker  v.  Eastern  Counties  Railway 
Company  (6),  is  the  only  case  in  which  it  has  been  de- 
cided that  the  notice  to  treat  constitutes  a  contract  even 
on  the  part  of  the  company,  for  the  specific  performance 
of  which  a  bill  can  be  sustained  by  the  landowner. 
The  decision  was  certainly  not  approved  by  Lord  Cot- 
tenham^ but  even  if  it  were  sound,  it  would  be  very  far 
from  establishing  the  proposition,  that  such  notice  cbn- 

(a)  !5  M.  &  G.  13«.  {h)  C  Ha.  595. 
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1861.  sCitutes  a  contract  on  the  part  of  the  landowner.     In 

^T'^'^        that  case  notice  was  given  by  the  company  and  a 
t;.  counter-notice  by  the  Plaintiff  (the  landowner),  stating 

Haynbs.  his  claim.  The  company  agreed  with  a  tenant  and 
took  possession,  and  the  landowner  thereupon  filed  his 
bill  for  specific  performance  to  restrain  the  company 
from  pulling  down  the  houses.  The  Vice-Chancellor 
Wiffram  said  {a),  'Hhe  cases  cited  for  the  Plaintiff  clearly 
establish  that  the  notice  served  by  the  company  upon  the 
Plaintiff  had  the  effect  of  making  a  contract  between 
them  for  the  purchase  by  the  Defendants  of  the  Plain- 
tiff's houses.  It  is  clear  that  the  company  could  not, 
after  that  notice,  have  retired  from  it;"  and  the  Vice- 
Chancellor  decreed  that  the  Defendants  should  issue 
their  warrant  to  summon  a  jury  in  three  weeks,  and  re- 
served further  directions  and  costs.  From  this  decision 
an  appeal  was  presented,  but  the  case  was  compro- 
mised. I  may  observe,  that  the  only  case  there  cited 
for  the  Plaintiff  which  could  be  considered  as  counte- 
nancing the  proposition  that  the  notice  to  treat  consti- 
tutes a  contract  was  Stone  v.  Commercial  Railway 
Company  {Jb), 

The  next  case  is  Stamps  v.  Birmingham^  Wolverhamp- 
ton and  Stour  Valley  Railway  Company  (c),  before  Lord 
Cottenham.  In  this  case  the  company  intending  to 
make  a  tunnel  under  the  Plaintiff's  house,  gave  him  no- 
tice of  taking  such  part  of  his  land  as  was  necessary  for 
the  tunnel ;  and  they  entered  under  the  85th  section  of 
the  Lands  Clauses  Consolidation  Act.  In  making  the 
tunnel  they  damaged  the  Plaintiff's  house,  and  the  Plain- 
tiff thereupon  filed  his  bill  and  obtained  an  injunction. 
The  company  then  gave  notice  to  the  Plaintiff  of  taking 

\a)  Page  600.  (c)  1 7  Law  J.  N.  S.  (Chan.) 

(6)  4  My.  &Cr.  UZ.  431. 
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the  whole  of  his  premises.    The  Vice-ChanceUor  Wiff-  1861. 

ram  refused  to  dissolve  the  injunction.     On  appeal  the        „ 
liOrd  Chancellor  dissolved  the  injunction,  holding  that  0. 

the  first  notice  did  not  preclude  the  company  from  Haynes. 
giving  the  second  more  extended  notice.  In  giving 
judgment  the  Lord  Chancellor  said,  '*  Now  I  have  de- 
cided, and  decided  generally  in  all  the  cases  where  the 
question  has  arisen,  that  where  a  company  gives  notice 
to  purchase,  and  where  they  have  described  the  quantity 
of  land  that  they  require,  by  that  means  they  enter  into 
a  contract  with  the  landowner  to  make  the  purchase  and 
that  therefore  they  cannot  afterwards  depart  from  it." 

In  the  next  case  of  Burkingshaw  v.  The  Birmingham 
and  Oxford  Junction  Railway  Company  (a),  the  com- 
pany gave  the  PlaintifFnotice;  and  the  Plaintiff  thereupon 
sent  in  a  claim  for  4,600/.  and  required  the  company  to 
summon  a  jury.  The  company  did  nothing,  and  the 
Court  held  that  the  Plaintiff  could  not  maintain  his 
action  to  recover  his  claim  for  4,500/.  under  the  68th 
section  of  the  act.  In  giving  judgment,  Pollock,  C.  B., 
said,  *'  It  has  been  determined  on  several  occasions  by 
Lord  Cottenham  "  (the  only  cases  before  Lord  Cottenham 
which  were  cited  in  this  case  were  Salmon  v.  Randall 
and  Stamps  v.  The  Birmingham,  S^c.  Railway  Com- 
pany)  "  and  independently  of  his  high  authority,  we  en- 
tirely concur  in  that  opinion,  that  where  a  company,  as 
here,  give  notice  to  a  party  that  they  require  his  lands 
for  their  works,  it  amounts  to  an  agreement  by  them  for 
the  purchase  of  these  lands  assented  to  by  the  opposite 
party,  on  the  terms  of  making  the  compensation  in  the 
way  appointed  by  the  act,  under  which  such  notice  is 
given,  and  binds  both  parties  finally."   Here  the  opinion 

(a)  5  Exch.  475. 
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is  ex  pressed  y  that  the  notice  constitutes  a  contract  on 
the  part  of  the  company  to  take  the  land,  but  not  that 
it  constitutes  a  contract  on  the  part  of  a  landowner  who 
Haynes.  had  taken  no  step  in  the  matter.  The  assent  spoken  of 
must  refer  to  the  assent  indicated  by  making  the  claim 
and  bringing  the  action. 

Very  shortly  after  the  decision  of  that  case  came  the 
case  of  Adams  v.  T/ie  London  and  Blackwall  Railway 
Company  (a),  first  before  Vice-Chancellor  Wigram,  and 
on  appeal  before  Lord  Cottenham.  In  that  case  notice 
was  given  by  the  company  on  the  19th  of  July,  1847; 
and  on  the  9th  of  August  the  landowner  (the  Plaintiff) 
sent  in  his  claim.  On  the  8th  of  November  the  com- 
pany served  a  second  notice,  which  included  the  lands 
comprised  in  the  first  notice,  and  also  some  further 
land,  and  on  the  30th  of  November,  1847,  the  Plaintiff 
sent  in  his  claim  under  the  second  notice.  In  February, 
1848,  the  company  came  to  an  agreement  with  the 
Plaintiff  as  to  the  amount  of  compensation,  but  both 
parties  afterwards  repudiated  this  agreement.  The 
company  subsequently  took  possession  under  the  85th 
section  of  the  Lands  Clauses  Act,  and  the  Plaintiffs 
thereupon  filed  their  bill  against  the  company  insisting 
that  by  the  service  of  the  notice  of  the  8th  of  Novem- 
ber, 1847,  a  good  and  binding  contract  to  purchase  the 
Plaintiff's  interest  was  constituted ;  and  the  bill  prayed 
specific  performance,  and  that  the  company  might  be 
decreed  to  take  all  proper  proceedings  for  ascertaining 
the  amount  of  compensation  according  to  the  act.  To 
this  bill  the  company  demurred,  but  Vice-Chancellor 
Wigram  overruled  the  demurrer  (following  his  own  de- 
cision  in    Walker  v.   The  Eastern   Counties   Railway 

(a)  2  Mac.  &  Gor,  1 1 8. 
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Company).  On  appeal  Lord  Cottenkam  abstained  from 
expressing  any  direct  opinion  as  to  the  decision  in 
Walker  v.  TTie  Eastern  Counties  Railway  Company, 
and  allowed  the  demurrer  on  the  ground  that  as  the 
company  had  taken  possession  under  the  85th  section 
of  the  act,  the  Plaintiffs  had  under  the  68th  section 
the  power  in  their  own  hands  of  compelling  the  com- 
pany to  pay  the  compensation.  But  it  is  clear  that  he 
did  pot  concur  in  the  propriety  of  the  decision  in  Walker 
y.  The  Eastern  Counties  Railway  Company.  In  the 
course  of  his  judgment  the  Lord  Chancellor  said  {a), — 
"The  Vice-Chancellor  seems  to  have  considered  that, 
notwithstanding  the  provisions  of  the  68th  section  and 
the  taking  possession  under  the  86th  section,  the  rela- 
tive position  of  the  parties  in  the  present  case  was  to  be 
considered  as  if  nothing  had  taken  place  beyond  the 
notice  of  the  8th  November,  1847,  and  that  such  notice 
having  constituted  the  relation  of  vendor  and  purchaser, 
this  Court  could  enforce  the  performance  of  all  the  in- 
cidents to  that  relationship.  It  is,  I  think,  quite  true 
that  to  a  certain  extent  and  for  certain  purposes  the  com- 
pulsory taking  of  land  under  the  railway  acts  places 
the  companies  and  the  owners  in  the  relative  situation 
of  purchasers  and  vendors,  such  for  instance  as  to  fixing 
between  them  the  land  to  be  taken.  This  was  all  that 
was  decided  in  Stone  v.  Commercial  Railway  Com- 
pany {b) ;  but  it  by  no  means  follows  that  this  Court  will 
therefore  take  upon  itself  the  specific  performance  of  such 
sales.  If  indeed  the  proceedings  lead  to  an  agreement, 
the  Court  might  do  so ;  for  then,  although  originating 
in  the  compulsory  power,  the  purchase  would  be  to  be 
effected  under  a  private  agreement,  and  so  other  cases 
may  arise,  but  whether  it  would  do  so  if  the  case  de- 


1861. 


(fl)  Page  129, 
Vol.  1—4, 


(6)  4  My.  &  Cr.  122. 
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pended  entirely  upon  the  notice  of  taking  the  lands,  not 
followed  by  any  agreement,  or  indeed  by  any  claim  on 
the  part  of  the  owner  (for  such  is  the  present  case  as 
stated  by  the  bill),  the  amount  of  purchase-money 
therefore  not  being  ascertained,  is  a  question  upon  which 
I  do  not  think  it  necessary  to  express  any  opinion,  be- 
cause I  think  that  the  circumstances  of  this  case  call  for 
a  decision  founded  upon  very  different  principles.''  And 
further  on  he  says :  ''  the  act  does  not  consider  the  notice 
as  constituting  a  contract^  but  as  a  preliminary  step 
bringing  the  parties  together,  who  are  afterwards  to 
settle  the  matter  between  them  by  agreement,  arbitra- 
tion or  the  verdict  of  the  jury."  And  again, ''  It  cannot 
be  that  the  notice  per  se  gives  to  this  Court  jurisdiction, 
for  if  this  were  so,  the  jurisdiction  would  arise  as  soon  as 
the  notice  was  given.'* 


We  have  here  therefore  Lord  CottenhanCs  own  clear 
explanation  of  what  he  meant  by  the  expressions  which 
be  had  used  in  the  prior  cases,  and  he  very  distinctly 
states  his  opinion,  that  though  to  a  certain  extent  and 
for  certain  purposes  the  notice  places  the  parties  in  the 
relation  of  vendor  and  purchaser,  and  involves  some  of 
the  consequences  which  would  flow  from  an  actual  con- 
tract, yet  it  does  not  amount  to  a  contract  which  this 
Court  will  enforce  upon  a  bill  for  specific  performance, 
even  when  filed  by  the  landowner  against  the  company, 
still  less  that  it  constitutes  a  contract  by  the  landowner 
to  sell  his  land. 

The  next  case  which  occurred  was  The  Queen  v.  The 
Birmingham  and  Oxford  Junction  Railway  Com- 
pany (a).  In  that  case  the  company  gave  notice  and 
the  landowner  sent  in  his  claim  and  demanded  to  have 


(a)  II  Q.  B.  634. 
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the  amount  ascertained  by  a  jury.  After  this,  the  three 
years  limited  by  the  123rd  section  of  the  act  for  exer- 
cising the  powers  for  the  compulsory  purchase  of  land 
having  elapsed,  the  landowner  applied  for  a  mandamus 
to  compel  the  company  to  summon  a  jury,  and  a  man- 
damus was  awarded  by  the  Court  of  Queen's  Bench. 
On  writ  of  error  that  judgment  was  affirmed.  Parke,  B., 
in  giving  judgment,  said,  "  the  notice  by  the  company 
amounts  to  an  inchoate  contract  by  them  to  pay  the 
price.  Having  done  so  they  are  bound  to  pay  it,  and 
to  take  the  proper  steps." 


1861. 


Haynes 

0. 

Haynes. 


The  next  case  was  The  Marquis  of  Salisbury  v.  The 
Cheat  Northern  Railway  Company  (a),  in  the  Queen's 
Bench,  on  a  case  sent  from  Chancery.  In  that  case 
the  company  gave  notice  to  the  Plaintiff,  who  offered 
to  accept  600/.  as  the  price  of  his  land,  which  the  com- 
pany refused  to  pay.  The  company  then  had  the  land 
valued  under  the  86th  section,  and  paid  the  amount  of 
the  valuation  into  the  bank,  and  delivered  to  the  Plain- 
tiff their  bond,  but  they  did  not  actually  take  posses- 
sion; and  the  Court  held  that  after  the  expiration  of 
three  years  they  were  entitled  to  take  possession.  In 
the  course  of  his  judgment  Lord  Campbell  expressed 
himself  thus :  ''  Strictly  speaking  there  is  no  pur- 
chase  and  no  contract  created  by  the  notice  under  section 
18,  but  the  company  and  the  landowner  are  placed 
by  the  notice  in  the  same  position  as  if  a  contract 
of  purchase  had  actually  been  entered  into  by  them. 
In  JRegina  v.  Birmingham  and  Oxford  Junction  Rail- 
way Company,  the  judgment  in  which  case  was  con-  . 
firmed  in  the  Exchequer  Chamber,  we  held  that  the 
notice  places  the  company  and  the  landowner  in  the 


(a)  17  Q.  B.  853. 
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1861.  position  of  purchaser  and  vendor,  and  that  the  con- 

^^^^^        tract  thereby  created  may  be  considered  as  mutual,  it 
i;,  being  in  the  landowner's  power  to  compel  the  com- 

Haynes.  pany,  after  the  expiration  of  the  period  prescribed  for 
exercising  their  compulsory  powers,  to  complete  their 
purchase.  It  is  possible  that  there  may  be  no  reci- 
procity in  the  transaction,  that  the  landowner  may  be 
free  and  the  company  bound;  but  we  should  not, 
except  with  the  greatest  caution,  arrive  at  such  a  con- 
clusion. It  seems  to  me,  on  the  contrary,  that  the 
intention  of  the  legislature  was  that  the  contract  of 
purchase  should  be  complete  as  soon  as  the  notice  had 
been  given  by  the  company.  The  great  majority  of 
the  decisions  is  in  favor  of  this  view."  And  Patteson^  J., 
in  the  course  of  his  judgment,  said,  "  I  do  not  at  all 
dissent  from  the  decisions  in  which  it  is  laid  down  that 
the  mere  notice  by  the  company  is  of  itself  sufficient 
to  create  a  contract  of  purchase  between  them  and  the 
landowner"  (a). 

The  observation  of  Lord  Campbell^  that  the  notice 
places  the  company  and  the  landowner  in  the  same 
position  as  if  a  contract  had  actually  been  entered  into, 
must  mean  that  it  does  so  to  some  extent  and  for  some 
purposes ;  if  it  means  more,  it  is  in  direct  contradiction 
to  the  opinion  of  Lord  Cotten/iam,  and  the  observation 
of  Mr.  J.  Palteson  must  be  received  in  the  same 
sense. 

The  next  case  was  The  JSdinburgk  and  Perth  Rail- 

•way   Company  v.   Leven  (i).     By  the  Scotch  Lands 

Clauses  Consolidation  Act,  8  &  9  Vict.  c.  19,  s.  36,  if> 

after  notice  to  treat,  the  landowner  serves  a  notice  om 

(a)  Pajje  856,  (6)  1  Macq.  H.  of  L.  C.  284. 
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the  company^  stating  the  nature  of  his  interest  and  the  1861. 

amount  of  compensation  he  claimsi  then  the  company        „ 
shall  within  twenty-one  days  present  a  petition  to  the  v. 

sheriff  to  summon  a  jury,  and  in  default  the  company  Haynes. 
shall  be  liable  to  pay  to  the  landowner  the  amount  so 
claimed  by  him,  which  he  may  recover  by  action. 
And  by  section  37,  before  presenting  the  petition  to  the 
sheriff  the  company  shall  give  ten  days'  notice  to  the 
landowner,  stating  their  intention  to  have  a  jury  sum- 
moned, and  stating  what  compensation  they  are  willing 
to  pay. 

The  company  in  that  case  omitted  to  give  the  ten 
days'  notice,  and  applied  per  saltum  to  the  sheriff,  who 
refused  their  application.  The  Plaintiff  brought  his 
action  to  recover  the  amount  he  had  claimed|  and  the 
Court  of  Session  decided  in  his  favor ;  and  on  appeal  the 
House  of  Lords  af&rmed  that  decision.  Lord  Chan- 
cellor Si.  Leonards  said,  **  The  notice,  followed  up  by 
what  took  place,  made  it  as  perfect  a  contract  as  could 
exist." 

In  Sparrow  v.  The  Oxford,  Worcester  and  Wolver- 
hampton Railway  Company  (a),  the  question  was 
whether  the  company,  having  given  notice  to  take 
certain  lands,  part  of  Plaintiff's  manufactory,  and  being 
called  upon  to  take  the  whole,  could  abandon  that 
notice  and  proceed  by  tunnelling.  The  Plaintiff  filed 
his  bill  to  restrain  them.  In  giving  judgment  Lord 
Justice  Knight  Bruce  observed,  "  The  notice  (whether 
it  amounts  to  an  actual  contract  or  to  a  declaration  of 
intention  forbidden  by  the  law  to  be  departed  from,  is 
of  no  importance)  had  the  effect  of  a  contract,  and  the 

{a)  9  Hare,  4d6 ;  2  De  G.,  M.  &  G.  94* 


448  CASES    IN    CHANCERY. 

1861.  effect  of  giving  the  Plaintiffs  a  right  to  say  that  the 

,,  lands  mentioned  in  the  contract  should  not  be  takao, 

Haynes  .^1 

i;.  should  not  be  used,  unless  upon  the  terms  that  if  the 

Haynes.  Plaintiffs  desired  to  sell  the  whole  the  Defendants 
should  purchase  the  whole.  From  that  notice  the 
Defendants  are  not  entitled  to  recede." 

The  next  case  was  Morgan  v.  Milman  (a),  before 
Vice-Chancellor  Turner.  In  that  case  lands  were 
settled  to  such  uses  as  A,  and  the  Plaintiff  his  son 
should  appoint,  and  in  default  to  A,  for  life,  then  to 
Plaintiff  for  life,  then  to  Plaintiff's  first  and  other  sons 
in  tail,  with  remainder  over ;  and  the  settlement  con- 
tained a  power  to  the  trustees,  with  the  consent  of  the 
person  entitled  to  the  first  estate  of  freehold,  to  agree 
with  any  railway  company  as  to  amount  of  compen- 
sation for  any  lands  the  company  might  take.  The 
South  Wales  Railway  Company  gave  notice,  and  after 
negociations  about  the  price  an  agreement  was  signed 
by  yl/^  solicitor  and  the  company's  secretary  that  8,000/. 
should  be  deposited  by  the  company  in  a  bank  in  the 
names  of  ilf.  and  N.y  as  security  for  the  amount;  and 
that  thereupon  the  company  should  take  possession, 
which  was  accordingly  done.  The  company  then  gave 
a  further  notice  to  take  more  land,  and  by  agreement  a 
sum  of  7,500Z.  was  paid  to  A,  on  receipt  of  himself  and 
Plaintiff  on  account  of  this  land.  A.  died,  and  the 
Plaintiff,  who  was  his  executor,  filed  this  bill  against 
the  company  and  the  remainderman,  insisting  that  the 
power  of  appointment  ought  to  have  been  held  to  have 
been  agreed  to  be  executed,  and  the  defective  execution 
ought  to  be  made  good. 

Both  the  Vice-Chancellor  and  the  Court  of  Appeal 
(a)  10  Hare,  279 ;  3  De  G.,  M.  &  6.  «4, 
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held  that  there  was  no  contract  for  the  execution  of  the 
power,  and  Lord  Justice  Knight  Bruce  said, "  It  is  essen- 
tial to  the  success  of  the  Plaintifi'  on  this  appeal  to  show 
that  a  binding  and  enforceable  contract,  a  contract  at 
least  in  equity  binding  and  in  equity  enforceable,  was 
made  between  himself  and  his  deceased  father  on  one 
side,  and  the  railway  company  on  the  other ;  whether 
necessarily  a  written  agreement  I  decline  saying,  for  the 
evidence  is  very  far  from  satisfying  me  that  there  was 
any  contract  except  indeed  a  contract  formed  only  by 
the  railway  acts,  an  exception  which  substantially  for 
every  present  purpose  is  no  exception  at  all." 


1861. 


Haymes 

V. 

Haymes. 


Then  came  the  case  of  Inge  v.  T/ie  Birmingham, 
Oxford  and  Wolverhampton  Railway  Company  (a). 
The  Plaintiff  in  this  case  was  seised  in  fee  of  certain 
land  and  buildings,  and  the  railway  company  having 
served  him  with  notice,  he  sent  in  a  claim  for  1,500/. 
The  company  took  possession,  and  the  Plaintiff  served 
them  with  notice  to  summon  a  jury  to  assess  the 
amount  of  compensation ;  but  the  company  not  having 
summoned  a  jury,  the  Plaintiff  brought  an  action  to 
recover  the  1,600/.  *The  company's  solicitor  wrote  to 
the  Plaintiff's  solicitor  that  the  company  would  pay  the 
1,500/.  claimed.  The  Vice-Chancellor  decreed  specific 
performance  of  that  agreement;  and  with  respect 
to  the  effect  of  the  mere  notice,  he  said,  ''The  effect  of 
the  notice  to  treat  is  to  create  the  relation  of  vendor 
and  purchaser  as  between  the  company  and  the  Plaintiff. 
That  upon  that  relation  so  constituted  simply  there 
would  be  a  right  on  the  part  of  an  individual  served 
with  the  notice  to  treat  to  file  a  bill  for  specific:  per- 
formance is  a  proposition  which  I  tJunh  is  not  to  be 


(a)  1  Sm,  &  Giff.  347  ;  8  De  G.,  M.  &  G.  658. 
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]861.  maintained;  but  there  may  follow  on  the  service  of  the 

*,  notice  to  treat  such  a  course  of  conduct  on  the  part  of 

Hatnes         ,  ,  , 

t^,  the  company  as  shall  amount  to  an  agreement,  and  pot 

Haynes.       it  out  of  the  power  of  the  company  to  insist  that  the 

Court  has  not  jurisdiction  to  decree  specific  perform- 

ance,  or  to  insist  that  the  party  served  with  the  notice 

to  treaty  whose  land  the  company  have  taken,  can  only 

recover  his  money  by  one  of  the  modes  pointed  out  in 

the   Land   Clauses   Consolidation  Act."      On   appeal, 

Lord  Cranworth  affirmed   the  decree  on  the  ground 

that  the  letter  of  the  company's  solicitor  constituted  a 

special  agreement  to  purchase  the  Plaintiff's  interest 

for  1,600/. 

These  are  (so  far  as  I  know)  all  the  cases  bearing 
directly  on  this  question,  and  the  inferences  I  draw 
from  them  are  these.  I  consider  that  the  notice  to 
treat  constitutes,  as  between  the  landowner  and  the 
company,  the  relation  of  vendor  and  purchaser  to  a 
certain  extent  and  for  certain  purposes  (that  is  the 
language  of  Lord  CoUenham  in  Adams  v.  The  London 
and  JBlackwall  Railway  Company),  and  that  some  of 
the  consequences  which  flow  from  an  actual  contract 
also  follow  upon  the  notice  to  treat ;  such  as  that  the 
particular  lands  which  the  company  are  to  take,  and 
which  the  landowner  must  give  up  to  the  company  after 
certain  steps  prescribed  by  the  act  shall  have  been 
taken,  are  fixed,  and  that  neither  party  can  get  rid  of 
the  obligation,  the  one  to  take  and  the  other  to  give  up 
the  lands  specified  in  the  notice;  and  that  such  is  the 
meaning  to  be  attributed  to  those  expressions,  which 
may  have  dropped  from  learned  Judges,  which  seem  to 
intimate  that  it  is  a  contract;  but  that  in  no  other 
sense  and  to  no  further  extent  does  the  notice  con- 
stitute a  contract,  at  least  on  the  part  of  the  landowner; 


Haynes 

r. 
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but  at  the  same  time  it  is  perfectly  true  that  if  the  1861. 

company  and  the  landowner  do  after  the  notice  come  to 
an  actual  agreement  for  the  purchase  and  sale  of  the 
land,  that  is  a  contract  which  the  Courts  of  Law  and  Haynes. 
Equity  will  deal  with  just  like  any  other  contract  for 
the  sale  and  purchase  of  land  between  two  individuals, 
notwithstanding  its  having  originated  in  the  exercise  of 
the  compulsory  powers  given  by  the  act.  And  I  think 
that  the  decision  in  Walker  v.  Eastern  Counties  Rail- 
way Company  cannot  be  maintained. 

I  am  therefore  of  opinion  that  neither  upon  principle 
nor  upon  authority  can  the  proposition  be  maintained 
that  the  mere  service  by  the  company  on  the  landowner 
of  the  notice  to  treat  constitutes  a  contract  by  the  land- 
owner to  sell  his  land  to  the  company.  And  if  there 
be  no  contract  to  sell,  there  is  no  conversion. 

But  supposing  that  the  view  of  the  case  which  I 
have  thus  far  taken  could  not  be  supported,  and  that 
the  notice  to  treat  does  constitute  a  contract,  there  still 
remains  another  view,  which  appears  to  me  perfectly 
conclusive  against  conversion.  The  only  reason  why 
a  contract  by  the  owner  of  land  for  the  sale  of  it  to 
another  operates  to  effect  conversion  is,  that  a  Court  of 
Equity  will  compel  him  specifically  to  perform  his 
contract. 

A  Court  of  Equity  considers  that  as  done  which 
ought  to  be  done,  and  which  it  will  compel  to  be  done. 
There  is  no  conversion  at  law.  And  why?  Not 
because  a  Court  of  Law  disregards  the  obligation  of  the 
contract,  for  it  gives  damages  for  the  breach ;  but 
simply  because  a  Court  of  Law  does  not  enforce  spe- 
cific performance.     Conversion  as  arising  from  a  con- 
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tract  to  sell  is  merely  and  exclusively  tbe  consequence 
of  the  application  by  a  Court  of  Equity  of  tbe  doctrine 
of  specific  performance.  Wbere  tbere  can  be  no  spe- 
cific performance  there  can  be  no  conversion.  If  the 
owner  of  land  has  contracted  to  sell  his  land  to  another, 
and  the  case  is  such  that  for  any  reason  whatever,  a 
Court  of  Equity  would,  if  a  bill  were  filed,  refuse  to 
decree  specific  performance,  in  that  case  tbere  is  no 
conversion.  Lord  St.  Leonards,  in  his  Vendors  (f 
Purchasers  (a),  after  observing  that  a  contract  by  a 
man  to  sell  his  estate  revoked  the  devise  of  it  in  equity, 
says,  '^  If  an  agreement  be  such  as  a  Court  of  Equity 
will  not  carry  into  execution,  it  is  clear  that  the  pro- 
perty will  by  the  new  law  (i.e.  the  Wills  Act)  pass  to 
the  devisee,  whatever  might  have  been  the  true  rule 
before." 


Now  I  hold  that  even  if  we  are  to  assume  that  tbe 
notice  to  treat  constitutes  a  contract,  and  a  contract  by 
the  landowner  to  sell  his  land  to  the  company,  a  Court 
of  Equity  will  not  decree  specific  performance  of  such 
a  contract,  even  on  a  bill  by  the  landowner  against  the 
company. 

I  had  occasion  to  consider  this  question  in  Hill  v. 
The  Great  Northern  Railway  Company  (6),  and  decided 
that  a  bill  for  specific]  performance  could  not  be  main- 
tained even  by  the  landowner  against  the  company. 
A  fortiori  a  bill  for  specific  performance  could  not  be 
maintained  by  the  company  against  the  landowner 
where  there  has  been  nothing  but  a  mefe  notice  to 
treat.  I  should  therefore  have  contented  myself  on  the 
present  occasion  with  merely  referring  to  that  case,  and 


(a)  Page  160  (ISth  edit.) 


(6)  I  Jur.  N.  S.  102. 
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expressing  my  adherence  to  the  view  I  then  took,  but  18G1. 

that  a  passage  has  been  cited  from  the  last  edition  of 
Lord  St,  Leonards*  work  on  Veruhrs  ^  Purchasers, 
in  which  his  Lordship,  referring  to  that  case,  states  that 
the  law  is  now  otherwise  settled  (a).  The  passage  is 
this : — **  The  notice  forms  a  binding  contract,  and 
creates  the  relation  of  vendor  and  purchaser,  and  the 
landowner  may  file  a  bill  for  specific  performance,  and 
it  is  no  objection  that  the  price  and  the  compensation 
form  one  sum.  The  notice  is  a  kind  of  inchoate  or 
quasi  purchase,  and  it  places  the  landowner  in  the  same 
position  as  if  there  had  been  a  contract  to  purchase  his 
land ;  he  is  placed  in  the  position  of  a  vendor,  and  he 
may  compel  the  company  to  complete  after  the  expi- 
ration of  the  prescribed  period ;  and  he  is  bound  equally 
with  the  company,  who  may  enter  after  the  expiration 
of  the  term  limited  for  compulsory  purchase,  for  the 
power  of  entry  is  a  power  necessary  for  the  completion 
of  the  purchase,  but  is  not  itself  one  of  the  powers  of 
compulsory  purchase.  The  right,  however,  to  a  specific 
performance  was  lately  denied  by  Vice-Chancellor  Kin- 
derstey,  although  it  was  not  necessary  to  decide  the 
point,  and  a  specific  performance  was  refused  in  a  late 
case  by  the  Master  of  the  Rolls.  But  it  is  now  a  settled 
point  that  a  sale  to  a  railway  company  of  land  for  a  pro- 
posed railway  may  be  enforced  in  equity,  like  any  other 
ccxitract  for  sale  of  land.'' 

Now  as  the  propositions  stated  by  Lord  St.  Leonards 
depend  on  the  esses  referred  to  as  supporting  them,  it 
will  not,  I  think,  be  inconsistent  with  the  deference  I 
Qofeignedly  entertain  for  that  learned  Lord  if  I  examine 
the  cases  upon  which  the  propositions  are  based. 

(a)  Vend.  &  Purcb.  p.  62  (Idth  edit.) 
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Haynes 


forms  a  binding  contract,  and  creates  the  relation  of 
J.  ~  vendor  and  purchaser,  it  is  true  that  it  forms  a  binding 
Haynes.  contract  so  far  as  respects  the  company,  and  it  is  also 
true  that,  to  a  certain  extent  and  for  certain  ptarposes, 
it  creates  the  relation  of  vendor  and  purchaser,  and  this 
is  probably  all  that  Lord  St.  Leonards  meant  to  say. 
But  it  is  rather  remarkable  that  the  cases  cited  for  this 
proposition  do  not  bear  it  out.  In  the  first  of  thero, 
which  is  Doo  v.  London  and  Croydon  Railway  Com- 
pany (a),  there  was  no  notice  to  treat  given  by  the 
company  at  all.  In  that  case  Plaintiff  was  lessee  of  a 
wharf  and  premises  under  the  Croydon  Canal  Company 
for  an  unexpired  term  of  nineteen  years,  determinable 
on  his  receiving  from  the  company  six  months*  notice 
and  two  years*  reserved  rent.  A  bill  was  pending  in 
parliament  in  May,  1835,  for  power  to  make  the  rail- 
way. The  Plaintiff  and  several  other  persons,  also 
lessees  under  the  canal  company,  gave  notice  that  they 
would  unite  with  the  canal  company  in  opposing  the 
bill,  in  consequence  of  which,  on  the  13th  of  May, 
1835,  an  agreement  in  writing  was  made  between  the 
promoters  of  the  bill  of  the  first  part,  the  canal  company 
of  the  second  part,  Plaintiff  and  several  others  of  the 
lessees  under  the  canal  company  of  the  third  part,  and 
Plaintiff  and  several  other  persons  being  owners  of  barges 
on  the  canal  of  the  fourth  part,  by  which  the  promoters 
agreed  that,  if  any  of  the  lessees  should  be  applied  to  by 
the  railway  company  to  treat  for  and  sell  any  part  of 
their  premises,  or  without  being  so  applied  to,  if  any  of 
the  lessees  should  by  notice  in  writing  given  to  the  rail- 
way company  signify  his  desire  to  sell  the  whole  of  his 
premises,  then  he  should  be  entitled  to  have  and  receive 

(a)  1  Railw.  Cases,  257. 
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such  coDipensation  as  should  be  agreed  upon  between  1861. 

him  and  the  railway  company ;  and  that  in  case  they        jj^^'^'^ 
could    not  agree   within    twenty-one   days   after   such  p. 

notice,  then  the  amount  of  the  compensation  should  be        Haynes. 
ascertained  by  a  jury  in  the  same  manner  as  any  other 
compensation  provided  for  by  the  act,  or  by  arbitration, 
if  required  by  the  railway  company. 

In  consequence  of  this  agreement  all  opposition  to 
the  bill  was  withdrawn,  and  the  act  was  passed  for 
making  the  railway,  by  which  act  the  railway  company 
was  empowered  to  purchase  the  property  of  the  canal 
company,  which  the  railway  company  accordingly  did. 

On  the  21st  of  August,  1837,  Plaintiff  gave  written 
notices  to  the  railway  company  that  he  was  desirous  of 
selling  the  whole  of  his  premises,  and  claiming  for  pur- 
chase-money and  compensation  sums  amounting  to- 
gether to  6,629/. 

The  railway  company,  on  26th  September,  1837, 
sent  a  notice  to  the  Plaintiff  to  determine  his  lease  at 
the  expiration  of  six  months,  and  offering  to  pay  him 
two  years'  improved  rent,  according  to  the  provisions  of 
bis  lease.  The  Plaintiff  thereupon  61ed  his  bill  for  an 
injunction,  which  was  granted  in  default  of  an  answer. 
On  a  motion  by  the  company  to  dissolve  the  injunction, 
it  was  dissolved  by  the  Vice-Chdncellor,  but  his  order 
was  reversed  by  the  Lord  Chancellor.  In  giving  judg- 
ment on  appeal  the  Lord  Chancellor  observed,  that  the 
moment  the  Plaintiff^s  notice  was  given  the  relative 
situations  of  vendor  and  purchaser  commenced,  and  that 
the  railway  company  having  contracted  to  purchase 
the  lessee's  interest  had  no  right  to  determine  what 
they  had  so  agreed  to  purchase.    That  case,  therefore. 
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Haynes 

r. 
Haynes. 


was  decided  not  on  a  notice  to  treat  (for  there  was 
none),  but  on  a  special  agreement. 

The  other  two  cases  which  are  cited  in  support  of  this 
first  proposition  are  Reg,  v.  The  JBirming/iam,  ^c. 
Railway  Company ^  and  Morgan  v.  Milman,  to  which 
I  have  before  referred ;  but  neither  of  these  three  cases 
establishes  the  proposition  that  the  notice  to  treat  forms 
a  binding  contract,  at  least,  on  the  part  of  the  land- 
owner, or  creates  the  relation  of  vendor  and  purchaser 
for  all  purposes. 

As  to  the  proposition  that  the  landowner  may  file  a 
bill  for  specific  performance,  Lord  St»  Leonards  cites 
Walker  v.  ITie  Eastern  Counties  Railway  Company 
(which  no  doubt  supports  that  proposition),  but  his 
Lordship  adds,  in  the  note,  '^  See  Adams  v.  London  and 
Blackwall  Railway  Company  (a) ;  Hyde  v.  Edwards  (i); 
South  Eastern  Railway  Company  v.  Knott  (c) ;  Inge  v. 
Birmingham^  Sfc,  Railway  Company  (d).  See  Munroe 
V.  Newry  ^c.  Railway  Company  (€)." 


Now  with  respect  to  Adams  v.  London  and  Black- 
wall Railway  Company,  all  the  observations  of  Lord 
Cottenham  in  that  case  (to  which  I  have  before  referred) 
are  opposed  to  the  proposition  that  the  landowner  may 
file  a  bill  for  specific  performance,  where  there  has'  been 
nothing  but  a  notice  to  treat.  Hyde  v.  Edwards  does 
not  touch  the  question ;  nor  does  The  South  Eastern 
Railway  Company  v.  Knott.  In  Inge  v.  Birmingham, 
^c.  Railway  Company,  we  have  the  clearly-expressed 


(a)  2  M.  &  G.  118. 
(6)   12  Beav.  160. 

(c)  10  Hare,  122. 

(d)  1  Sm.  &  Giff.  347 ;  8 


De  G.,  M.  &  G.  658. 

(e)  2  Jr.  C.   R.  260;    1 
Kay  &  J.  84. 
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opinion  of  the  Vjce-Cbancellor  Stuart  that  the  pro-  1861. 
position  cannot  be  maintained  that  an  individual  served 
with  the  notice  to  treat  might  file  a  bill  for  specific 
performance  ;  and  there  is  nothing  in  Lord  Cranworth^s  Haynes. 
judgment  on  the  appeal  affording  the  slightest  indi- 
cation of  his  dissent  from  that  opinion.  In  Munroe  v. 
Neurry^  Sic.  Railway  Company,  there  was  a  special 
agreement  between  the  landowner  and  the  company, 
by  which  the  company  agreed  to  give,  and  the  land- 
owner agreed  to  accept,  1 10/.  in  full  for  the  purchase- 
money  and  compensation ;  and  the  landowner  having 
presented  a  petition  to  compel  payment  of  the  money, 
the  Lord  Chancellor  of  Ireland  dismissed  the  petition, 
on  the  ground  that  a  Court  of  Equity  would  not  inter- 
fere unless  the  ends  of  justice  required  it,  but  without 
prejudice  to  an  action  at  law  by  the  petitioner.  The 
case  cited  by  Lord  ^S^  Leonards  (a)  is  Pinchinv.  London 
and  Blachwall  Railway  Company ,  in  which  the  Vice- 
Chancellor  Wood  made  observations  tending  to  the 
conclusion  that  Walker  v.  Eastern  Counties  Railway 
Company  cannot  be  considered  as  a  binding  authority. 

With  respect  to  the  last  proposition  of  Lord  8t, 
Leonards,  that  it  is  now  a  settled  point  that  a  sale  to  a 
railway  company  of  land  for  a  proposed  railway  may 
be  enforced  in  equity  like  any  other  contract  for  sale  of 
land,  the  cases  cited  by  his  Lordship  for  that  propo- 
sition are  Hawkes  v.  Eastern  Counties  Railway  Com- 
pany {J))  \  and  Nash  v.  Worcester  Improvement  Com- 
missioners  (c).  Now  in  Hawkes  v.  Eastern  Counties 
Railway  Company,  the  bill  was  filed  for  specific  per- 
formance of  a  special  agreement  between  the  company 
and  the  landowner,  by  which  the  company  agreed  to 

(a)  1  Kay  &  J.  34.  5  Clark,  331. 

(6)  1  De  G.,  M.  &  G.  737 ;         (c)  1  Jur.  N.  S.  973. 
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1861.  pay  him  a  certain  sum  for  his  land.     In  fact,  there  was 

^^'^''^^         never  any  notice  to  treat  given  by  the  company  at  all. 
FIaynes 

Haynes.  In   Nash  v.   The   Worcester  Improvement    Commis- 

sioners {a)  the  commissioners  gave  notice  to  the  Plaintiff, 
and  he  sent  in  a  claim,  by  which  he  claimed  9602. 
The  parties  not  agreeing,  the  question  of  amount  was 
submitted  to  a  jury,  who  awarded  750/.  The  com- 
missioners never  paid  or  invested  any  part  of  the 
money,  but  entered  into  possession,  and  pulled  down 
part  of  the  premises  which  were  unoccupied.  The 
landowner  filed  his  bill  for  specific  performance.  The 
counsel  for  the  commissioners  did  not  resist  the  decree, 
and  admitted  the  title  and  all  the  facts,  but  called  the 
attention  of  the  Court  to  a  certain  mortgage  and  deed 
of  settlement  of  the  26th  May,  1852,  authorized  and 
confirmed  by  a  special  act  of  parliament,  which  facts, 
as  the  counsel  suggested,  rendered  it  doubtful  whether 
any  decree  would  be  of  use.  Specific  performance  was 
decreed.  In  that  case,  therefore,  there  was  not  merely 
a  notice  to  treat,  but  the  parties  had  had  the  price 
settled  by  a  jury,  and  the  commissioners  had  thereupon 
taken  possession  of  the  land.  Having  regard  to  these 
two  cases  being  cited  by  Lord  St.  Leonards  in  support 
of  the  last  proposition,  it  must,  I  think,  be  assumed  that 
his  Lordship  only  intended  thereby  to  lay  down  that 
if  there  be  an  actual  sale  by  the  landowner  to  the 
company,  whether  arising  out  of  a  notice  to  treat  or 
not,  such  sale  may  be  enforced  in  equity  like  any  other 
contract  for  sale  of  land. 

But  whatever  may  be  thought  with  respect  to  the 
possibility  of  the  landowner  filing  a  bill  against  the 

(a)  1  Jur.  N.  S.  973. 
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company  for  specific  performance  on  a  mere  notice  to 
treat,  it  must  be  remembered  that  the  question  which 
is  alone  material  with  respect  to  conversion  is  whether 
a  bill  will  lie  by  the  company  against  the  landowner. 
What  shall  we  say  with  respect  to  a  bill  for  specific 
performance  filed  by  the  company  against  the  land- 
owner^  when  nothing  whatever  has  taken  place  but  the 
service  of  the  notice  to  treat  ?  What  is  the  decree  to 
be?  If  it  is  to  be  by  analogy  to  the  decree  in  Walker 
V.  Eastern  Counties  Railway  Company ^  it  must  be  a 
decree  directing  the  company  to  issue  their  warrant  to 
summon  a  jury.  So  that  the  suit  would  present  the 
strange  spectacle  of  the  company  asking  the  Court  for 
a  decree  against  itself^  and  that  decree  to  compel  the 
company  to  do  an  act  which  they  may  do  of  their  own 
free  will  whenever  they  please.  Certainly  such  a  decree 
as  that  was  never  yet  made.  I  should  have  said  that 
no  one  ever  even  heard  of  such  a  bill^  were  it  not  that 
such  a  bill  was  actually  brought  before  me  a  short  time 
since  in  the  suit  of  The  Metropolitan  Railway  Com* 
pany  v.  Barker.  In  that  case  the  Defendant  demurred, 
and  the  company  consented  to  dismiss  their  bill. 


1861. 


Haynes 

V. 

Hatnes. 


I  am  clearly  of  opinion — 1st,  that  the  notice  to  treat 
served  by  the  company  does  not  constitute  a  contract 
by  the  landowner  for  the  sale  of  his  land ;  and  2ndly, 
that  if  it  did,  a  bill  for  specific  performance  will  not  lie 
lagainst  the  landowner  in  respect  thereof,  and  that 
therefore  there  is  no  conversion. 


But  two  passages  have  been  cited  from  Lord  St, 
Leonards'  Vendors  ^  Purchasersj  as  showing  that  the 
notice  to  treat  causes  conversion.  One  of  those  pas- 
sages is  in  page  66,  and  is  as  follows : — "  Where  a 
person  is  competent  to  sell,  and  a  binding  contract,  or 

Vol.  1—4.  K  K 
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1861.  what  is  tantamount  to  it,  is  made  under  an  act  giving  a 

company  power  to  take  land,  the  landowner's  interest 
is  converted  into  personalty,  and  will  go  to  his  personal 
representative,  notwithstanding  a  devise  by  him  before 
the  sale  of  the  estate."  And  for  this  proposition  three 
cases  are  cited  in  the  note,  viz.  Ex  parte  Hawkins  (a^ 
Galliers  v.  Allen  (&),and  Richards  v.  Attorney- Genera 
of  Jamaica  (c). 

Now  Ex  parte  Hawkins  did  not  rest  on  the  notice  to 
treat,  but  on  a  special  contract;  for  the  price  had  been 
fixed  by  the  surveyors  of  the  parties,  and  the  land- 
owner had  sent  an  abstract  of  his  title.  In  Galliers  v. 
Allen  the  value  had  been  assessed  by  a  jury  at  700/., 
and  the  amount  had  been  paid  into  the  bank  to  the 
account  of  the  landowners.  And  Richards  v.  Attorney* 
General  for  Jamaica  was  a  case  under  the  act  for  the 
abolition  of  slavery,  where  the  slaveowner,  anticipating 
the  operation  of  the  act,  made  his  will  bequeathing  the 
expected  compensation-money ;  and  it  was  held  that  he 
could  do  so  by  a  will  not  attested  by  three  witnesses. 
So  that  the  citation  of  these  cases  shows  that  Lord 
St.  Leonards  did  not  mean  to  lay  down  the  proposition 
that  a  mere  service  of  a  notice  to  treat  would  effect 
conversion. 

The  other  passage  cited  was  from  page  160,  and  is 
as  follows  : — "  As  to  dispositions  by  vendors ;  under 
the  old  law,  as  we  have  seen,  a  contract  by  a  man  to 
sell  his  estate  revoked  his  will  in  equity,  although  not 
at  law,  and  the  rule  has  been  held  not  to  be  varied 
by  the  statute ;  and  the  same  rule  prevails,  although 
the    sale   is   under  compulsion   of  a   railway."      And 

(a)  13  Sim.  569.  (c)  6  Moo.  P.  C.  381. 

(6)  Ibid.  577,  n. 
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for  this  the  case  of  In  re  Manchester^  S;c.  Railway 
Company  (a)  is  cited  in  the  note ;  but  in  that  case  the 
conversion  was  effected,  not  by  a  mere  notice  to  treat,  ©. 

but  by  an  actual  contract  entered  into  by  the  land-  Haynes. 
owner  for  the  sale  of  his  land  to  the  company.  So 
that  all  that  Lord  St,  Leonards  meant  was,  that  if  a 
testator  sold  the  land  it  would  effect  conversion,  even 
though  the  contract  for  sale  originated  in  the  exercise 
of  the  compulsory  powers  of  the  act. 

The  result  I  arrive  at  is,  that  there  is  no  conversion 
in  the  case  now  before  me.  There  must  therefore  be  a 
declaration  that  the  devisees  under  the  will  are  entitled 
to  the  purchase-money. 

(a)  19  Deav.  Z(i5. 
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Feb.  13. 
April  17. 

Settlement. 

Covenant  to 

settle  future 

Property. 


BROOKS  V.  KEITH. 


Where  a  cove-     I  HE  question  in  this  case  was  as  to  what  property 


nant  to  settle 
after-acquired 
property  was 
contained  in  a 
settlement  exe- 
cuted on  the 
marriage  of  a 
lady,  who  at 
the  time  was 
entitled  to  a 


was  comprised   in  a  covenant  to  settle  after-acquired 
property  contained  in  a  marriage  settlement. 


contmgent  m- 
terest  liable  to 
be  divested. 


The  covenant  in  question,  which  was  contained  in  the 
marriage  settlement  of  Mr.  Charles  Brooks  and  Eliza 
his  wife,  dated  the  5th  of  October,  1842,  was  as  fol- 
lows:—" It  is  hereby  agreed,  that  the  whole  of  the 
portion  or  fortune  of  the  said  Eliza  Snook,  and  all  her 
future  property,  either  by  gift,  bequest,  descent  or  other- 
but  which  after-  wise,  shall  be  settled  in  the  manner  hereinafter  men- 

pMse^ssionTand  ^'^"^^  °'*  referred  to,  (that  is  to  say,)  it  is  in  pursuance 
who  afterwards  and  performance  of  the  said  agreement,  and  in  con- 
became  entitled  gideration  of  the  said  intended  marriaee,  expressed  to 
to  property  to     ,  ,  ,        ,   ,     ,        .  «  ,  , 

be  covenanted,  agreed  and  declared  by  and  between  the 

parties  hereto,  and  particularly  the  said  Charles  Brooks 
and  the  said  Eliza  Snook  do  hereby  for  themselves 
severally  and  respectively,  and  their  several  and  respec- 

tion :  lietd,  that  ^j^^  heirs,  executors  or  administrators,  covenant  with 

the  property  ^o    ,  .      '  .  . 

which  the  lady    the  said  G.  E,  Keith  and  H.  J.  Keith,  their  executors 

was  contm-  ^nd  administrators,  that  in  case  the  said  intended  mar- 
at  the  time  of  "age  shall  be  solemnized  and  take  effect  within  six 
her  marriage       calendar  months  from  the  date  hereof,  in  case  at  any 

came  within  the  ^j^^  ^^  ^j^^^^  hereafter  during  the  joint  lives  of  the  said 

terms  of  the  ^        ®         •^ 

covenant,  but      Charles  Brooks  and  Eliza  Snook  any  real  or  personal 

that  the  pro-       estate,  being  of  the  value  or  amount  in  any  case  of  60Z. 

Serty  settled  to 
er  separate 
use,  and  as  to  which  there  was  a  proviso  against  alienation,  was  not  included 
in  it. 


her  separate 
use,  as  to  part 
of  which  there 
was  a  proviso 
against  aliena- 
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or  upwards,  shall  descend  or  devolve  to  or  vest  in  the 
said  Eliza  Snook,  or  to  any  person  or  persons  in  trust 
for  her,  or  to  or  in  trust  for  the  said  Charles  Brooks  in 
her  right,  all  such  real  or  personal  estate  as  aforesaid 
shall  by  him  the  said  Charles  Brooks  and  Eliza  Snook, 
but  at  the  expense  of  the  said  trust  estate,  as  far  as  the 
said  Charles  Brooks  shall  become  interested  therein,  be 
forthwith,  or  as  soon  as  the  case  will  admit,  and  upon 
the  request  of  the  said  6?.  E.  Keith  and  H,  J.  Keith 
or  other  the  trustees  or  trustee  for  the  time  being  of 
these  presents,  be  conveyed,  assigned  and  transferred 
by  him  the  said  Charles  Brooks,  his  heirs,  executors  or 
administrators,  and  by  her  the  said  Eliza  Snook,  unto 
and  to  the  use  of  the  said  G,  E,  Keith  and  H,  J.  Keith 
or  other  the  trustees  or  trustee  for  the  time  being  of 
these  presents,  their  heirs,  executors,  administrators  or 
assigns,  upon  the  trusts  herein  declared."  The  settle- 
ment contained  a  power  to  Mrs.  Brooks  to  appoint  the 
property  by  will. 


1861. 


Mrs.  Brooks,  at  the  time  of  her  marriage,  was  under 
the  will  of  her  grandfather  interested  in  certain  free- 
hold and  leasehold  property,  which  was  limited  to  her 
mother  Mary  Keith  for  life,  with  remainder  to  such  of 
the  children  of  Mary  Keith  as  should  be  living  at  her 
death.  Mary  Keith  died  subsequently  to  the  date  of 
the  marriage  of  Mrs.  Brooks,  who  thereupon  became 
entitled  in  possession  to  a  share  of  this  property. 


Mrs.  Brooks  was  at  the  time  of  the  marriage  also 
interested  in  certain  leasehold  property  which  under  a 
settlement  stood  limited  in  trust  for  Mary  Keith  for  life, 
with  remainder  to  Mrs.  Brooks  and  three  other  children 
of  Mary  Keitk  for  their  lives,  with  benefit  of  survivor- 
ship, with  remainder  to  the  children  of  the  four.    The 
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settlement  under  which  this  property  stood  limited  con- 
tained a  direction  that  the  shares  of  daughters  in  the 
rents  should  be  to  their  separate  use,  and  also  a  proviso 
for  forfeiting  the  share  of  any  child  who  should  "  sell, 
assign  or  otherwise  part  with  or  dispose  of  the  same." 

Mrs.  Brooks,  after  the  marriage,  became  entitled  to 
a  residue  given  to  her  separate  use  by  the  will  of  her 
mother. 

Mr.  Glasse  and  Mr.  De  Gex,  for  Mrs.  Brooks,  con- 
tended that  neither  of  the  properties  came  within  the 
covenant.  The  freehold  property  was  vested  at  the  date 
of  the  marriage,  though  liable  to  be  divested.  With 
regard  to  the  leasehold  property  and  residue,  they  were 
settled  to  her  separate  use,  and  could  not  be  held  to 
come  within  the  terms  of  the  covenant ;  and  as  to  some 
of  the  leaseholds  there  was  a  proviso  against  alienation. 

Mr.  W.W.  Mackeson  for  Mr.  Brooks. 

Mr.  Toller  and  Mr.  Elderton  for  the  trustees  of  the 
settlement. 

The  following  cases  were  cited  : — Riley  v.  Garnett  (a); 
Wilton  V.  Colvin  (i) ;  Wilcox  v.  Smith  (c) ;  Ex  parte 
Blake  (d). 


The  Vice-Chancellor. 

The  object  of  the  clause  m  question  is  only  to  affect 
such  property  as,  if  there  had  been  no  such  clause,  the 
husband  would  have  been  entitled  to;  and  therefore  it 

(a)  3  De  G.  &  Sm.  629. 
{b)  3  Drew.  617. 


(c)  4  Drew.  40. 
{df)  16  Beav.  463. 
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cannot  apply  to  any  property  in  which  the  wife  had  a 
separate  estate^  inasmuch  as  the  husband  would  not 
have  had  an  interest  in  it.  The  whole  property  is  in  the 
wife,  and  the  husband  does  not  take  anything  in  re- 
mainder; and  the  wife  is  only  to  have  power  to  dispose 
of  it  by  will  and  not  by  deed ;  and  the  object  is  only  to 
affect  such  property  as  the  husband,  and  not  the  wife, 
might  otherwise  become  interested  in. 


1861. 


At  the  time  of  the  marriage,  under  the  will  of  Mrs. 
Brook's  grandfather  certain  freeholds  were  devised  to 
his  wife  for  her  life  (who  was  then  dead),  with  remainder 
to  his  daughter  Mrs.  Keith  for  her  life,  and  after 
her  death  then  to  such  children  as  she  should  have 
living  at  her  decease,  as  tenants  in  common.  So  that 
at  the  time  of  the  marriage,  the  mother  Mrs.  Keith 
being  alive  and  having  two  children  then  living,  the  only 
interest  which  Mrs.  Brooks  had  was  contingent  on  her 
surviving  her  mother.  On  the  mother's  death  Mrs. 
Brooks  became  entitled  to  a  vested  interest  in  a  moiety 
in  fee  simple ;  and  it  is  clear  that  this  does  come  within 
the  express  terms  of  this  covenant,  for  it  was  real  estate 
which  during  the  joint  lives  of  Mr.  and  Mrs.  Brooks 
devolved  to  and  vested  in  Mrs.  Brooks, 


The  next  property  is  under  a  deed  dated  22nd 
February,  1822,  by  which  Mrs.  Brooks'  father  settled 
leaseholds  upon  trust  to  pay  the  rents  to  the  mother 
Mrs.  Keith  for  life,  and  after  her  death  to  pay  the  rents 
to  and  amongst  her  four  children  nominatim,  one  of 
whom  was  Mrs.  Brooks,  for  their  lives,  with  survivor- 
ship; and  it  was  provided  that  if  any  of  them,  being 
daughters,  should  marry,  her  share  should  be  for  her 
separate  use ;  so  that  at  the  time  of  the  marriage  she 
had  a  reversionary  interest  in  one  third ;   but  as  that 
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share  was  to  her  separate  use^  it  appears  to  me  that  that 
does  not  come  within  the  covenant. 

The  remaining  property  is  derived  under  the  will  of 
Mary  Keith,  the  mother  of  Mrs.  Brooks,  whereby,  after 
giving  certain  freeholds  on  trust  for  conversion,  the  tes- 
tatrix gives  the  proceeds  and  the  residue  of  her  personal 
estate  to  Mrs.  Brooks  for  her  separate  use;  and  by  the 
same  will  leaseholds  are  given  to  the  separate  use  of 
Mrs.  Brooks.  None  of  this  property  comes  within  the 
covenant 


In  the  indenture  of  1822  is  a  clause  which  requires 
observation.  That  clause  provides  that  the  sons  and 
daughters  shall  not  sell,  assign,  or  otherwise  dispose  of 
or  mortgage  their  shares,  and  that  if  they  do  so  thdr 
shares  shall  go  amongst  the  others.  If  the  Court  in  this 
suit  were  to  direct  an  assignment,  the  question  would 
arise  whether  such  an  assignment  would  come  within  the 
meaning  of  this  clause, ''  sell,  assign,"  &c.  I  should  be 
inclined  to  think  that  it  would  not;  and  that  by  the 
clause  was  meant  such  an  alienation  as  would  deprive 
the  parties  of  the  property.  It  appears  to  me  that  I 
ought  not  to  make  Mrs.  Brooks  incur  the  risk  of  an 
assignment,  and  therefore  I  shall  merely  declare  that 
the  property  under  the  grandfather's  will  does  come 
within  the  covenant,  but  that  the  other  properties  are 
not  affected  by  it. 
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May  27. 

TURNER  r.  SPOONER.  ^„^gku. 

J.  HIS  was  the  hearing  of  the  cause  to   make  per-  The  principle 

petual  an  injunction  granted  for  restraining  the  inter-  as  to  ancient 
1        1       TV  i.      .  /.     t       T^i  .     -^f  .         Iignts  IS,  that 

raption  by  the  Defendants  of  the  Plaintiff  s  ancient  the  owner  of  the 

lights.  dominant  tene- 

ment cannot 
depart  from  the 
The  Plaintiff  was  a  tailor^  carrying  on  business  in  mode  of  user 

Birmingham;   his   business  premises  abutted  upon  a  |"htaniially. 
small    yard    belonging    to    the    Defendants,    Messrs.  change  the  po- 
Spaoner,  bankers,   whose   back   parlor  abutted   upon  sition  of  his 
and   looked   into   the  yard,  and    was    overlooked    by  ^f^^^^  ^[^^  Q,.jl 
one  of  the  Plaintiff's  windows.     The  Plaintiff  had  in  ginal  aperture 

the  wall  of  his  house  two  apertures,  one  of  which  was  >"5®  '^  ^^J 

^  windows  have 

but  a  few  feet  from  the  ground,  and  the  other  on  a  been  put.    But 
higher  level.     Both  had  been  used  with  windows  long  'f  .^®  ^^s,  in 
enough  to  acquire  the  character  of  ancient  lights,  and  contracted  U) 
they  had  been  so  used,  fitted  with  windows,  of  which  any  given  ex- 

the  framework  was  so  heavy  and  large  as  to  contract  ^®"'^.  eorigina 

•^  °  ^  opening  by 

considerably  the  number  of  square  feet  accessible  for  windows  of 
the  passage  of  light  through   the  openings,  and  the  a"^>R"c  and 
glazing   of  the  windows  consisted  of  small  panes  of  t|,re,  he  may 
glass,  with  leaden  framework,  such  as  is  used  in  cot-  without  affect- 
tages  and  small  farmhouses.     The  windows  originally  Ignlace  Tifose 
opened  outwards,  and  one  of  them  could  only  be  opened  windows  by 

partially.      Recently    Mr.   Turner  had   rebuilt  or  re-  windows  of  an 

,  ,  .  .  improved  struc- 

paired  his  premises,  and  he  retained  in  the  new  wall  ture  that  let  in 

apertures  of  exactly  the  same  size,  and  in  exactly  the  "jore  light  and 

air 

same  positions  as  the  original  apertures ;  but  he  put  in 
DOW  windows,  opening  inwards.  The  windows  were 
what  are  called  French  windows,  with  small,  or  at  least 
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moderate-sized  frames,  and  large  plates  of  good  glass. 
And  it  was  admitted  that  the  new  windows  contracted 
the  area  of  the  old  apertures  much  less  than  the  former 
windows ;  that  of  course  they  admitted  more  light  and 
air,  and  that  they  gave  greater  facility  for  any  inmate 
of  Mr.  Turner's  house  to  look  out  into,  and  to  ha?e 
access  to,  Messrs.  Spooner' s  yard. 


Previously  to  this  alteration,  and  before  Mr.  Turner 
personally  occupied  his  premises,  his  tenant  had  iron 
bars  to  the  windows,  and  having  removed  them,  had 
been  required  by  Messrs.  Spooner  to  put  them  up  again, 
and  he  did  so.  It  did  not  appear  whether  Mr.  Turner 
had  been  consulted,  or  objected  or  acquiesced.  After 
the  alteration  of  the  windows,  Messrs.  Spooner  ohjectei 
to  it,  and  the  Plaintiff  insisting  on  his  right,  they  put 
up  in  their  own  yard,  and  within  a  few  inches  of  the 
windows,  a  large  frame,  adapted  and  intended  to  receive 
iron  bars,  and  in  the  meantime  provided  with  thick 
plates  of  glass ;  so  that,  whichever  way  the  frame  was 
used,  it  would  have  operated  as  a  sort  of  screen,  inter- 
rupting seriously  the  access  of  light,  and  to  some 
extent  the  access  of  air  to  the  Plaintiff's  tenement, 
the  entire  distance  between  the  walls  of  the  two  houses 
being  very  small,  so  that  the  maximum  of  light  attain- 
able was  not  large,  and  any  diminution  of  it  was  of 
importance.  These  were  the  principal  proved  or  ad- 
mitted facts. 


Mr.  Glasse  and  Mr.  Springall  Thompson  for  the 
Plaintiff. 

The  defence  will  be  really  nothing  more  than  this, 
that  our  ancient  windows  were  clumsy  and  bad  win- 
dows ;  casements  with  thick  frames  that  intercepted 
light  pro  tanto  ;  and  that  we  have  since  put  in  good 
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modern  windows,  that  do  not  intercept  so  much  light. 
They  say  that  by  that  alteration  we  have  lost  our  right 
of  ancient  lights.  This  is  wholly  mistaking  the  prin- 
ciple. We  admit  that  you  are  restricted,  as  the  owner 
oF  ancient  lights,  to  the  right  as  it  has  been  used ;  but 
that  means  not  user  modo  et  forma  to  the  minutest 
particular,  but  user  as  it  has  substantially  been.  You 
may  not  change  the  locality  oF  your  lights ;  you  may 
not  so  use  them  as  to  increase  the  limits  of  the  ancient 
abstraction  from  the  right  of  enjoyment  of  the  servient 
tenement.  But  you  are  not  precluded  from  applying 
modem  improvements,  for  the  enjoyment  of  the  light 
and  air  in  a  more  beneficial  manner  to  yourself.  The 
right  of  preventing  your  neighbour  from  building  with- 
out  limit,  and  the  right  of  looking  out  into  your  neigh- 
bour's premises,  are  no  doubt  injuries.  But  the  injury 
18  not  increased  by  the  fact  of  your  letting  in  through 
the  old  aperture  more  light  than  you  did  before. 
Because  we  let  the  light  flow  in  in  a  larger  quantity, 
keeping  still  to  the  original  aperture,  we  do  not  alter 
the  nature  of  the  easement.  The  easement  is  the  old 
aperture  in  the  wall,  and  the  contention  on  the  other 
side  roust  be,  that  because  our  ancestors  made  clumsy 
windows,  and  so  let  in  less  light  than  would  pass 
through  the  aperture,  we  are  not  at  liberty  to  improve 
the  structure  of  our  windows.  They  cited  Cooper  v. 
Hubbuck  (a) ;  Calkwell  v.  Russell  (6) ;  Hutchinson  v. 
Copestake  (c). 


1861. 


Turner 

V. 

Spooner. 


Mr.  Baily  for  the  Defendants. 

The  principle  is,  not  that  you  are  entitled  as  owner  of 
ancient  lights  to  the  entire  opening  in  the  wall.  You 
are  entitled  to  it  as  you  have  used  it,  and  no  further. 


(a)  9  W.  Rep.  352. 

lb)  26  L.  J.  N.  S.  Ex.  34. 


(c)  8C.B.  Rep. N.S.I 02. 
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Suppose  the  Plaintiff  had  blocked  up  the  opening  for 
twenty  years  with  a  fast  shutter ;  could  he  now  remove 
thaty  and  use  the  opening  as  an  ancient  light  ?  Clearly 
not.  Are  you  then  to  say  in  what  proportions  he  may 
enlarge  the  area  for  light?  If  so,  what  certain  rule  is 
there  ?  The  rule,  and  the  only  certain  rule^  is,  that  yoa 
must  measure  the  right  by  the  actual  enjoyment^  the 
user.  The  Plaintiff  had  an  ancient  light,  contracted  to 
given  dimensions  by  the  windows  he  used ;  that  was 
his  mode  of  user.  He  cannot  go  beyond  that.  It  is 
not  necessary  that  we  should  show  actual  damage, 
though  we  can  show  it.  The  right  of  ancient  light  is 
in  itself  an  infraction  of  our  right  of  fully  enjoying  our 
own  freehold ;  that  infraction  is  permitted  by  law,  so' 
far  as  user  extends  it,  but  the  right  of  infraction  cannot 
be  increased ;  Garritt  v.  Sharp  (a) ;  JBlanchard  v. 
Bridges  (&) ;  Renshaw  v.  Bean  (c). 


With  him  Mr.  Spooner  and  Mr.  F.  T.  White. 

Hitherto  the  casement  was  no  nuisance ;  it  has 
become  so  by  the  alterations.  The  mode  in  which  the 
easement  is  dealt  with  gives  increased  powers  of  over- 
looking our  premises,  and  increased  facilities  of  ingress 
to  them.  The  rule  as  to  servitudes  is,  that  they  are 
sir ictissimi  juris.  The  dominant  tenant  cannot  impose 
any  new  burden  on  the  servient  tenant.  The  right  is 
not  by  grant,  but  by  presumed  agreement.  We  have 
agreed  to  the  user,  strictly  as  it  was ;  we  have  agreed  to 
nothing  more ;  Luttrcts  Case  (d). 


As  to  the  lower  window,  it  was  used  coated  with 
white  paint;  it  had  bars  before  it,  and  it  could  not 


\ 


a)  3  Ad.  &  El.  325. 

b)  4  Ad.  &  El.  176. 


(c)  18Q.  B.  lis. 
{d)  4  Co.  86  a. 
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open  more  to  than  one-foarth  of  its  extent.    That  is 
the  user  that  we  have  submitted  to^  and  no  more. 

As  to  the  upper  window.  In  that  window  also  there 
was  a  barred  opening,  through  which  no  one  could  get 
from  the  Plaintiff's  premises  into  our  yard  ;  now  any 
person  can.  That  is  an  injury.  The  increased  power  of 
overlooking  us  is  an  injury  to  privacy,  and  privacy  is  a 
legal  right;  Cherrington  v.  Abneyia).  They  cited  also 
Gcde  on  Easements  (&). 

If  we  desire  to  build,  as  we  have  a  right  to  do,  we 
could  not  do  so  without  raising  a  case  for  litigation  as 
to  whether  we  are,  by  interfering  with  the  new  user, 
infringing  the  ancient  right.  That  is  a  litigation  which 
the  Plaintiff  has  no  right  to  subject  us  to ;  Ballard 
V.  Dyson  {c)'f  Cowling  v.  Higginson  (d)  \  Allan  v. 
Oomme  (e). 

Mr.  Glasse  in  reply. 

The  easement  is  founded  on  supposed  covenant  not 
to  interrupt  the  free  access  of  air  and  light  through  the 
ancient  opening.  Slight  variations  in  the  amount, 
arising  out  of  style  of  building,  are  not  to  be  taken  into 
account.  Whatever  of  light  and  air  will  come  through 
the  opening  in  the  wall  I  have  a  right  to  admit.  I 
might  dispense  with  windows  altogether  if  I  chose; 
and  the  presumption  in  every  case  of  ancient  lights  is, 
from  the  very  fact  of  their  being  an  ancient  light,  used 
from  time  immemorial,  that  originally  there  were  no 
windows. 


1861. 


Turner 

V. 

Spooner. 


(a)  %  Vern.  646. 

(6)  Pages,  373,  374,  375. 

(c)  1  T« 


(rf)  4  Mee.  &  W.  245. 
(e)  11  Ad.  &  El.  759. 
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r^r^^^^  pretended  that  it  will  do  us  no  injury.     We  have  cal- 

^,  culated,  and  that  is  not  contradicted,  that  it  will  inter- 

Spooner.  cept  at  least  one-sixth  of  our  light. 

The  Vice-Chancbllor. 

The  question  here  is,  not  so  much  what  is  the  general 
principle,  as  what  is  the  application  of  it  There  is  no 
doubt  that  the  Plaintiff's  windows  are  ancient  lights ; 
that  is  not  disputed.  The  effect  is,  that  the  owner  of 
the  Plaintiff's  tenement  has  acquired  an  easement; 
that  is,  that  as  against  the  owner  of  the  opposite  ten^ 
ment,  he  has  a  right  to  say,  ''Although  you  might 
otherwise  do  what  you  like  with  your  own  property, 
yet  your  right  is  so  far  controlled  by  mine,  that  you 
cannot  so  use  your  property  as  materially  to  interfere 
with  the  access  of  light  and  air  to  mine."  That  is  the 
general  rule  ;  the  question  is,  its  application  to  the  cir- 
cumstances of  this  case. 

Now  the  Plaintiff's  premises  having  recently  been 
rebuilt,  although  the  windows  are  retained  in  the  same 
position,  they  have  undergone  alteration.  First  as  to 
the  window  A  upon  the  model  (that  is  the  upper 
window).  Before  the  alteration  it  was  fitted  into  the 
same  aperture,  or  an  aperture  of  equal  magnitude,  and 
in  the  same  position  with  that  which  now  exists ;  but 
the  glazing  formerly  occupied  a  certain  portion  only  of 
the  aperture.  It  had  down  the  centre  a  mullien  which 
divided  the  glazed  work,  and  the  glazed  work  consisted 
of  small  panes  of  glass  let  into  leaden  frames;  and  the 
windows  opened  outwards,  and  was  only  capable  of 
being  opened  to  one-fourth  of  its  area.  That  was  the 
condition  in  1860.     Of  course  the  effect  was  that  less 
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light  and  air  were  admitted  than  if  a  different  and 
better  mode  of  framing  and  glazing  were  adopted.  And 
that  has  now  been  done. 

Then  as  to  window  B  (that  is  the  lower  window  of 
a  room  formerly  used  by  the  Plaintiff  as  a  pantry). 
The  state  of  the  case  is  not  precisely  the  same,  but 
there  is  no  difference  in  the  principle  of  the  alteration. 
[His  Honor  referred  to  the  fact  proved  that  this  window 
had  always  been  used,  coated  with  white  paint.]  The 
result  16  as  to  each  of  the  two  windows,  that  although 
the  Plaintiff  has  not  altered  the  position  of  the  window, 
nor  the  size  of  the  original  aperture,  still  he  has  un- 
questionably let  in  more  light  and  air.  Therefore  the 
question  comes  to  this  :  if  a  party  entitled  to  ancient 
lights,  by  adopting  modern  improvements  in  the  struc- 
ture and  glazing  of  his  windows,  has  increased  the 
quantity  of  light  let  in,  has  the  owner  of  the  servient 
tenement  a  right  to  cut  him  down  to  exactly  the  same 
quantity  of  light  and  air  that  he  had  before?  I 
think  that  such  a  proposition  cannot  be  maintained. 
It  appears  to  me  that  although  ancient  lights  must  not 
be  altered,  either  as  to  the  aperture  in  the  building  or 
as  to  their  position,  yet  if  the  owner  makes  alterations 
merely  in  the  framework  and  glazing  of  his  windows, 
not  altering  their  position  or  the  size  of  the  aperture  in 
the  building,  he  has  a  right  to  do  so,  without  losing  his 
privilege.  That  is  not  the  acquisition  of  a  new  ease- 
ment, although  if  he  puts  in  additional  windows,  if  he 
increases  the  number  of  apertures,  or  increases  their 
size,  that  would  be  creating  a  new  case,  and  the  owner 
of  the  servient  tenement  would  have  a  right  to  intercept 
the  new  lights. 


1861. 
Turner 

V, 

Spooner. 


It  has  been  argued   that  with  regard   to  the  lower 
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Turner 
Spooner, 


window  (which  was  used  for  'the  pantry)^  because  it 
was  used  painted  inside  with  white  paint,  the  right  to 
the  easement  is  limited  to  that  precise  species  of  user, 
that  the  presumed  agreement  is  that  it  shall  be  used 
strictly  modo  et  formd  as  accustomed.  It  appears  to 
me  that  that  argument  cannot  prevail.  This  is  a 
room  formerly  used  as  a  pantry^  and  the  painting  inside 
must  be  presumed  to  have  been  used,  not  for  the 
benefit  of  the  owner  of  the  Defendants'  premises,  but 
for  that  of  the  owner  or  occupier  of  the  Plaintiff's 
premises,  in  order  that  persons  outside  in  the  Defen- 
dants' yard  might  not  see  into  the  Plaintiff's  pantry. 
So  as  to  the  iron  bars  formerly  put  up  inside  the  other 
window :  the  assumption  must  be,  not  that  they  were 
put  up  by  the  owner  of  the  Plaintiff's  premises  to  pre- 
vent access  from  his  tenement  to  the  Defendants'  yard, 
but  for  the  protection  of  the  occupier  of  the  Plaintiff's 
house ;  and  I  cannot  come  to  the  conclusion  that  the 
former  use  of  iron  bars  by  the  Plaintiff  entitles  the 
Defendants  to  obstruct  his  ancient  light. 


His  Honor  then  commented  upon  some  minor  points 
raised  by  the  Defendants  in  argument,  and  concluded 
by  making  a  decree  for  a  perpetual  injanction. 
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1861. 
June  6. 

LORD  r.  COLVIN.  oJTrtJj^l 

IN  this  cage  the  Court  had  been  called  on  to  decide  The  Sta^  of 

three  questions:    firstly,   whether  there    had   been   a  '^'"^f^^'^K' 
.   ^    .  •''  pending  an  a p- 

marriage  in  India  between  Dr.  Cochrane,  whose  estate  peal,  is  in  the 

was  being  administered,  and  a  native  lady,  in  which  dwcretion  of 

^*         ,^      1  ,        J        .  n    y  „        ,  the  Court. 

case   Mrs.   Moar/ioiise,  the  daughter  of  that*  alleged      Where  the 

marriage,  would  have  been  legitimate,  and  entitled  to  ^^^J}  has  no 

large  interests  in  her  father's  estate ;  secondly,  whether  u*L,n'J|,e  j". 

Dr.  Cochrane  died  domiciled  in  France  or  in  Scotland,  cree,  it  will  not 

If  he  died  domiciled  in  France,  then  Mrs.  Moorhome  *"  general  stay 

proceedings, 
would,  by  the  law  of  France,  be  entitled,  as  it  was  But  where  an 

contended,  to  one-ninth  of  his  estate.     Thirdly,  whether  order  was  made 
the  Plaintiff  Lord  was  in  right  of  his  wife,  in  the  event  a^fanre  su^m  to 
of  Mrs.   Moorhovse  being  illegitimate,  entitled  under  A.,  and  it  was 
a  Scotch  testamentary  instrument  made  by  Dr.  Coch-  ^  ^jJad^heavil*^ 
rane  to  a  large  sum  of  about  50,000/.  arising   from  encumbered  his 
certain  accumulations.     The  last  was  a  question  purely  interest;  and 
of  Scotch  law.     The  Vice-Chancellor  had  decided  upon  ^^^^  ^^s  made 
the  evidence  that  there  was  no  Indian  marriage,  and  in  conformity 
that  Dr.  CocAran^  died  a  domiciled  Scotchman.     These  *^'^  of  a  Scotch 
two    decisions    wholly   displaced   the   claim   of    Mrs.  Court,  on  a  case 

Moorhouse  on  the  question   of   accumulations.      His  sent  to  it,  as 
__  _     ,  ^  ,0,1-.  t  'o  which  the 

Honor  had  sent  a  case  to  the  Scotch  Court,  and  on  Court  could 

that  Court  returning  an  opinion  in  favor  of  Mr.  Lord,  f9rm  no  judi- 

his  Honor  decreed  according  to  that  opinion,  and  made  g^^    J^  p^.^' 

an  order,  part  of  which  was  for  payment  out  to  the  ceedings  was 

Plaintiff  Lord  of  the  50,000/.  accumulations.     From  the  ?^^^^^^  P^nd- 

'  mg  an  appeal. 

decree  on  all  these  three  points  Mr.  and  Mrs.  Moorhouse 
appealed,  and  they  now  moved   for  an  order  to  stay 
execution  of  the  decree  pending  the  appeal,  so  far  only 
as  it  ordered  payment  out  to  the  Plaintiff  Lord. 
Vol.  1-4.  L  L 
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1861.  Mr.  Olasse  and  Mr.  Welford  for  the  motion. 

The  stay  of  proceedings  pending  an  appeal  is,  we 
admit,  not  to  be  asked  for  as  of  course;  but  it  is  in  the 
discretion  of  the  Court,  and  the  principle  on  which  the 
Court  acts  is,  that  if  it  has  reasonable  judicial  doubt  of 
the  correctness  of  the  decree,  and  if  there  is  obvious 
danger  to  the  fund  should  the  decree  be  reversed,  the 
Court  will  stay  the  proceedings.  Now  here,  upon  the 
question  at  least  of  domicile,  the  judgment  itself,  and 
the  extreme  care  with  which  the  evidence  is  dissected 
and  balanced,  show  that  the  Court  felt  considerable 
difficulty  in  arriving  at  a  conclusion  ;  and  we  submit 
that  even  upon  the  more  vital  question,  the  Indian 
marriage,  it  is  not  too  much  to  say,  that  it  is  at  least  a 
fair  question  for  argument.  But  if  the  Court  entertained 
no  doubt  whatever  on  these  points,  at  any  rate  upon 
the  question  of  the  right  to  the  accumulations,  that  is  a 
question  of  pure  Scotch  law,  on  which  the  Court  has 
expressly  declined  to  give  or  entertain  any  opinion. 
It  is  therefore  impossible  that  the  Court  can  say  it  has 
decided  that  point,  without  any  doubt  whatever. 

Then  as  to  the  danger  to  the  fund :  that  is  patent. 
Without  meaning  to  cast  the  slightest  imputation  upon 
the  Plaintiff,  it  appears  on  the  proceedings  that  he  has 
heavily  encumbered  his  interest,  and  that  if  this  sum  of 
50,OOOZ.  is  paid  out  to  him,  a  large  portion  must  go  at 
once  into  the  hands  of  his  creditors;  so  that  if  the 
decree  should  be  reversed,  it  is  highly  improbable  that 
the  Plaintiff  will  be  in  a  position  to  bring  back  the 
fund. 

Mr.  Anderson  and  Mr.  E.  F.  Smith,(or  the  Plaintiff, 
opposed  the  motion. 

The  Court  has  no  doubt  a  discretion,  but  a  strong 


CASES    IN    CHANCRE  RY.  477 

case  must  be  made,  and  the  Court  will  not  assume  its  1861. 

own  judgment  to  be  wrong,  or  even  doubtful.  The 
objection  that  the  Court  has  given  no  opinion  upon  the 
Scotch  question,  is  a  fallacy.  It  may  be  quite  true  that 
this  Court  has  expressed  no  opinion,  but  that  is  not 
the  question ;  the  question  is,  whether  this  Court  has 
any  fair  ground  for  doubting  the  soundness  of  the 
opinion  arrived  at  by  the  Scotch  Court.  And  if  this 
Court  cannot,  because  of  its  being  a  Scotch  question, 
form  any  opinion,  how  can  it  be  asked  to  treat  the 
Scotch  decision  as  doubtful,  which  would  be  forming 
an  opinion. 

As  to  the  decision  upon  domicil,  it  is  quite  immaterial 
whether  the  Court  has  any  doubt  on  its  mind  or  not. 
If  the  decision  were  quite  wrong;  if  Dr.  Cochrane  died 
a  Frenchman  by  domicil,  the  utmost  that  Mrs.  Moor- 
house  could  claim  would  be  one-ninth,  and  there  is 
much  more  than  sufficient  to  cover  that,  remaining  in 
Court. 

Then  as  to  the  danger.  That  is  an  argument  that 
might  be  used  in  every  case.  It  must  be  assumed, 
when  a  man  receives  money  that  he  may  spend  it,  and 
in  every  case  it  would  be  an  argument  for  staying  the 
execution  of  a  decree. 

Mr.  Baily  and  Mr.  Roxburgh  for  certain  parties ; 
and  Mr.  Morris  and  Mr.  H.  M.  Jachson  for  others, 
were  also  against  the  motion,  but  did  not  argue. 

Counsel  for  the  other  parties  in  the  cause  took  no 
part  in  the  controversy. 

L  L  2 
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1861.  Mr.  Glasse  replied  (a). 

V,  Wright's  Trusts  ( b) ;  Mayor  of  Gloucester  v.  Wood  (c) ; 

CoLviN.         Walburn  v.  Ingilby  {d)\  Swift  v.  Crrazebrook  (e);  King 
of  Spain  v.  Machado(f);  Herring  v.  Cloberry{g)» 

The  Vice-Chancellor. 

In  applications  of  this  kind,  which  must  be  made  to 
the  Judge  who  pronounced  the  decree,  he  is  bound  to 
consider  the  nature  of  the  question  decided  and  the 
grounds  of  his  decision,  and  whether  the  case  is  one  on 
which  he  might  judicially  entertain  a  reasonable  doubt. 
There  may  be  cases  in  which  the  Judge  cannot  feel  any 
doubt :  is  that  the  case  here  ?  The  first  question  which 
I  had  to  decide  in  the  cause  was  the  validity  of  the 
alleged  Indian  marriage ;  the  second,  whether  the 
domicil  of  Dr.  Cochrane  was  French  or  Scotch ;  for  if 
French,  then,  even  assuming  Mrs.  Moorhouse  to  be 
illegitimate,  she  might  have  been  entitled  to  a  share  of 
the  testator's  property.  Unless  the  Atoorhouses  suc- 
ceeded in  one  or  other  of  those  questions,  they  had  no 
ground  for  claiming  any  interest.  Now  the  matters 
decided  by  me  were — first,  that  upon  the  evidence 
there  was  no  Indian  marriage,  and  therefore  that  Mrs. 
Moorhouse  was  illegitimate;  secondly,  that  Dr.  Coch- 
rane's  domicil  was   Scotch.     If  I    was   right  in   my 

(a)  An  objection  was  also  the  Court  decided   that  the 

taken  to  the  motion,  that  an  application  of  Mr.  and  Mrs. 

agreement  as  to  the  conduct  Moorhouse  was   not  affected 

of  the  Scotch  case  had  been  by  it. 
entered  into,  which  operated  (6)  2  Ka.  &  J.  595. 

as  a  waiver  by  the  A/oorAott^e*  (c)  S  Hare,  131;   1   Phill. 

of  their  right  of  appeal.    This  493. 
question  turned  altogether  on  {d)   1  Myl.  &  K.  61. 

the  intention  of  the  parties,  (e)  3  M.  &  Gor.  6. 

and  did  not  involve  any  mat-  (/)  1  Myl.  &  K.  85,  n. 

ter  of  law  or  practice;  and  {g)  12  Sim.  410. 
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decision   on   both  those  points,  then  the  Moorhouses  1861. 

have  no  interest.     Even  if  I  was  wrong  on  the  second 

pointy  it  would  not  follow  that  Mrs.  Moorhouse  would 

have  any  interest;  that  would  depend  on  a  question  of        Colyin. 

French  law.     As  1  understand,  the  appeal  is  on  both 

these  points,  and  also  on  another,  the  question  who 

is  entitled  to  the  accumulations  after  the  expiration  of 

twenty-one  years  from  the  testator's  death.    That  being 

a  question  of  Scotch  law,  I  sent  a  case  for  the  opinion 

of  the  Scotch  Judges,  who  have  certified  their  opinion 

that  Mr.  Lord  is  entitled  to  the  accumulations ;  and  in 

accordance  with  that  opinion,  the  money  was  ordered 

to  be  paid  out  to  him.     From  that  order  there  is  also 

an  appeal. 

Now  as  to  the  question  of  domicil,  and  as  to  the 
question  whether,  if  the  domicil  was  French,  Mrs. 
Moorhouse  would  be  entitled  to  a  share  by  the  French 
law,  it  appears  to  me  that  the  circumstances  do  not 
afford  a  ground  for  this  application.  For  if  Mrs.  Moor^ 
house  should  succeed  on  those  points  in  establishing 
her  claim,  it  is  not  suggested  that  she  would  be  entitled 
to  more  than  one-ninth  share  of  the  fund.  Now  the 
order  for  payment  out  of  Court,  which  is  the  only  part 
of  the  decree  sought  to  be  staid,  is  the  payment  only  of 
the  accumulations,  about  50,000/. ;  and  if  that  sum  is 
paid  out,  there  remains  in  Court  amply  sufficient  to 
pay  Mrs.  Moorhousis  one-ninth  share,  assuming  her 
to  be  entitled. 

Upon  the  question  of  the  Indian  marriage  I  must 
say  that  I  do  not  feel  any  doubt  upon  the  evidence 
that  was  before  me.  Whether  I  ought  or  ought  not  to 
have  given  an  opportunity  for  bringing  in  further 
evidence,  is  a  point  upon  which  perhaps  there  may  be 
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1861.  more  ground  for  doubt.     Still  the  circumstances  ap- 

^^^^'^'^'^  peared  to  me  so  strong,  that  I  think  I  was  right  in 

0.  refusing  it ;  and  if  the  case  rested  there,  I  should  refuse 

CoLviN.  the  application  to  stay  proceedings. 

But  then  comes  this  question.  Besides  the  two 
points  already  mentioned,  there  is  an  appeal  from  what 
is  in  fact  a  decision  of  the  Scotch  Court,  on  a  question 
of  Scotch  law.  Upon  the  propriety  of  that  decision,  I 
cannot  form  any  judgment  at  all.  The  appeal  from  my 
order  is  really  an  appeal  from  the  certificate  of  the 
Scotch  Judges.  And  I  am  not  able  to  form  any 
opinion  whether  there  is  a  reasonable  ground  for  appeal. 

Another  point  always  to  be  considered  is  the  amount 
of  the  money  at  stake,  and  the  chance,  if  it  should  have 
been  wrongfully  paid  out,  of  getting  it  back  again. 
Now  the  amount  here  is  very  large,  and  though  I  do 
not  mean  for  one  moment  to  say  that  Mr.  Lord  is 
shown  to  be  insolvent,  still  he  is  shown  to  have  charged 
his  interest  very  heavily;  and  for  any  man  who  had 
received  a  sum  of  60,0002.,  and  thereout  had  to  pay  a 
great  part  to  incumbrancers,  it  would  be  no  easy 
matter  to  restore  it ;  and  I*  am  bound  to  say  that  this 
large  sum,  if  wrongfully  paid  out,  would  be  in  con- 
siderable peril. 

Under  these  circumstances,  I  think  I  am  bound  to 
suspend  the  execution  of  the  order,  so  far  as  it  relates 
to  paying  out  the  money,  except  upon  the  terms  of  the 
Plaintiff  Lord  giving  satisfactory  security  for  its  re- 
placement. 

The  order  was  made  in  the  same  form  as  in  ''  The 
Mayor  of  Oloucester  v.  Wood" 
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1861. 
July  23  and  25. 

19  <^  20  net. 

c.  120,1.  17. 

Re  DUKE  OF  CLEVELAND'S  HARTE  ESTATES.      ^/^'^'Z'^'^ 

Investment 

1  HIS  was  a  petition  presented  by  the  trustees  of  the         ' 

Duke  of  Cleveland's  Harte  estates,  under  the  24th  sec-  J^^^  y^ot^s 
tion  of  the  Settled  Estates  Act,  and  also  under  certain  cation   in  the 
private  acts  authorizing  the  sale  of  parts  of  the  Harte  17th  section  of 
estates;  and  it  asked  for  the  investment  in  the  purchase  ^  .  ^     A  t 
of  other  lands  of  the  produce  of  certain  sales  which  had  (19  &  20  Vict. 

taken  place  under  these  acts.  c-  ^^^)  ^®^®|' 

only  to  applica- 
tions under  the 
The  only  question  which  arose  upon  the  petition  was,  act  for  the  sale 

whether  it  was  necessary  to  serve  all  the  persons  re-  ^  f  to  o^^t'ittons 
ferred  to  in  the  17th  section  of  the  Settled  Estates  dealing  with 
Act  (a),  who  in  the  present  case  were  very  numerous.      purchase- 
Mr.  RenshaWy  for  the  Petitioners  the  trustees,  con- 
tended  that  the  case  did  not  fall  within  the  words 
"every  application"  in  the  17th  section,  and  pointed 


(a)  The  1 7th  section  of  the 
19  &  20  Vict.  c.  120,  is  as 
follows:  — "  Subject  to  the 
exception  contained  in  the 
next  section,  every  applica- 
tion to  the  Court  must  be 
made  with  the  concurrence 
or  consent  of  the  following 
parties  ;  namely  : —  Where 
there  is  a  tenant  in  tail  un- 
der the  settlement  in  exist- 
ence and  of  full  age,  then 
the  parties  to  concur  or  con- 
sent shall  be  such  tenant  in 
tail ;  or  if  there  be  more  than 
one  such  tenant  in  tail,  then 
the  first  of  such  tenants  in 
tail  and  all  persons  in  exist- 


ence having  any  beneficial 
estate  or  interest  under  or  by 
virtue  of  the  settlement  prior 
to  the  estate  of  such  tenant 
in  tail,  and  all  trustees  having 
any  estate  or  interest  on  be- 
half of  any  unborn  child  prior 
to  the  estate  of  such  tenant 
in  tail.  And  in  every  other 
case  the  parties  to  concur  or 
consent  shall  be  all  the  per- 
sons in  existence  having  any 
beneficial  estate  or  interest 
under  or  by  virtue  of  the 
settlement,  and  also  all  trus- 
tees having  any  estate  or  in- 
terest on  behalf  of  any  un- 
born child." 
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Re 
Duke  of 

Cleveland's 

Harte 

Estates. 


out  the  serious  inconveniences  which  would  arise  if  it 
were  necessary  to  serve  all  the  persons  interested  upon 
every  application  respecting  the  management  or  invest- 
ment of  purchase-monies  paid  in  under  the  act.  He  re- 
ferred also  to  the  19th  and  20th  sections  of  the  act^ 
where  the  same  words  occur. 

Mr.  Bagshawe,  jun.,  appeared  for  the  tenant  for  life, 
and  Mr.  Ra^h  for  the  infant  remainderman. 

Mr.  R.  Hawkins  appeared  for  the  purchasers,  and 
Mr.  Osborne  Morgan  for  a  mortgagee  of  the  estates 
sold. 


July  25.  The  Vice-chancellor  said  he  had  considered  the 

question,  and  had  endeavoured  to  ascertain  whether 
there  was  any  settled  practice  on  the  matter,  but  had 
not  been  able  to  find  any  suflScient  indication  of  what 
the  practice  was.  Upon  looking  through  the  act  he 
thought  that,  although  the  language  of  the  17th  section 
of  the  act,  if  taken  literally,  would  include  the  present 
application,  still  it  was  impossible  to  suppose  that  the 
legislature  could  have  intended  that  all  the  persons 
mentioned  in  that  section  should  be  served  with  every 
application  for  obtaining  directions  upon  any  matter  re- 
lating to  the  purchase-money  of  the  estates  sold.  The 
words  ^*  every  application"  must  therefore  be  considered 
as  restricted  to  the  applications  referred  to  in  the  fore- 
going sections  of  the  act,  namely,  applications  for  the 
sale  of  property;  and  in  the  present  case  the  service  on 
the  tenant  for  life  and  remainderman  must  be  held  suf- 
ficient. If  the  Court  were  to  adopt  a  different  construc- 
tion the  tenant  for  life  could  not  obtain  payment  of  the 
dividends  without  the  concurrence  of  all  the  persons 
mentioned  in  that  section. 
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HAYNES  V.  BARTON. 

1861. 

In  the  Matter  of  THE  METROPOLITAN  RAILWAY        ^-^v^ 

In  the  Matter  of  THE  LANDS  CLAUSES  CON-         Costs. 
SOLIDATION  ACT,  1846.  £!^nj. 

X  HIS  petition  was  presented  praying  that  part  of  a  Where  land  is 
sum  of  860/.,  which  had  been  paid  into  Court  by  the  ^^^^^  by  a  rail- 
Metropolitan  Railway  Company  for  the  purchase  of  under  the  corn- 
certain  premises  taken  by  them  for  the  purposes  of  their  p'llsory  powers 
railway,  and  which  sum  was  standing  to  the  credit  of  ci^uges  Conso- 
^*  Ex  parte  The  Metropolitan  Railway  Company ^  in  the  liclationAct,and 

Matter  of  the  Metropolitan  Railway  Act,  1864,"  might  ^^«  purchase- 
,         .  ,         ,    ,  1  .  ,  .  money  18  paid 

be  reinvested,  and  the  only  matenal  question  was,  as  to  into  Court,  all 

what  costs  ought  to  be  paid  by  the  company.  the  costs  occa- 

sioned thereby 
must  be  paid 
The  suit  of  Haynes  v.  Barton  was  instituted  for  the  by  the  railway 

administration  of  the  estate  of  Joseph  Bay  ley  Haynes.  ^^^^P^^y*  **" 

f  ^    f         ^      '  tnougb  some  of 

who  died  in  1846,  having  by  his  will  dated  in  March,  such  costs  may 
1844,   devised   certain   premises   situate  at  Jtfirfrffe^ex  ^.^^®  heen  occa- 

Place,  New  Road,  to  his  trustees  John  Barton  and  existence  of  a 

Thomas  Slater  upon  certain  trusts  declared  by  his  will,  suitof  which  the 

land  taken  was 
the  subject. 
On  the  30th  of  July,  1868,  the  trustees  (the  present      Therefore 

Petitioners)  were  served  by  the  railway  company  with  a  ^hf''e  l*"d 

11  ^^. » 11  T^f  which  formed 

notice  that  the  premises  at  Middlesex  Place  were  re-  the  subject  of  a 

suit  was  taken 
by  a  railway  company,  and  a  petition  was  presented  in  the  suit  and  also  in  the 
matter  of  the  act  for  the  reinvestment  of  the  purchase-money  which  had  been 
paid  into  Court,  the  company  were  ordered  to  pay  the  costs  of  the  tenant  for 
life  and  remaindermen  in  the  land  taken  by  them,  who  were  parties  to  the 
suit  and  served  with  the  petition  ;  and  they  were  also  ordered  to  pay  the  costs 
of  former  proceedings  in  the  suit  which  had  been  occasioned  by  the  company's 
taking  the  land. 
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quired  for  the  purposes  of  their  railway;  and  the  trustees 
were  required  to  state  their  claim  in  respect  of  such 
premises,  which  they  did.  The  trustees  valued  the  pre* 
mises  at  1,000/.,  but  the  company  refused  to  give  more 
than  860/.;  and  the  trustees,  on  the  9th  of  March,  1860, 
presented  a  petition  in  the  suit  praying  that  they  might 
be  at  liberty  to  require  the  value  of  the  premises  to  be 
assessed  by  a  jury  or  by  arbitration,  pursuant  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act 
Upon  this  petition  coming  on  to  be  heard  it  was  referred 
to  Chambers. 


While  the  inquiries  directed  were  being  prosecuted 
at  Chambers,  and  before  any  contract  had  been  entered 
into,  the  company  entered  and  took  possession  of  the 
premises,  and  proceeded  to  pull  them  down.  This  cir- 
cumstance having  been  notified  to  the  Judge  in  Cham- 
bers, he  directed  the  trustees  to  cause  a  bill  to  be  61ed 
to  restrain  the  company  from  further  proceeding  with 
the  pulling  down  of  the  house  or  interfering  with  the 
premises;  and  a  bill  was  accordingly  prepared  and  ex- 
penses incurred  in  relation  thereto.  Before  the  bill 
however  was  filed,  the  company  rendered  further  pro- 
ceedings unnecessary,  by  paying  the  850/.  into  Court. 

The  trustees  had  since,  with  the  sanction  of  the  Court, 
agreed  to  accept  850/.  in  full  for  the  purchase  of  the 
premises ;  and  they  now  presented  the  present  petition 
praying  that  the  850/.  might  be  paid  to  them  to  enable 
them  to  complete  a  purchase  of  other  premises  which 
they  had  agreed  to  purchase,  and  that  the  dividends 
might  be  paid  to  the  tenant  for  life. 


The  petition  prayed  that  the  costs  of  the  petition  pre- 
sented in  March,  1860,  the  costs  occasioned  by  the 
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wrongful  taking  possession  of  the  premises  by  the  com- 
pany, and  the  costs  of  the  purchase  and  of  the  present 
petition,  might  be  paid  by  the  railway  company. 

The  petition  was  served  on  the  Plaintiffs  in  the  causes, 
on  the  tenant  for  life  of  the  premises  under  the  will,  and 
on  the  railway  company. 

Mr.  Baily  and  Mr.  Morris^  for  the  Petitioners  the 
trustees,  submitted  that  they  were  entitled  to  their  costs, 
which '  were  all  occasioned  by  the  company*s  having 
taken  the  land,  though  perhaps  some  were  also  caused 
by  the  existence  of  the  suit  of  which  the  property  taken 
formed  the  subject.  They  asked  for,  first,  the  costs 
occasioned  by  the  original  petition  of  March,  1860; 
secondly,  the  costs  occasioned  by  the  taking  possession 
by  the  railway  company,  and  thirdly,  the  costs  of  and 
incident  to  the  present  petition ;  and  submitted  that  all 
those  costs,  though  perhaps  they  would  not  all  have 
been  incurred  but  for  the  existence  of  the  suit,  were 
nevertheless  all  occasioned  by  the  company's  taking  the 
land,  and  therefore  came  within  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act  (a),  and  were  payable 
by  the  company. 

Mr.  Glasse  for  the  Plaintiffs  in  the  suit,  who  were 
remaindermen,  and  Mr.  Jessel  for  the  tenant  for  life, 
who  was  one  of  the  Defendants  who  had  been  served 
with  the  petition,  respectively  asked  for  their  costs  of 
and  incident  to  the  present  petition,  with  which  they  had 
been  served  and  upon  which  they  had  properly  appeared. 

Mr.  Bovill,  for  the  railway  company,  submitted  that 
the  original  petition  was  presented  in  the  cause,  and  en- 
tirely behind  the  back  of  the  company.     It  was  a  pro- 

(a)  8  &  9  Vict.  c.  18, 
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ceeding  which  was  occasioned  by  the  existence  of  the 
suit.  The  expenses  incurred  in  respect  of  taking  posses- 
sion of  the  premises  were  also  incurred  by  reason  of  the 
suit|  and  therefore  ought  not  to  be  thrown  on  the  com- 
pany. With  regard  to  the  costs  of  the  Respondents,  it 
was  not  necessary  to  serve  them^  and  the  company  ought 
not  to  be  obliged  to  pay  their  costs. 

Here  v.  Smith  (a);  Ex  parte  Staples (b);  MeUing  ▼. 
Bird(c)\  Re  Picton's  Estate  (d);  Duke  of  Cleveland 
Harte  Estate  (e\  and  the  cases  referred  to  in  the  judg- 
ment, were  cited. 

Mr.  Baily  in  reply. 


The  Vicb-Chancellor. 

The  question  is,  what  costs  must  be  paid  by  the  rail- 
way company,  who  have  taken  certain  lands  for  the 
purposes  of  their  railway  and  paid  the  purchase-money 
into  Court ;  the  present  petition  being  presented  for  the 
payment  of  such  money  out  of  Court 

The  petition  is  presented  not  only  in  the  matter  of  the 
act,  but  also  in  the  cause.  I  have  looked  into  the  cases, 
and  I  find  that  though  they  are  not  precisely  uniform, 
still  there  is  a  clear  principle  deducible  from  them. 

The  cases  which  seem  to  me  to  bear  on  the  question 
are  the  following. 

The  first  case  which  occurred  was  Dinning  ▼.  J9!ni- 
derson(f\  which  came  before  Lord  Justice  Knight 
Sruce,  when  Vice-Chancellor.     In  that  case  a  devisee 


(a)  14  Jur.  55. 

(b)  1  DeG.,  M.&G.294. 

(c)  17  Jur.  155. 


(d)  S  W.  R.  327. 

(e)  Ante,  pp.  46,  48,  n. 
(/)  2DeG.&  Sm.  485. 
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in  trusty  who  was  the  surviving  Plaintiff  in  the  cause, 
agreed  to  sell  to  the  company  a  portion  of  the  testator's 
estate  under  the  Lands  Clauses  Consolidation  Act.  The 
purchase-money  was  paid  into  Court  in  the  matter  of  the 
act;  and  the  Plaintiff  presented  a  petition  in  the  cause 
and  in  the  matter  of  the  act  to  have  it  transferred  to  the 
credit  of  the  cause,  and  praying  that  the  company  might 
pay  to  the  Petitioner  and  the  other  parties  in  the  cause 
their  costs  of  and  incident  to  and  consequent  on  the 
application.  The  Vice-Chancellor  Knight  Bruce  said 
the  80th  section  of  the  Lands  Clauses  Consolidation 
Act  required  a  liberal  interpretation  to  be  put  upon  it 
in  order  to  give  the  parties  their  costs ;  but  he  thought  it 
was  the  sounder  interpretation,  and  he  directed  the  com- 
pany to  pay  the  costs  as  prayed.  In  that  case,  therefore, 
the  Vice-Chancellor  seemed  to  consider  that  upon  the 
true  construction  of  the  act  the  company  was  bound  to 
pay  the  costs  of  the  parties  in  the  suit,  as  well  as  the 
costs  in  relation  to  the  matter  of  the  act 


1861. 


The  next  case  came  before  Lord  Langdale  in  1848.  ' 
lu  Re  Hull  and  Selby  Railway  Company  {a)  a  petition 
was  presented  by  two  of  the  parties  to  a  suit,  claiming  * 
to  be  interested  in  1,880/.  paid  into  Court  in  the  matter  of 
the  act  by  the  company  as  compensation  for  land  taken 
by  them,  praying  that  the  fund  might  be  transferred  to 
the  credit  of  the  suit  and  invested,  and  that  the  com- 
pany might  pay  the  costs,  charges  and  expenses  of  all 
parties  of  and  relating  to  the  application.    The  parties 
were  numerous,  and  some  appeared   by  two  different 
counsel.     Lord  Langdale  said,  **  I  have  oftentimes  had 
occasion  to  observe  on  the  imperial  powers  conferred  by  • 
the  legislature  on  these  companies,  by  which  they  are 
enabled  to  take  away  any  man's  land  from  him  by  force, 

(a)  5  Railw.  Cases,  458. 
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whether  he  will  or  not,  without  giving  him  a  voice  in  the 
matter.  The  laws  then  are  bound  to  protect  individuals 
whose  rights  are  invaded  for  the  public  good, against  these 
companies ;  and  if  persons  are  put  to  expense  by  having 
their  land  taken  away  from  them  by  those  extraordinary 
powers,  it  surely  would  be  unreasonable  that  they 
should  be  obliged  to  bear  that  expense ;"  and  an  order 
was  made  according  to  the  prayer. 


The  next  case  was  the  case  of  Re  Taylor,  a  LunO' 
tic{a),  before  Lord  Cottenham.  In  that  case  the  com- 
mittees of  a  lunatic  contracted  with  the  company,  under 
the  authority  of  the  act,  for  sale  of  part  of  the  lunatic's 
estate.  The  purchase-money  was  paid  into  Court  in 
the  matter  of  the  act.  The  committees  presented  a  pe- 
tition to  have  the  money  invested,  but  the  Lord  Chan- 
cellor said  it  was  necessary  to  have  a  reference  to  the 
Master  to  inquire  whether  the  contract  was  proper  and 
beneficial,  having  regard  to  the  authority  given  by  the 
act ;  and  he  ordered  accordingly.  The  Master  having 
reported  in  favor  of  the  contract,  the  committees  pre- 
sented a  petition  to  confirm  the  Master's  report;  that 
the  Petitioners  might  be  at  liberty  to  convey,  for  pay- 
ment of  interest  of  the  purchase-money,  for  investment, 
and  that  the  costs  of  the  Petitioners  of  and  incidental 
to  the  conveyance  and  investigation,  deduction  and  veri- 
fication of  title,  and  of  obtaining  and  prosecuting  the 
reference,  and  of  the  petition,  and  of  the  order  to  be 
made  thereon,  should  be  paid  by  the  company ;  and  the 
Lord  Chancellor  said  it  was  quite  clear  that  the  com- 
pany must  pay  the  costs  in  question,  the  reference 
having  been  rendered  necessary  in  consequence  of  the 
purchase.  That  case,  therefore,  is  also  a  clear  authority 
on  the  subject. 

(a)  1  M.  &  G.  210. 
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The  next  case  was  Picard  v.  Mitchell  (a),  before  the 
Master  of  the  Rolls.  The  suit  was  an  administration  suit 
The  company  served  the  usual  notice  to  treat  for  some  of 
the  testator's  land.  An  order  was  made  on  a  petition  in 
the  suit  for  a  reference  to  inquire  whether  it  would  be 
most  for  the  benefit  of  those  parties  who  were  infants 
and  married  women  that  the  company  should  be  re- 
quired to  take  the  whole  property,  and  to  determine  by 
which  of  the  modes  the  compensation  ought  to  be  ascer- 
tained. After  proceedings  before  the  Master,  the  com- 
pensation was  determined  by  arbitration,  and  the  money 
paid  into  Court  by  the  company ;  and  the  petition  on 
which  the  question  arose  was  presented  in  the  matter  of 
the  act  and  in  the  cause,  praying  that  the  company 
might  pay  to  the  Petitioners  and  Plaintiffs  and  De- 
fendants in  the  cause  their  costs,  charges  and  ex- 
penses of  and  incidental  to  taking  the  land,  and  of  and 
incidental  to  the  former  petition  and  the  reference  to 
the  Master,  and  of  the  reference  to  the  arbitrators,  and 
of  the  agreement  of  reference,  and  of  that  application, 
and  of  the  conveyance ;  and  an  order  was  made  accord- 
ing to  the  prayer.  In  that  case  Lord  Langdale  said, 
''  Prima  fade  all  the  expenses  ought  to  be  paid  by  the 
company  who  have  occasioned  them.  Where  public 
companies,  either  for  the  public  good  or  their  private 
profit,  come  and  violently  take  the  property  of  others 
whether  they  like  it  or  not,  they  ought  to  indemnify  the 
persons  against  all  the  expenses  which  may  be  occa- 
sioned by  such  a  proceeding.** 


1861. 
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The  four  cases  I  have  hitherto  referred  to  are  clear 
and  strong  upon  the  subject,  and*  they  decide  that  the 
company  must  pay  all  the  costs  and  expenses  occasioned 
by  their  taking  the  lands. 

(a)  12  Beav.  48G. 
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Then  came  the  case  of  Hore  v.  Smith  and  Re  Somth 
Devon  Railway  Company's  Act  (a),  before  the  Lord 
Justice  Knight  Bruce,  when  Vice-Chancellor,  who  in  the 
case  I  have  already  referred  to  had  made  the  company 
pay  all  the  costs.  In  Hore  v.  Smith  the  Vice-Chancellor 
took  a  different  view,  but  no  cases  were  cited  on  that 
occasion.  I  do  not  know  whether  there  were  any  special 
circumstances  in  the  case ;  but,  at  all  events,  none  ap- 
pear in  the  report.  That  petition  was  presented  in  the 
cause  and  in  the  matter  of  the  act  for  payment  to  the 
Petitioner,  who  was  an  annuitant  upon  certain  lands  the 
subject  of  the  suit,  of  money  which  had  been  paid  into 
Court  in  the  matter  of  the  act  by  the  company  for  land 
taken  by  them.  The  Master  had  found  that  consider* 
able  sums  were  due  to  the  Petitioner  for  aiTears  of  his 
annuity,  and  the  Petitioner  prayed  that  the  money 
might  be  paid  to  him,  and  that  the  company  might  pay 
all  reasonable  charges  and  expenses  of  and  incident  to 
the  application  and  consequent  thereon,  and  all  other 
costs,  charges  and  expenses  properly  payable  by  the 
company  under  their  act  in  respect  of  land  taken  by 
them.  That  was  a  case  under  a  private  act,  but  the 
clause  in  that  act  relating  to  costs  is  precisely  the  same 
as  the  80th  section  of  the  Lands  Clauses  Act.  The 
Vice-Chancellor  Knight  Bruce  said  the  company  must 
pay  only  such  costs  as  they  would  have  paid  if  the  pe- 
tition had  been  presented  simply  in  the  matter  of  the 
act  and  not  in  the  cause;  and  the  costs  of  the  De- 
fendants, the  parties  to  the  cause,  must  be  costs  in  the 
cause.  As  1  have  said,  I  do  not  know  whether  there 
were  any  special  circumstances  in  that  case;  but,  at  all 
events,  Lord  Justice  Knight  Bruce  seems  to  have  con- 
sidered that  the  company  need  only  pay  the  costs  under 


(a)  U  Jur.  65 ;  S,  C,  5  Railw.  Cases,  592. 
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the  act;  and  this  decision  seems  contrary  to  his  former  1861. 

decision  in  Dinning  v.  Henderson  (a). 

The   next  case  is  Patten  v.    Gatty^   before    Lord 
Justice  Turner^   when  V.-C.     In  that  case  real  estate 
was  devised  to  A,  for  life,  with  remainder  to  trustees  for 
sale,  with  power  to  give  receipts  and  discharges.     Part 
of  the  estate  was  taken  by  the  Eastern  Counties  Rail- 
way Company  for  the  purpose  of  their  railway,  and  the 
purchase-money  was  paid  into  Court  under  the  pro- 
visions of  the  Lands  Clauses  Act.     After  AJ's  death  a 
suit  was  instituted  for  the  administration  of  the  estate 
of  the  testator,  and  on  that  suit  coming  on  for  further 
directions  a  petition  was  presented  by  one  of  the  parties 
on  the  record,  praying  to  have  the  fund  carried  over  to 
the  credit  of  the  cause.     It  was  presented  in  the  cause 
and  in  the  matter  of  the  act,  and  came  on  to  be  heard 
with  the  cause.     The  petition  had  been  served  on  the 
trustees  for  sale,  and  on  all  the  other  parties  to  the 
cause,  several  of  whom  appeared.     The   Master   had 
found  that  the  proceeds  of  part  of  the  property  sold 
consisted  of  the  fund,  the  subject-matter  of  the  appli- 
cation.    The  different  parties  who  appeared  asked  that 
their  costs   might   be   paid   by   the   company.      Four 
counsel  appeared  for  the  different  parties  to  the  suit, 
and  the  counsel  for  the  company  cited  Hore  v.  Smith  (a), 
and  suggested  that  the  money  might  have  been  paid  to 
the  trustees  on  their  application  after  the  death  of  A,, 
prior  to  the  institution  of  the  suit,  without  service  on 
any   other   party,   the    sale    being   necessary.      Vice- 
Chancellor  Turner,  however,  held  that  the  costs  could 
not  be  separated,  and  that  the  costs  of  all  parties  served 
must  be  paid  by  the  company  according  to  the  act. 

(a)  2  De  G.  &  Sm.  485.  (6)  14  Jur.  55. 

Vol.  1—4.  M  If 
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The  next  case  is  Carpmael  v.  ProftU(a),  wbicb| 
though  not  precisely  the  same  case  as  the  present|  is 
analogous  to  it.  The  petitioner's  land  was  taken  by  a 
railway  company,  and  the  purchase-money  paid  into 
Court  in  the  matter  of  the  railway  company's  act 
The  petitioner  agreed  for  the  purchase  of  other  land 
which  was  sold  in  a  suit.  On  the  petition  in  tbe 
matter  of  the  act  there  was  the  usual  evidence  as  to 
title,  which  having  been  approved,  the  petitioner  pre* 
sented  his  petition  in  the  cause  and  in  the  matter  of 
the  act  to  carry  out  the  purchase;  and  Vice-Chancellor 
Wood  made  the  company  pay  the  costs  of  both  peti- 
tions, including  (as  I  think  is  apparent)  tbe  costs  of  the 
parties  to  the  suit. 


In  the  case  of  Melling  v.Bird{Jb\  which  came  before 
me  in  1853,  a  suit  had  been  instituted  for  tbe  adminis- 
tration of  the  estate  of  a  testator  who  bad  devised  land 
in  trust  for  sale.  The  company  had  taken  part  of  the 
estate,  and  paid  the  purchase-money  into  Court  in  tbe 
usual  way.  The  Plaintiffs,  who  were  entitled  to  one- 
tenth  of  testator's  estate,  presented  a  petition  in  tbe 
cause  and  in  the  matter  of  the  act  for  a  transfer  of  the 
fund  to  the  credit  of  the  cause,  and  served  the  trustees 
and  the  parties  entitled  to  the  other  nine-tentbs,  who 
appeared  by  four  different  solicitors,  and  it  appeared  to 
me  ihdX  pr%m&  facie  the  company  was  bound  to  pay  tbe 
costs  of  all  parties  properly  served,  but  that  it  was 
oppressive  for  the  parties  to  appear  in  the  way  they 
bad  done,  and  which  had  thrown  unnecessary  costs  on 
the  company ;  and  therefore,  although  I  made  the 
company  pay  the  costs  of  the  trustees,  I  refused  to 
make  them  pay  the  costs  of  tbe  other  parties  iaiereaied 


(a)  23  L.  J.,  Ch.  165. 


(6)  17  Jur.  155. 
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in  the  nine-tenths  who  had  the  same  interest  as  the 
petitioner.  In  that  case,  therefore,  I  upheld  the  prin- 
ciple, but  refused  the  costs  on  another  ground,  namely, 
because  they  had  improperly  severed  in  their  appear-^ 
ance. 


1861. 


The  next  case  is  Re  Picton's  Estate  {a).  In  that 
case  the  petitioner  was  tenant  for  Kfe  of  property  which 
bad  been  charged  by  settlement  with  3,200/.  in  favor 
of  other  persons.  Petitioner  had  filed  a  bill  in  the  suit 
of  Picion  V.  JBeete,  praying  that  the  sums  charged  on 
the  estate  by  the  settlements,  and  the  debts  due  from 
the  testator  under  whose  will  the  petitioner  was  tenant 
for  life,  might  be  raised  by  sale  or  mortgage  of  the 
estate.  A  decree  was  made  directing  a  sale  or  mort- 
gage of  a  sufficient  part  of  the  property  to  satisfy  tl>e 
charges  thereon.  Before  the  suit  the  company  had 
taken  a  portion  of  the  property,  and  paid  the  purchase- 
money  into  Court.  The  petitioner  prayed  that  the 
money  might  be  carried  to  the  credit  of  the  cause^  and 
the  Vice-Chancellor  Wood,  referring  to  the  case  of 
Melling  v.  Bird,  said  the  principle  of  that  case  was  the 
correct  one,  and  he  gave  the  trustees  their  costs,  but 
refused  costs  to  the  other  parties,  ordering  that  such 
costs  should  be  costs  in  the  cause.  The  Vice-Chan- 
cellor Wood  seems  to  have  considered  that  I  refused 
the  costs  in  Melting  v.  Bird,  not  on  the  ground  that 
they  had  unnecessarily  increased  the  expense,  but  that 
such  costs  should  not  be  paid  by  the  company  at  all. 

The  last  case  to  which  I  refer  is  Wilson  v.  Foster  (6). 
In  that  case  a  suit  had  been  instituted  to  administer  the 
estate  of  Sir  IL  WUson,  under  whose  will  Mrs.  Wilson 


(a)  3  W.  R.  327. 


(6)  26  Beav.  S98. 
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Haynes 

V, 

Barton. 


was  tenant  for  life  of  real  estate,  with  remainders  over. 
A  railway  company  had  taken  part  of  the  land,  and 
paid  the  purchase-money  into  Court  in  the  usual  way. 
A  petition  was  presented  by  the  tenant  for  life  in  the 
suit  and  in  the  matter  of  the  act  for  reinvestment  in 
land  of  part  of  the  money.  The  remaindermen  and 
trustees  were  served  with  the  petition,  and  appeared. 
The  Master  of  the  Rolls  said,  "  I  am  of  opinion  that 
the  company  cannot  be  required  to  pay  the  costs  of  the 
remaindermen  or  of  the  trustees.  I  concur  in  the 
decision  in  Hore  v.  Smith,  and  I  am  also  of  opinion 
that  on  application  for  the  reinvestment  of  compensation 
money  in  land  the  parties  ought  to  join  in  the  petition, 
which  they  might  have  done  under  the  act,  if  not  in 
the  cause.  The  trustees  and  the  remaindermen  who 
approved  of  this  purchase  and  of  the  investment  in 
land  ought  not  to  have  appeared  as  respondents,  and  I 
cannot  require  the  company  to  pay  their  costs.  The  com- 
pany must  pay  all  the  costs  of  the  Petitioner  and  the 
costs  of  serving  the  other  parties  with  the  petition,  but 
not  the  costs  of  the  appearance  of  the  remaindermen 
and  of  the  trustees,  which  in  my  opinion  was  un- 
necessary. All  that  was  necessary  was  an  affidavit  of 
service  on  them.  The  extra  costs  may  be  paid  out  of 
the  fund  in  Court."  The  effect  of  that  case  is,  that  it 
was  necessary  to  present  the  petition  in  the  cause  as 
well  as  in  the  act,  and  therefore  necessary  to  ^erve  the 
other  parties,  but  that  they  ought  not  to  have  appeared ; 
and  therefore  the  company  ought  not  to  pay  their 
costs.  In  that  respect  only  is  there  any  variation 
between  this  case  and  those  I  have  already  referred  to. 


These  are  the  cases  in  which  a  petition  has  been  pre- 
sented, not  only  in  the  matter  of  the  act,  but  also  in  a 
cause;  and  it  appears  to  me  that  the  current  of  autbo- 
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rities  is  strongly  in  favor  of  the  company  being  required 
to  pay  the  costs^  not  only  of  the  Petitioner,  but  of  the 
other  parties  whom  it  is  necessary  to  serve.  If  indeed 
the  parties  appear  in  such  a  manner  as  to  create  un- 
necessary expense  (as  in  Melling  v.  Bird)^  the  company 
will  not  be  required  to  pay  such  unnecessary  expense ; 
but  that  is  an  exception  to  the  general  rule  that  the 
company  must  pay  the  costs  of  all  parties  which  have 
been  occasioned  by  the  company's  taking  the  land;  and 
I  must  say  I  fully  concur  in  the  opinion  expressed  by 
Lord  Langdale  that  if  companies  are  armed  with  the 
power  of  forcibly  taking  the  land  of  others,  they  must 
be  made  to  pay  all  the  costs  and  expenses  occasioned 
by  their  doing  so.  The  exception  in  the  80th  section  of 
the  act  is  that  the  company  shall  not  be  made  to  pay 
any  costs  occasioned  by  adverse  litigation,  but  this  is 
the  only  exception  to  the  general  principle. 


1861. 


Applying  then  the  general  principle  to  the  present 
case,  this  is  a  petition  presented  by  trustees,  there  being 
a  suit,  asking  for  the  reinvestment  in  land  of  the  money, 
or  part  of  it,  which  has  been  paid  into  Court  by  the 
company,  and  that  the  dividends  may  be  paid  to  the 
tenant  for  life.  The  petition  has  been  served  on  the 
tenant  for  life  and  remaindermen,  and  they  appear. 
Now  it  seems  to  me  that,  the  petition  being  necessarily 
presented  in  the  cause  as  well  as  in  the  matter  of  the 
act,  they  were  properly  served ;  and  they  have  not  ap- 
peared in  such  a  way  as  to  make  their  appearance  op- 
pressive ;  and  therefore  I  think  the  costs  of  all  parties  to 
this  petition  must  be  paid  by  the  company. 


But  there  was  a  former  petition  which  was  presented 
for  the  purpose  of  obtaining  the  direction  of  the  Court 
as  to  the  course  to  be  taken  with  reference  to  the  notice 
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a  certain  sum  for  the  property,  but  it  was  thought  the 
land  was  worth  more*  The  result  was  that  aa  agree- 
ment was  come  to  that  the  company  should  pay  what 
they  had  offered;  and  one  question  now  is  as  to  the 
costs  of  that  former  petition.  Applying  the  principle 
laid  down  in  Taylor's  Case  and  Pichard  ?.  MUcheU^  I 
think  that  those  costs,  having  been  occasioned  by  the 
company  taking  the  land,  should  be  paid  by  the  co«i« 
pany. 

The  only  remaining  question  is,  whether  the  company 
should  pay  the  costs  occasioned  by  their  taking  posses- 
sion of  the  property  before  the  agreement  was  entered 
into,  without  paying  Uie  compensation  money  into  Court 
That  was  a  wrongful  act  on  their  part,  and  ii  became 
necessary  to  take  certain  proceedings  in  consequence  of 
it,  which  were  afterwards  rendered  unnecessary  by  the 
company  paying  the  850/.  into  Court.  I  do  not  think  I 
can  order  the  company  to  pay  these  costs.  They  are 
not  costs  of  proceedings  under  f^^e  act  which  I  can  deal 
with  upon  the  present  petition.  I  apprehend,  however, 
that  the  parties  may  get  them  out  of  the  suit,  h^t  I  can- 
not make  the  company  pay  those  costs. 


iwwa  . —    X  ucviscy  a|ipuiiJi  ttiiu  ciuiciren  or  u, 
i,  the  Reverend  Henry  Cotton,  Provided  that 

ideacon  of  Cashel  in  Ireland^  children  of  A. 
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June  25, 26, 27. 

July  25. 

Will. 
Construction, 
Substitution, 
LORING  V.  THOMAS.  AUemativeGiJt, 

L  HE  material  facts  in  this  case  were  as  follows  :  Gift  of  aliquot 

parts  of  a  fund 

Mary    Williams  duly  made  and   executed   her  last  ^^  ^^  ^y^^  ^i^jj. 

will   and  testament  in  writing  bearing  date  the  17th  drenof^.,  the 

of  November,  1838,  and   after  oertain  directions  and  '"'"I'llif"  °^^; 

and  the  grand- 
devises,  proceeded  as  follows  : — "  I  devise,  appoint  and  cliildren  of  Z). 

bequeath  unto  my  friends, 

Doctor  in  Divinity,  Archdi 

the   Reverend     William    Letins  Davies,    Principal   of  or  B,  or  C,  or 

Elizabeth  College  in  Guernsey,  Anna,  the  wife  of  Sir  *"^  dchildren 

John  Wentworth  Loring,  of  Lee  House  in  the  county  of  Z).,  shall  die 

of   Southampton,    and    the    Reverend    Henry     NeU  j"  ^?  '*^^*\"?^ 
r     .  i.    T^  .1  n    «       r  leavmg  a  child 

Lonng,   of  Rumsey    m   the  county   of  Southampton,  or  children  liv- 

clerk,  all  that  my  freehold  messuage  or  tenement  in  ing  at  my  death 
which  I  now  reside,  with  the  outbuildings,  garden  and  twen*v-^ne"^he 

appurtenances  thereunto  belonging,  situate  and  being  child  or  chil- 
dren of  each 
such  child  or  grandchild  so  dying  in  my  lifetime  shall  represent  and  stand  in  the 
place  of  his,  her  or  their  deceased  parent  or  respective  parents,  and  be  entitled 
to  the  same  sliare  or  shares  rvhich  his^  her  or  their  deceased  parent  mould  have 
been  entitled  to  if  living  at  my  decease. 

Held,  1.  The  word  *' children*'  could  not  be  read  grandchildren,  so  as  to  let 
in  as  original  donee,  the  child  of  a  deceased  child  of  ^.,  who  never  had  a  child 
living  at  the  date  of  the  will. 

2.  The  words  '*  shall  die'*  do  not  import  future  dying,  but  are  equivalent  to 
"  shall  be  dead,"  or  **  shall  have  died." 

S,  A  testator  may  so  express  himself  as  to  cause  a  child  of  a  deceased 
child  to  represent  and  be  substituted  for  that  deceased  child ;  though  he  never 
intended  a  share  for  the  deceased  child  : — and  held  that,  in  this  case,  the  pro- 
viso was  large  enough  to  show  an  intention,  that  a  child  of  a  child  deceased  at 
the  date  of  the  will,  and  for  whom  therefore  no  share  was  intended,  should 
represent  or  be  substituted  for  that  deceased  child ;  and  take  the  share,  which 
if  living  at  the  date  of  the  testator's  death,  the  deceased  child  would  have 
taken. 

Christopherson  v.  Nayler,  and  other  cases  of  that  class,  distinguished ;  and 
Waugh  V.  Waugh  disapproved  and  overruled. 
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ID  the  parish  of  Saint  Peter  in  the  East,  in  the  city  of 
Oxford  aforesaid^  and  all  other  my  real  estate  whereso- 
ever situate^  to  hold  the  same  unto  and  to  the  use  of  the 
said  Henry  Cotton,  William  Lewis  Davis,  Anna  Loring 
and  Henry  Nele  Loring,  their  heirs  and  assigns,  upon 
trust  to  permit  the  Reverend  Vaughan  Thomas,  vicar 
of  Yarnton,  in  the  county  of  Oxford,  and  my  sister 
Charlotte  his  wife,  and  the  survivor  of  them,  his  or  her 
assigns,  to  occupy  and  enjoy  the  same,  or  to  receive  the 
rents  and  profits  thereof  for  and  during  the  term  of 
their  natural  lives,  and  the  life  of  the  longest  liver  of 
them ;  and  from  and  after  the  decease  of  the  survivor  of 
them  the  said  Vaughan  Thomas  and  Charlotte  his  wife, 
upon  trust,  with  all  convenient  speed,  absolutely  to  sell 
and  dispose  of  the  said  messuage  or  tenement,  here- 
ditaments and  premises,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  and  to 
convey  and  assure   the  same  unto   the   purchaser  or 
respective  purchasers  thereof,  or  as  he,  she  or  they  shall 
appoint.     And    I   direct  that  the  said  Henry  Cotton, 
William  Lewis  Davies,  Anna  Loring  and  Henry  Nele 
Loring,  and  the  survivors  and  survivor  of  them,  his  or 
her  executors,  administrators  and  assigns,  shall  stand 
possessed  of  the  monies  to  arise  and  be  produced  by 
the  sale  of  such  hereditaments  and  premises  upon  the 
trusts  following,  that  is  to  say,  as  to  one-fourth  part 
thereof  upon  trust  to  pay  and  divide  the  same  equally 
between  all  and  every  the  children  of  my  deceased  aunt 
Dorothy  Davies ^  late  of  the  town  of  Southampton  afore- 
said ;  as  to  one  other  fourth  part  thereof  upon  trust  to 
pay  and  divide  the  same  equally  between  all  and  every 
the  children  of  my  deceased  aunt  Elizabeth  Besson, 
late  of  Greenwich,  in  the  county  of  Kent,  by  her  first 
husband,  Captain  Nutt,  of  the  Royal  Navy ;  as  to  one 
other  fourth  part  thereof,  upon  trust  to  pay  and  divide 


CASES    IN    CHANCERY. 


499 


the  same  equally  between  all  and  every  the  children  of 
my  deceased  uncle  Francis  Cooke,  late  of  the  city  of 
London,  esquire ;  and  as  to  the  remaining  fourth  part 
thereof,  upon  trust  to  pay  and  divide  the  same  equally 
between  all  and  every  the  grandchildren  of  my  deceased 
aunt  Mary  Dixon,  late  of  Chreenwich  aforesaid.  Pro- 
vided always,  and  I  hereby  declare,  that  in  case  any 
child  or  children  of  the  said  Dorothy  Davies,  Elizabeth 
Besson  or  Francis  Cooke,  or  the  grandchild  or  grand- 
children of  the  said  Mary  Dixon,  shall  die  in  my  life- 
time, leaving  any  child  or  children  who  shall  be  living 
at  my  decease,  and  who  shall  live  to  attain  the  age  of 
twenty-one  years,  then  and  in  such  case  it  is  my  will 
that  the  child  or  children  of  each  such  child  or  grand- 
child so  dying  in  my  lifetime  shall  represent  and  stand 
in  the  place  of  his,  her  or  their  deceased  parent  or 
respective  parents,  and  shall  be  entitled  to  the  same 
share  or  shares  in  the  monies  to  arise  by  sale  of  the 
said  freehold  hereditaments  which  his,  her  or  their 
deceased  parent  or  parents  would  have  been  entitled  to 
if  living  at  the  time  of  my  decease,  and  such  share  to 
be  divided  between  or  among  such  children,  if  more 
than  one,  in  equal  proportions,  and  if  there  shall  be  only 
one  child,  then  to  go  to  such  only  child.  Provided 
also,  and  my  will  is,  that  until  such  sale  or  sales  the 
rents  and  profits  of  the  said  messuage  or  tenement, 
hereditaments  and  premises,  or  of  such  part  thereof  as 
shall  from  time  to  time  remain  unsold,  shall  be  paid 
unto  the  person  or  persons  who  under  the  trusts  herein- 
before contained  would  be  entitled  to  the  monies  arising 
therefrom."  And  the  testatrix  appointed  her  sister 
Charlotte  Thomas  «ole  executrix  of  her  will. 
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LORING 

V, 

Thomas. 


The   testatrix   departed    this    life    on    the   22nd   of 
October,  1842,  without  having  altered  or  revoked  her 
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will,  and  possessed  of  considerable  real  and  personal 
estate;  and  her  will  was,  on  the  17tb  of  Novieinber, 
1842,  proved  by  the  said  Charlotte  Thoma^. 

Charlotte  Thomas  was  the  h^iress-at-law  and  soLb 
next  of  kin  of  the  said  testatrix. 

By  deed  poll  under  the  band  and  seal  of  llemry 
Cotton,  dated  the  14th  of  February,  1844,  Sewy 
Cottonyinly  renounced  and  disclaimed  all  and  every 
tlie  estates,  devises  and  bequests,  trusts,  powers,  autho- 
rities and  discretions  by  the  will  of  Mary  Williams  re- 
spectively devised  and  bequeathed  to  and  expressed  to 
be  reposed  and  vested  in  him  jointly  with  the  said 
William  Lewis  Davies,  Anna  Loring  and  Henry  Nek 
Lorinfff  or  otherwise. 

The  children  of  Dorothy  Davies  and  JFVoscif  Cooke, 
and  the  grandchildren  of  Mary  Dixon,  in  the  will  of 
Mary  Williams  respectively  mentioned,  were  very  nu- 
merous, and  they  were  all  bom  prior  to  the  date  of  the 
will.  Some  of  the  said  children  and  grandchildren 
were  dead  at  the  date  of  the  will,  leaving  children 
who  survived  the  testatrix,  and  attained  the  age  of 
twenty-one  years.  The  last-mentioned  children  were 
also  very  numerous,  and  they,  their  representatives  and 
assigns,  claimed  to  be  interested  in  three-fourth  parts  or 
shares  of  and  in  the  monies  to  arise  from  the  sale  of  the 
real  estate  by  the  will  directed  to  be  sold,  and  of  and  in 
the  residuary  personal  estate  of  the  testatrix ;  and  they, 
or  some  of  them,  had  disposed  of  or  otherwise  dealt 
with  the  interests  which  they  respectively  claimed 
therein. 


Such  of  the  children  of  Dorothy  Davies  and  Francis 
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Cooke  and  of  the  grandchildren  of  Mary  Dixon  as  were 
aiive  at  the  date  of  the  will,  survived  the  testatrix ;  and 
tbey,  their  representatives  and  assigns,  claimed  to  be 
entitled  to  three-fourth  parts  of  the  said  monies  and 
reaiduary  personal  estate,  to  the  exclusion  of  the  chil- 
dren of  such  of  the  children  of  Dorothy  Davits  and 
Francis  Cooke,  and  of  the  grandchildren  of  Mary 
Dixon  as  were  dead  at  the  date  of  the  will ;  and  they, 
or  some  of  them,  had  disposed  of,  or  otherwise  dealt 
with,  the  interests  which  they  respectively  claimed  in 
the  said  monies  and  residuary  personal  estate. 
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Elizabeth  Besson,  in  the  will  mentioned,  had  two 
children  by  her  first  husband  Captain  Nutt,  One  of 
these  children  died  before  the  date  of  the  will,  under 
iveoty-one  and  without  having  been  married.  The  other 
«bild  of  Elizabeth  JBesson,  by  Captain  Nutt,  died  before 
the  date  of  the  will,  leaving  children  who  survived  the 
testatrix,  and  attained  the  age  of  twenty-one  years. 
T^e  last-mentioned  children  claimed  to  be  interested  in 
one-fourth  part  or  share  of  and  in  the  monies  to  arise 
from  the  sale  of  the  said  real  estate  and  of  and  in  the 
aaid  residuary  personal  estate;  and  they,  or  some  of 
them,  had  disposed  of,  or  otherwise  dealt  with,  the 
interests  which  they  respectively  claimed  therein. 

The  Defendant  John  William  Thomas,  who  was  the 
legal  personal  representative  of  Charlotte  Thomas,  the 
heiress-at-law  and  sole  next  of  kin  of  the  testatrix, 
claimed  to  be  entitled  to  the  last-mentioned  one-fourth 
part  or  share,  to  the  exclusion  of  the  last-mentioned 
ehiidreD. 


The  D/esfendant  John  Speed  Dames  was  the  executor 
and  legal  personal  representative  of  Harriet  Sylvester, 
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who  was  one  of  the  children  of  Dorothy 
mentioned  in  the  will ;  Harriet  Sylvester  was  alive 
at  the  date  of  the  will,  and  for  the  purposes  of 
the  suit  John  Speed  Davies  represented  the  in- 
terests of  all  the  children  of  Dorothy  Davies  and 
Francis  Cooke  who  were  living  at  the  date  of  the 
will. 


The  Defendant  John  Patten  was  one  of  the  grand- 
children of  Mary  Dixon  mentioned  in  the  will,  and 
for  the  purposes  of  the  suit  he  represented  the  interests 
of  all  the  grandchildren  of  Mary  Dixon  who  were 
living  at  the  date  of  the  will. 

The  Defendant  Charles  Nutt  was  a  child  of  George 
Nutty  who  was  one  of  the  children  of  Elizabeth  Bessom 
by  her  first  husband  Captain  Nutt^  and  who  was  dead 
at  the  date  of  the  will ;  and  for  the  purposes  of  the 
suit  he  represented  the  interests  of  all  the  children 
of  such  of  the  children  of  Dorothy  Davies^  Eliza- 
heth  Besson  and  Francis  Cooke  as  were  dead  at 
the  date  of  the  will  leaving  children  who  survived  the 
testatrix  and  lived  to  attain  the  age  of  twenty-one 
years. 


The  Defendant  James  Dundas  Down  was  a  child  of 
Louisa  Down,  who  was  one  of  the  grandchildren  of 
Mary  Dixon,  who  was  dead  at  the  date  of  the  will. 
James  Dundas  Down  had  attained  the  age  of  twenty- 
one  years,  and  for  the  purposes  of  the  suit  he  repre- 
sented the  interests  of  all  the  children  of  such  of 
the  grandchildren  of  Mary  Dixon  as  were  dead  at 
the  date  of  the  will  leaving  children  who  survived 
the  testatrix  and  lived  to  attain  the  age  of  twenty-one 
years. 
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The  bill  prayed  that  the  trusts  of  the  will  of  Mary 
Williams  might  be  carried  into  execution,  and  that  her 
real  and  personal  estate  might  be  administered  by  and 
under  the  direction  and  decree  of  the  Court;  and  that 
the  rights  and  interests  of  all  parties  in  the  monies  to 
arise  from  the  sale  of  the  real  estate  and  the  personal 
estate  of  Mary  Williams  might  be  ascertained  and 
declared. 
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Mr.    Baily  and    Mr.  Smart,    for  the  Plaintiffs  the 
trustees,  took  no  part  in  the  argument. 


Mr.  Toller,  for  the  executors  of  children  of  Dorothy 
Davies  who  were  living  at  the  date  of  the  will  and 
also  at  the  date  of  her  death,  claimed  the  first  fourth 
entirely,  as  against  grandchildren  of  Dorothy  Davies, 
whose  parents  died  before  the  date  of  the  will. 

The  proviso  is,  if  any  child  of  Dorothy  Davies  shall 
die  *'  in  my  lifetime,  leaving  any  child  living  at  my 
decease  who  shall  live  to  attain  twenty  one,  such  child 
shall  stand  in  the  place  of  his  deceased  parent,  and  take 
the  share  which  the  parent  would  have  taken  if  living 
at  my  decease."  The  child  of  a  child  dying  in  the 
lifetime  of  the  testatrix,  is  to  stand  in  the  place  of  the 
parent,  and  take  his  share.  The  parent,  that  is,  any 
child  of  Dorothy  Davies  dying  before  the  will,  would 
take  nothing,  not  being  one  of  the  class  described ; 
and  no  one  can  take  in  substitution  of  a  person  one  of 
a  class  who  would  not  come  within  the  description  of 
legatees.  In  other  words,  if  the  parent  could  not  have 
taken,  the  child  cannot  take  by  substitution.  It  will 
be  argued  that  under  the  words,  **  shall  be  entitled  to 
the  same  share  as  the  parent  would  have  been  entitled 
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to  if  living  at  my  decease/'  the  gift  over  is  not  Sttb- 
stitutionaly  but  alternative^  But  that  consiruetion 
would  be  inconsistent  with  the  prior  language^ ''  shall 
stand  in  the  place  of  his  or  her  deceased  parent," 
language  which  plainly  points  to  the  parent,  not  as  a 
mere  representation  of  possible  events,  but  as  the  root 
of  the  title.  If  the  child  is  to  stand  in  the  place  of  the 
parent,  that  assumes  a  parent  described  as  a  donee. 
But  here  the  child  dead  at  the  date  of  the  testatrix, 
could  not  be  a  donee,  and  to  stand  in  the  place  of  that 
parent,  is  to  stand  in  the  place  of  one  who  could  take 
nothing. 

Mr.  J.  Pearson  with  him. 

They  cited  Porter* s  Tru8ti{a);  Christopherion  v. 
Naylor  (6) ;  Coultkurst  v.  Carter  (c) ;  Ive  v.  King  (d) ; 
Gray  v.  Oarman(e);  Radcliffe  v.  Buckley  [f);  Moor 
v.  Raisbech{g);  Pride  v.  Fooks{h);  I^therleigh  v 
Harbin  (t). 

Mr.  Bazalgette,  for  other  parties  in  the  same  interest, 
pursued  the  same  line  of  argument. 

They  referred  to  Jarvis  v.  Pond(Jt);  Waugk  v. 
Waugh  (I). 


Mr.  Shapter  and  Mr.  Watford  for  Charles  NtUt  (the 
child  of  George  Anson  Nutt,  one  of  the  children  of  JEK- 
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a)  4  Kay  &  J.  188. 

b)  1  Mer.  320. 

(c)  15  Beav.  421. 

(d)  16  Beav.  46. 

(e)  2  Hare,  268. 
(/)   10  Ve«.  195. 


(g)  12  Sim.  12S. 

(%)  SDeG.A  Jones,  252. 


IS 

1)  6  Sim.  829. 
(k)  9  Sim.  549. 
(0  2Myl.&K.  41. 
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zabeih  Besson  by  her  first  hasband,  and  who  wan  dead 
at  the  date  of  the  will). 

First.  Without  reference  to  the  question  of  substi- 
tution, this  will  must  be  read  as  meaning  to  include 
"  grandchildren"  in  the  word  "  children."  The  cases 
show  that  if  by  extrinsic  evidence  you  can  show  that 
by  reading  the  word  '^  children  '*  literally,  the  will  is 
made  insensible,  the  Court  will  construe  it  **  grand- 
children/' 


1861. 


Now  George  Anson  Nutt,  the  father  of  Charles  Nutt, 
died  ten  years  before  the  date  of  the  will.  There  were 
no  children  of  Captain  Nutt  living  at  the  date  of  the 
will.  It  may  possibly  be  contended,  where  there  are 
some  children  living  at  the  date  of  the  will  and  some 
dead,  that  the  testator  meant  to  use  the  word  **  children" 
literally.  But  where,  as  here,  there  were  no  children  at 
all  living  for  years  before  the  date  of  the  will,  it  would 
be  absurd  to  suppose  the  testatrix  could  mean  the  word 
literally.  She  meant  it  in  the  popular  sense,  issue; 
and  Charles  Nutt  takes  as  a  grandchild,  as  one  of  a 
designfUted  class. 

They  cited  on  this  point  Wigram  on  Extrinsic  JSvi-- 

dence  (a) ;  Fenn  v.  Death  (J) ;   Wythe  v.  Hurlstone  (c) ; 

Gale  V.  Bennett  {d) ;    Crook  v.  Brooking  (e) ;    Bogle 

V.    Hamilton  (/)  ;    Beeves  v.  Brymer  (g) ;    Crook  v. 

Whitley  {h);  Woodhouselee  v.  Dalrymple  {%) ;   Kelly  v. 


(a)  Page  42  (2nd  edit.); 
p.  7d  (4th  edit.) 

(b)  iS  Beav.  73. 
2  Amb.  554. 
Ibid.  681. 
2  Vern.  50,  106. 


;/)  4  Ves.  437. 
[g)  Ibid.  692. 
[k)  7   De  G.,   M. 
490. 

(t)  2  Mer.  419. 
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Hammond  (a) ;     Edmunds   v.  Fessey  (Jb) ;     Carter    v. 
Bentall  (c). 

Next.  If  not  included  under  the  description  of  chil- 
dren,  are  we  not  entitled  under  this  clause,  as  a  child  of 
a  person  who  if  living  at  the  death  of  the  testatrix 
would  have  been  entitled  ?    That  is  the  real  question. 


It  is  not  the  dry  question  of  substitution,  as  in  the 
cases  where  the  language  is  merely,  that  the  child  of  a 
deceased  child  shall  take  the  parent's  share.  There  it 
may  reasonably  be  argued  upon  the  authorities  (though 
very  inconsistently  with  probable  intention)  that,  as  the 
parent  could  take  no  share,  the  child  described  as  taking 
the  parent's  share,  can  take  nothing.  But  that  is  not 
the  language  of  this  will;  the  language  is,  that  the 
child  is  to  take  the  share  which  the  parent  would  have 
taken  if  living  at  the  death.  Apply  that  to  the  facts. 
G.  Anson  Nutt  was  a  child  of  Mrs.  JBesson,  he  did  die 
during  the  testatrix's  life,  whether  before  or  after  the 
will  is  immaterial  in  this  view.  He  fulfils  the  conditions 
of  the  will  in  these  respects,  that  he  was  a  child,  and 
died  during  the  testatrix's  life,  leaving  a  child  who  sur- 
vived the  testatrix;  and  it  is  clear  that  if  G.  Anson 
Nutt  had  survived  the  testatrix  he  would  have  been 
entitled.  I  stand  therefore  entitled,  not  by  way  of  sub- 
stitution strictly,  but  by  way  of  gift  in  the  alternative ; 
that  is  the  true  construction  of  the  proviso,  and  all  the 
ca^es  and  arguments  about  pure  substitution  have  no 
application.  I  claim  under  a  substantive  gift  to  grand- 
children; to  the  children  of  those  who,  if  living  at 
the  death  of  the  testatrix,  would  unquestionably  have 
taken.     I  do  not  claim  the  share  of  my  parent ;  I  claim 


(a)  26  Beav.  36. 

(6)  30  Law  J.,  N.  S.,  Ch. 


279. 
(c)  2  Beav.  551. 
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as a  described  class,  the  share  which  another  class 
described  would  have  taken,  if  certain  events  had  hap- 
pened. 

They  referred  to  Fenn  v.  Death  {a)  i   Manning  v. 
Chamb€r$(]b)\  ShephardsTrusts{c)\  Hannamy.Sinu{d). 

Mr.  ColKns  for  the  grandchildren  o(  Dorothy  Davies 
whose  parents  were  dead  at  the  date  of  the  will,  there 
being  also  grandchildren  whose  parents  were  living  at 
the  date  of  the  will,  took  the  same  line  of  argument  as 
in  the  second  head  of  Mr.  Shapter*s  argument;  and 
cited  Hewet  y.  Ireland  {e) ;  Early  v.  Benbow  (/) ;  Ring- 
rose  V.  Bramham  (g) ;  Doe  v.  Hallett  (A). 

Mr.  Baggallay  and  Mr.  Scfiomberg  for  other  parties 
in  the  same  interest. 

Mr.  Fleming  and  Mr.  Charles  Hall  for  other  parties. 

Mr.  Osborne  and  Mr.  Nichols  for  one  of  the  grand- 
children of  Francis  Cooke  whose  parent  was  dead  at 
the  date  of  the  will,  there  being  grandchildren  whose 
parents  were  living  at  the  date  of  the  will. 

They  argued  also  on  the  footing  of  the  gift  not  being 
substitutional,  but  an  independent  gift  in  the  alternative, 
to  grandchildren,  whose  parents  would  have  taken  if 
living  at  the  death  of  the  testatrix. 

They  referred  in  particular  to  Smith  v.  Smith  (i),  Ive 
V.  Kingijh)  and  King  v.  Cleaveland^l),  as  showing  the 
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(a)  28  Beav.  73. 

(b)  I  De  G.  &  Sro.  286. 

(c)  1  Kay  &  J.  269. 
2  De  G.  &  J.  151. 
1  P.  Wins.  426. 

2  Coll.  C.  C.  842. 
Vol. 


t 


g)  2  Cox,  884. 
h)  1  Mau.  &  Sel.  124. 
t)  8  Sim.  852. 
^)  16  Beav.  46;  see  p.  5$» 
(I)  26  Beav.  26,  126. 
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distinction  between  substitutional  gift^  and  gifts  to  two 
distinct  classes  in  the  alternative. 

Mr.  Shebbeare  and  Mr.  Haynet  also  appeared  for 
other  parties.  ^ 

Mr.  Glasse,  for  the  heir-at-law  and  next  of  kin, 
claimed  one-fourth  by  intestacy. 

Mr.  Toller  replied  on  the  question  of  substitution  or 
alternative  gift^  and  cited  Ashling  v.  Knowles  (a). 

[On  the  question  whether  the  grandchildren  could  take 
under  the  word  children,  his  Honor  delivered  judgment 
at  the  conclusion  of  the  argument  as  follows.] 


The  Vice-Chancellor. 

As  to  the  use  of  the  word  "  children/'  whether  that 
word  may  be  read  as  including  grandchildren,  that  ap- 
plies to  the  case  of  the  grandchild  of  JEUizabeth  Beuan 

only. 

It  is  contended  that  the  testatrix  nnust  have  known 
the  facts  as  to  the  state  of  this  and  the  other  families, 
and  there  is  evidence  to  that  effect — that  she  must 
have  known  that  Elizabeth  Besson  had  no  child  living 
at  the  date  of  her  will,  and  therefore  could  not  have  in- 
tended to  make  a  gift  to  nobody.  It  is  said  she  must 
have  used  the  word  ^'  children**  inadvertently,  and  meant 
grandchildren.  That  must  mean,  either  that  she  meant 
to  write  grandchildren  when  she  wrote  children,  or  else 
that  she  used  the  word  "  children**  as  coextensive  with 
grandchildren. 

(a)  3  Drew.  593. 


CASES    IN    CHANCERY- 

A  third  alternative  coastraction  would  be^  that  she 
thought  the  grandchildren  really  were  children ;  but 
that  would  be  glaringly  inconsistent  with  the  assumption 
fairly  based  on  the  evidence,  that  she  was  acquainted 
with  everything  relating  to  the  state  of  Uie  family.  As 
to  the  two  previous  suppositions,  we  find  that  not  only 
there,  but  in  a  subsequent  passage  in  the  proviso,  she 

* 

clearly  knew  the  distinction  between  children  and  grand- 
children.— [His  Honor  referred  to  the  passages  uadet^ 
Uned  in  the  proviso,  ante,  pp.  498,  499,  and  proceeded.] 
In  that  part,  as  to  Mary  Dixon,  she  makes  the  very 
distinction.  She  must  clearly,  therefore,  have  known 
the  diflferent  meanings  of  the  two  words.  And  I  am  of 
opinion  that  that  part  of  Mr.  Shapter*$  argument  cannot 
be  maintained. 
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[On  the  principal  point  his  Honor  took  time  to  con- 
sider, and  on  the  25th  of  July,  delivered  the  following 
judgm^t] 


The  Vice-Chancellob. 

The  question  is  this  (taking  the  gift  of  one-fourth  as 
an  instance),  whether  the  children  of  that  child  of 
Dorothy  Daoies,  who  was  dead  at  the  date  of  the  will, 
are  entitled  to  take  a  share  of  that  one-fourth.  A 
similar  question  arises  with  respect  to  each  of  the  other 
three-fourths ;  but  it  will  simplify  the  consideration  of 
the  matter  to  take  the  case  of  the  first  fourth  as  if  it 
were  the  only  case  upon  which  the  question  arises;  for, 
whatever  is  the  right  decision  for  that  case,  must  equally 
be  right  with  respect  to  the  others. 


July  25. 


We  have,  then,  a  bequest  of  one-fourth  of  the  monies 
to  arise  from  the  sale  of  real  estate,  which  is  to  be  sold 
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itfter  the  deaths  of  two  tenants  for  life,  to  the  children  of 
the  testatrix's  then  deceased  aunt  Dorothy  Davies,  with 
a  proviso^  that  in  case  any  child  of  Dorothy  Davies 
should  die  in  the  textatrix's  lifetime,  leaving  children 
who  should  be  living  at  the  testatrix's  death  and  who 
should  live  to  attain  the  age  of  twenty-one,  such  last- 
mentioned  children  should  represent  and  stand  in  the 
place  of  their  deceased  parent,  and  should  be  entitled  to 
the  same  share  which  their  deceased  parent  woald  have 
been  entitled  to  if  living  at  the  testatrix's  decease. 


Did  the  testatrix  by  this  proviso  intend  to  include 
only  the  children  of  any  child  of  Dorothy  Davies  who 
might  die  between  the  date  of  the  will  and  her  (testa- 
trix's) decease ;  or  did  she  mean  to  include  also  the  chil- 
dren of  that  child  of  Dorothy  Davies,  who  was  dead  at 
the  date  of  the  will  ? 

In  order  to  prevent  confiision  of  language  I  will 
describe  the  first  generation  {i.e.,  the  children  of  Do- 
rothy Davies)  by  the  term  "children,"  and  when  I 
speak  of  the  second  generation  {i.e.,  the  children  of 
those  children)  I  will  use  the  term  **  issue,"  or  "  issue  of 
children,"  otherwise  the  perpetual  recurrence  of  the 
word  "  children,"  as  applied  to  two  different  generations, 
will  occasion  perplexity.  And  for  brevity's  sake  I  will 
use  the  term  "  predeceased  children"  to  signify  those  of 
the  first  generation  who  were  dead  at  the  date  of  the  will. 


Now,  of  course  the  question  is  one  entirely  of  inten- 
tion, and  it  is  obvious  that  in  cases  of  this  kind  a  tes- 
tator may  mean  to  include  as  objects  of  his  bounty,  or 
he  may  mean  to  exclude,  the  issue  of  the  predeceased 
children.  When  a  testator  directs  that  issue  shall  repre- 
sent or  stand  in  the  place  of  or  be  substituted  for  a  de«> 
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ceased  child,  and  take  the  share  which  their  parent 
would  have  taken  if  h'ving,  he  may  intend  such  repre- 
sentation or  substitution  to  apply  only  to  the  case  of  a 
child  dying  subsequently  to  the  date  of  his  will  and 
before  the  time  of  his  own  death;  or  he  may  mean  it  to 
extend  also  to  the  case  of  a  child  who  was  already  dead 
at  the  date  of  the  will. 
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The  solution  of  the  question,  which  of  the  two  he 
intended,  must  of  course  depend  on  the  language  he  has 
used  in  directing  such  representation  or  substitution. 
He  may  use  language  of  such  restricted  import  as  to  be 
inapplicable  to  any  children  but  such  as  were  living  at 
the  date  of  the  will.  But  if  he  uses  language  so  wide 
and  general  as  to  be  no  less  applicable  to  a  predeceased 
child  than  to  a  child  living  at  the  date  of  the  will,  then 
the  direction  as  to  such  representation  or  substitution 
must  be  held  to  embrace  both. 


Before  I  proceed  to  examine  in  detail  the  language 
of  this  will,  I  will  make  one  or  two  preliminary  observa- 
tions which  (although  they  are  little  better  than  truisms) 
it  will  be  useful  to  bear  in  mind,  not  only  in  considering 
the  terms  of  this  will  but  also  with  reference  to  some  of 
the  decided  cases  bearing  on  the  question. 

And  first,  I  would  observe,  that  with  reference  to  a 
bequest  to  the  children  of  A.,  there  is  this  obvious  dis- 
tinction between  a  child  of  A.  living  at  the  date  of  the 
will  and  a  predeceased  child  of  A,,  that  the  former  is 
one  of  those  whom  the  testator  intends  to  benefit  by  the 
bequest,  whereas  the  latter  not  only  cannot  take  under 
such  a  bequest,  but  he  is  not  intended  by  the  testator  to 
benefit,  for  no  one  intends  to  make  a  bequest  in  favor 
of  a  dead  person.     If,  therefore,  a  testator,  in  directing 
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that  the  issue  of  a  deceased  child  shall  represent  or 
stand  in  the  place  of  their  parent^  uses  language  ioaport- 
ing  that  they  shall  take  the  share  which  he  intended  for 
the  parent^  of  course  the  issue  of  a  predeceased  child 
cannot  be  included,  because  the  testator  could  not  ha?e 
intended  to  give  any  share  to  a  child  then  already 
dead. 


On  the  other  hand,  I  would  observe  that  a  prede- 
ceased child  of  A.  and  a  child  of  A.  living  at  the  date 
of  the  will  stand  upon  the  same  footing  in  this  respect : 
that  not  only  they  are  both  equally  children  of  A.,  but 
they  both  equally  answer  the  description  of  children  of 
A.  who  would,  if  they  were  living  at  the  teatatoi's 
death,  have  been  entitled  to  a  share  under  a  bequest  to 
the  children  of  A.  That  description  is  merely  hypo- 
thetical, it  speaks  not  of  what  will  happeui  or  even  of 
what  may  happen,  but  only  of  what  would  have  happemed 
upon  a  certain  hypothesis ;  and  of  course  putting  a  hy- 
pothetical case  does  not  at  all  involve  the  assumptioD 
that  the  hypothesis  is  true,  or  even  that  it  is  possible. 
Suppose  a  testator,  having  by  his  will  made  a  bequest 
to  the  children  of  ^.,  were  to  add  this:  one  child  of  il. 
(Thomas)  is  already  dead,  and  I  direct  that  his  issue 
shall  represent  him  and  stand  in  his  place,  and  shall  be 
entitled  to  the  same  share  which  Thomas  would  have 
been  entitled  to  if  living  at  my  decease.  Surely  that 
language  would  be  perfectly  correct  and  appropriate. 
Thomas,  though  already  dead,  and  therefore  incapable 
of  taking  a  share,  and  not  intended  to  take  a  share, 
would,  upon  the  hypothesis  of  his  being  alive  at  the 
testator's  death,  have  been  entitled  to  a  share  under  the 
bequest  to  the  children  of  A.,  and  the  testator  would  be 
correctly  speaking  of  the  share  which  Thomas  would 
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have  been  entitled  to  upon  that  hypothesis,  although 
the  hypothesis  is  impossible. 

I  proceed  now  to  consider  the  terms  of  this  bequest. 
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It  is  to  be  remarked  that  the  testatrix  does  not  ex- 
press her  intention  in  favor  of  the  children  of  Dorothy 
Dames  and  in  favor  of  the  issue  of  deceased  children 
in  one  and  the  same  clause,  but  in  two  distinct  clauses. 
It  is  not  like  Tytherleigh  v.  Harbin  (a),  a  bequest  in 
one  single  clause  to  such  of  the  children  of  ^.  as  shall 
be  living  at  a  certain  period,  and  to  the  issue  of  such  of 
them  9s  shall  be  then  dead ;  but  there  is  first  a  bequest 
to  the  children  of  Dorothy  Davies,  and  thet),  by  a  sepa- 
rate and  distinct  clause  or  proviso,  the  testatrix  directs 
that  the  issue  of  deceased  children  shall  represent  their 
parent.    But  this  circumstance  does  not  appear  to  me 
to  govern  the  question.    There  is  nothing  to  preclude 
a  testator,  after  having  made  a  bequest  in  favor  of  a 
certain  class,  from  directing  by  a  subsequent  clause 
(whether  by  way  of  proviso  or  otherwise)  that  new 
objects,  not  comprehended  in  or  connected  with  the 
first-mentioned  class,  shall  share  with  the  members  of 
that  class.   A  testator,  for  example,  may  make  a  bequest 
to  the  children  of  ^.,  and  then  by  a  subsequent  proviso 
direct  that  the  children  of  B.  shall  share  with  the 
children  of  A.;   and  in  such  case  the  efiect  would  be 
precisely  the  same  as  if  by  one  single  clause  he  had 
bequeathed  to  the  children  of  A.  and  to  the  children 
of  A 

The  question  then  is,  who  are  the  objects  intended  by 
the  proviso.  According  to  the  fair  and  just  interpreta- 
tion of  the  language  of  the  proviso,  is  the  direction  that 

(a)  6  Sim.  929. 
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tbe  issue  of  deceased  children  oi  Dorothy  Damn  shall 
represent  and  stand  in  the  place  of  their  parents  re- 
stricted to  the  case  of  those  children  only  who  were 
living  at  the  date  of  the  will^  and  who  might  afterwards 
die  in  the  testatrix's  lifetime  leaving  issue  ?  or  is  it  ex- 
pressed in  terms  so  large  and  general  as  to  include  also 
the  case  of  any  children  of  Dorothy  Davies  who  were 
already  dead  leaving  issue?  It  appears  to  me  that, 
with  one  exception,  every  word  of  the  proviso  is  adapted 
to  include  both  of  these  cases.  I  say  with  one  exception, 
and  that  exception  is  to  be  found  in  the  words  **  shall 
die.*'  The  words  are,  "  in  case  any  child  or  children  of 
the  said  Dorothy  DavUs  $haU  die  in  my  lifetime." 
Those  words  *'  shall  die,"  in  their  strict  and  proper 
meaning,  point  to  a  future  death,  and  if  they  ought  to 
be  construed  according  to  that  strict  and  proper  mean- 
ing, then  of  course  they  can  only  refer  to  persons  living 
at  the  time  when  they  were  penned,  and  cannot  include 
any  person  then  already  deceased.  If,  instead  of  the 
words  ''shall  die,"  the  testatrix  had  used  the  words 
''  shall  be  dead,"  or  **  shall  have  died,"  those  words 
would  have  referred  as  much  to  predeceased  children 
as  to  children  subsequently  dying.  I  will  reserve  the 
consideration  of  the  question,  what  construction  ought 
to  be  put  upon  the  words  **  shall  die  in  my  lifetime," 
until  after  I  have  examined  the  other  parts  of  this  pro- 
viso. And  first,  with  respect  to  the  words  ''  in  case 
any  child  or  children  of  the  said  Dorothy  Davies  shall 
die  in  my  lifetime."  What  is  the  meaning  of  the  words 
''  any  child  or  children  of  the  said  Dorothy  Davies f* 
It  is  not  **  any  of  the  said  children  of  Dorothy  Davies," 
nor  "  any  such  child  or  children  of  Dorothy  Davies,^ 
nor  **  any  of  the  children  of  Dorothy  Davies  to  whom  I 
before  bequeathed  the  one  fourth."  There  is  no  refer- 
ence to  any  particular  class  or  portion  of  the  children  of 
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Dorothy  Dames,  bat  the  words  are  general, ''  any  child 
or  children  of  Dorothy  Davies;**  and  those  words, 
according  to  their  natural  and  proper  construction,  em- 
brace all  children  of  Dorothy  Davies,  as  well  those  who 
were  then  already  dead  as  those  who  were  then  liTing, 


1861. 


Proceeding,  then,  to  the  subsequent  part  of  the  clause, 
what  is  to  be  the  consequence  of  any  child  or  children 
of  Dorothy  Davie$  dying  in  the  testatrix's  lifetime.  Dis- 
encumbering the  sentence  from  superfluous  words,  which 
do  not  affect  the  sense,  the  testatrix  directs  thus: — 
**  Then  and  in  such  case  the  children  of  each  such  child 
so  dying  in  my  lifetime  shall  represent  and  stand  in  the 
place  of  their  deceased  parent,  and  shall  be  entitled  to 
the  same  share  which  their  deceased  parent  would  have 
been  entitled  to  if  living  at  the  time  of  my  decease.^ 
The  testatrix  does  not  say  "  shall  be  entitled  to  their 
parent's  share,"  nor  does  she  say  ''  shall  be  entitled  to 
the  share  hereby  intended  for  their  parent,"  but  she  says 
**  shall  be  entitled  to  the  same  share  which  their  de- 
ceased parent  unmld  have  been  entitled  to  if  living  at  the 
time  of  my  decease."  The  share  which  she  says  that 
the  children  of  a  deceased  child  shall  be  entitled  to  is 
not  a  share  which  that  deceased  child  will  take,  or  can 
take,  or  is  intended  to  take ;  but  it  is  the  share  which 
that  deceased  child  would  have  been  entitled  to  upon  a 
certain  hypothesis,  viz.,  the  hypothesis  of  that  child 
being  alive  at  the  testatrix's  death ;  and  unquestionably 
l^omas,  the  predeceased  child  of  Dorothy  Davies, 
would,  upon  the  hypothesis  of  his  being  alive  at  the 
time  of  the  testatrix's  death,  have  been  entitled  to  a 
share  under  the  bequest  to  the  children  of  Dorothy 
Davies. 


Then  with  respect  to  the  words  *'  shall  represent  and 
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stand  in  the  place  of  their  deceased  parents.**  I  CMfess 
I  cannot  see  why  the  children  of  a  predeceased  chiM 
should  not  represent  and  stand  in  the  place  of  their  de- 
ceased parent,  not  indeed  in  respect  of  any  riiare  which 
that  parent  could  take  or  was  intended  to  take,  far 
being  already  dead  he  neither  could  take  nor  was  in- 
tended to  take  any  share,  but  in  respect  of  the  share 
which  that  parent  would  have  been  entitled  to  if  Ufing 
at  the  testatrix's  decease,  and  that  is  the  share  in  re- 
spect of  which  the  testatrix  directs  that  the  children  of 
deceased  children  are  to  represent  and  stand  in  the  place 
of  their  deceased  parent. 


It  appears  to  me,  then,  that  the  only  words  in  this 
proviso  which  afford  any  ground  for  contending  that  it 
excludes  the  case  of  a  predeceased  child  of  Ditroikg 
Dame8  are  the  words  *'  shall  die."  And  the  question 
is  whether  those  words  are  to  be  construed  as  pointing 
to  a  future  death,  which  is  their  strict  grammatical  im- 
port, or  the  event  of  being  dead  at  a  certain  future 
period,  without  reference  to  the  particular  time  at  which 
the  death  may  have  occurred. 

Now  there  are  many  cases  in  which  words  in  a  will, 
which,  according  to  their  strict  grammatical  import, 
denote  the  future  happening  of  a  certain  event,  have 
been  held  to  signify  the  fact  of  the  event  having  hap- 
pened, whether  it  actually  occurred  before  or  after  the 
date  of  the  will.  I  will  only  refer  to  Ckristopkenon  v. 
Naylor  (a),  which  is  tn  pari  materiA  with  the  case  now 
before  the  Court  There  the  testator  gave  800/.  to  each 
of  the  children  of  his  brother  and  three  sisters  which 
should  be  living  at  his  (testator's)  decease,  and  added, 


(a)  1  Mer.  320. 
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*^  But  if  any  child  or  children  of  my  said  brother  and 
sisters  shall  happen  to  die  in  fwy  lifetime  and  lea?e  issue, 
then  the  legacy  or  legacies  hereby  intended  for  such  child 
or  children  so  dying  shall  be  for  his,  her  or  their  issue/' 
The  question  was  (as  it  is  here),  whether  the  issue  of  a 
predeceased  child  could  take.    Sir  William  Cfrant  de- 
cided against  theof  on  another  ground ;  but  with  respect 
to  the  words  *^  shall  happen  to  die*'  (which,  according  to 
their  strict  grammatical  import,  point  to  a  future  death 
just  as  strictly  as  the  words  **  shall  die/'  in  the  present 
ease)  be  expressed  himself  thus : — "  The  question  in 
this  case  does  not  depend  on  the  words  'shall  happen  to 
die  in  my  lifetime.'    Though,  according  to  strict  con- 
struction, importing  futurity,  those  words  might  have 
been  understood  as  speaking  of  the  event  at  whatever 
time  it  may  happen."     I  consider  this  opinion  of  Sir 
WilMam  Grant  as  high  authority  for  construing  the 
words  "  shall  die  in  my  lifetime"  in  the  sense  of  '*  shall 
have  died  in  my  lifetime." 


1861. 
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But,  further,  that  such  was  the  sense  in  which  the 
testatrix  used  Uiose  words  appears  to  me  clear  from  the 
context.  For  the  passage  is  this  (omitting  superfluous 
words),  "  In  case  any  child  or  children  of  the  said  Do- 
rothy  Davies  shall  die  in  my  lifetime  leaving  any  chil- 
dren who  shall  be  living  at  my  decease,  and  who  shall 
live  to  attain  the  age  of  twenty-one  years,  then  and  in 
such  case  the  children  of  each  such  child  so  dying  shall 
represent  and  stand  in  the  place  of  their  deceased  parent, 
&c/'  Now  if  the  words  **  shall  die"  must  be  construed  to 
refer  only  to  a  future  death,  so  as  to  exclude  such  chil- 
dren of  Dorothy  Davies  as  had  died  before  the  date  of 
the  will,  then  the  words  **  who  shall  live  to  attain  the 
age  of  twenty-one  years"  must  equally  be  construed  to 
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refer  only  to  a  future  attainment  of  twenty-one  years, 
80  as  to  exclude  such  children  of  a  deceased  child  of 
Dorothy  Dames  as  bad  attained  twenty-one  before  the 
date  of  the  will;  and  the  consequence  of  such  con- 
struction would  be  this,  that  if  a  child  of  Dcroihy 
DavieSf  living  at  the  date  of  the  will,  afterwards  died  in 
the  testatrix's  lifetime  leaving  children,  all  of  whom  had 
attained  twenty-one  before  the  date  of  the  will,  there 
would  be  no  representation  in  that  case.  This  would 
be  so  contrary  to  the  testatrix's  obvious  intention,  that 
the  words  ''  shall  live  to  attain  the  age  of  twenty-one 
years"  must  be  construed  to  refer  only  to  the  &ct  of 
attaining  twenty-one,  without  regard  to  the  question 
whether  the  attainment  of  twenty-one  happened  before 
or  .after  the  date  of  the  will,  and  so  the  words ''  shall 
die"  must  be  construed  to  refer  to  the  fact  of  death, 
without  regard  to  the  question  whether  the  death  oc- 
curred before  or  after  the  date  of  the  will. 


Upon  the  whole  I  am  of  opinion  that  the  language  of 
the  proviso,  according  to  its  true  construction,  is  so 
wide  and  general  as  to  exclude  not  only  the  case  of 
such  children  of  Dorothy  Davies  as  were  living  at  the 
date  of  the  will  and  might  afterwards  die  in  the  testa- 
trix's lifetime,  but  also  the  case  of  such  children  of  Do^ 
rothy  Davies  as  were  already  dead  at  the  date  of  the 
will  leaving  children;  and  that  therefore  the  children  of 
Thomas,  who  was  dead  at  the  date  of  the  will,  must  be 
held  to  represent  him  and  stand  in  his  place,  so  as  to 
take  the  share  which  Thomas  would  have  taken  if  he 
had  been  living  at  the  death  of  the  testatrix. 


The  same  reasons  will  apply  to  the  children  of  the 
predeceased  child  of  Elizabeth  Bessan,  and  to  the 
children  of  the  four  predeceased  children  of  Frances 
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Cooke  and  to  the  children  of  the  two  deceased  graDd- 
children  of  Mary  Dixon. 

Of  the  decided  cases  bearing  upon  the  question  there 
18  one  only  which  seems  to  me  to  conflict  with  the  view 
I  have  taken  of  this  case,  viz.,  Waugh  v.  Waugh. 

I  will  now  advert  to  the  cases  on  the  question, 
whether  the  issue  of  the  predeceased  children  are  to 
take. 

The  first  case  cited  was  Christopherson  v.  Naylor{a\ 
in  which  there  was  a  gift  by  will  to  each  and  every  the 
child  and  children  of  the  testator's  brother  and  sisters 
which  should  be  living  at  the  time  of  his  death,  but  if 
any  child  or  children  of  his  said  brother  and  sisters 
should  happen  to  die  in  his  lifetime  and  leave  issue,  then 
the  legacy  or  legacies  thereby  intended  for  the  child  or 
children  so  dying  should  be  for  his,  her  or  their  issue. 
That  is  not  the  case  of  one  sum  among  the  children  of 
A.^  but  it  is  a  distinct  legacy  to  each  child  of  A.,  and 
the  proviso  does  not  direct  that  the  issue  shall  take  the 
share  which  the  parent  would  have  taken,  but  that  the 
legacy  intended  for  such  children  shall  go  to  their 
children ;  and  the  Master  of  the  Rolls  in  his  judgment 
observes: — ''Nothing  whatever  is  given  to  their  issue 
except  in  the  way  of  substitution.  In  order  to  claim, 
therefore,  under  the  will,  these  substituted  legatees  must 
point  out  the  original  legatees  in  whose  place  they  de- 
mand to  stand.  But  of  the  nephews  and  nieces  of  the 
testator  none  could  have  taken  besides  those  who  were 
living  at  the  date  of  the  will.  The  issue  of  those  who 
were  dead  at  that  time  can  consequently  show  no  object 
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of  sabstitution,  and  to  give  them  original  legades  would 
be  in  effect  to  make  a  new  will  for  the  testator/' 

It  appears  to  me,  from  the  reason  given  by  the  Master 
of  the  Rollsy  that  if  the  words  in  that  case  had  been  the 
same  as  in  this  case,  not  speaking  of  the  legacy  intended 
for  the  child,  but  the  legacy  the  child  would  have  taken 
if  living  at  the  testator's  death,  his  decision  would  have 
been  different.  The  language  of  the  two  wills  is  at  any 
rate  very  distinguishable. 

The  next  case  bearing  on  the  point  is  Butter  v.  Om- 
maney  (a),  in  which  the  testator  bequeathed  the  residue 
of  his  estate  to  such  children  of  B.  as  should  be  then 
living,  and  as  to  such  of  them  as  should  be  then  dead 
leaving  children,  he  directed  that  the  children  should 
stand  in  the  place  of  their  parents;  and  the  question 
was,  whether  the  children  of  such  children  as  died  io 
his  lifetime  were  entitled  to  a  share  of  the  residue,  the 
children  who  died  in  his  lifetime  being  all  dead  at  the 
date  of  the  will.  The  Vice-Chancellor  held  that  the 
children  meant  those  to  whom  he  had  given  the  residue, 
and  therefore  excluded  the  children  of  the  children  who 
had  died  in  the  testator^s  lifetime. 

In  the  next  case  of  Gray  v.  Oarmanijb),  which  was 
very  similar  to  the  last  case,  there  was  a  similar  de- 
cision. 


In  TytherUigh  v.  Harbin  {c)^  the  issue  of  a  prede- 
ceased child  were  held  entitled  to  take,  on  the  ground 
that  the  words  of  the  will  referred  not  to  the  gift  previ- 
ously made,  but  to  all  children  generally. 

(a)  4  Russ.  73.  (c)  6  Sim.  533. 

(h)  %  Hare,  268. 
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Id  the  two  cases  oF  Giles  v.  OiUs  (a)  and  JarvU  v. 
P(md(b),  the  decisiou  was  in  favor  of  the  issue  of  a  pre- 
deceased child  participating ;  but  great  difficulties  were 
got  over  in  arriving  at  that  conclusion  in  those  two 
cases;  and  in  the  latter  case,  the  Vice-Chancellor,  though 
coming  to  that  conclusioni  observed  that  there  was  some 
yiolence  to  the  language  of  the  will  in  assigning  a  share 
to  the  father  or  mother  when  they  would  never  have 
taken  any. 


1861. 


In  CouUhursi  v.  Carter  (c),  where  the  gift  was  to  the 
children  of  A.  A.  (deceased)  then  living,  and  the  issue 
then  living  of  any  child  of  ^.  A.  dying  in  the  lifetime 
of  the  niece,  such  issue  to  take  the  parent's  share,  the 
Master  of  the  Rolls  held  that  the  issue  of  a  child  of 
A.  A.  who  died  before  the  will  were  entitled. 

[His  Honor  also  referred  to  Smith  v.  Pepper  {d).^ 

These  are  the  only  cases  bearing  directly  upon  the 
present  case,  and  it  appears  to  me  that,  with  the  excep- 
tion of  Waugh  v.  Waugh,  none  of  them  conflict  with 
the  view  which  I  have  taken,  and  I  think  some  of  them 
tend  strongly  to  support  it. 


With  regard  to  Waugh  v.  Waugh  (e),  that  case  is 
directly  in  conflict  with  my  opinion.  In  that  case  the 
testator  gave  a  sum  of  money  in  the  event  of  the  death 
of  his  nephew  John  Waugh  without  leaving  issue,  to  be 
equally  divided  among  all  the  brothers  and  sisters  of 
John  Waugh  who  should  be  living  at  the  time  of  his 
death  and  the  children  then  living  of  any  of  his  brothers 
and  sisters  who  should  have  previously  departed  this 


(a)  8  Sim.  360. 
lb)  9  Sim.  549. 


18  Beav.  421. 


{d)  27  Beav.  86. 
{e)  2  My.  &  K.  41. 
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life,  but  80  that  the  children  of  Buch  deceased  brother 
and  sister  should  take  only  the  shares  which  their  parent 
would  have  taken  if  living.  The  Master  of  the  Rolls 
observed,  that  it  was  plain  that  the  words  used  in  the 
first  part  of  the  bequest  would  comprise  Eleanor  Waugk, 
for  she  was  the  child  of  Alexander  Waugh,  a  brother  cS 
John  who  had  died  before  John;  but  by  the  sub- 
sequent part  of  the  gift  it  was  expressed  that  the 
children  of  a  deceased  brother  of  John  were  to  take 
only  the  share  which  their  parent  would  have  taken  if 
living,  and  the  parent  of  JEUanorheing  dead  at  the  date 
of  the  will  could  not  share  in  the  bequest,  and  therefore 
Eleanor  took  nothing.  I  take  the  liberty  of  not  con- 
curring in  that  reasoning,  which  I  conceive  is  not  sound 
for  the  solution  of  the  case,  and  indeed  Waugh  y.  Wamgh 
has  been  considered  as  overruledi  which  in  effect  it  was 
in  Tytherleigh  v.  Harbin^  in  which  case  Vice-Chan- 
cellor  Shadwell  observed  that  the  decision  in  Waugh  v* 
Wdugh  might  have  been  supported  on  the  ground  of  the 
evident  intention  of  the  testator,  and  therefore  that  he 
did  not  consider  that  be  was  overruling  that  case.  I 
think  that  the  decision  in  Waugh  v.  Waugh  has  been 
commented  on  in  such  a  manner  that  it  is  no  longer  to 
be  considered  as  an  authority. 


I  will  make  one  observation  with  regard  to  the  lan- 
guage which  is  used  in  the  cases  and  text  books  on  this 
subject.  The  question  has  been  often  treated  of  as  one 
of  an  original  gift  or  by  way  of  substitution ;  and  I  do 
not  mean  to  say  that  that  language  is  not  correct  in  the 
sense  in  which  it  is  intended,  but  it  is  apt  to  mislead. 
In  many  cases  in  which  the  issue  of  a  deceased  child  are 
decided  to  have  been  included,  the  issue  of  that  child  is 
substituted  for  or  represents  the  deceased  parent  and  re- 
ceives the  share  which  the  parent  would  have  taken,  not 
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only  by  way  of  substitution  but  as  an  original  gift,  by  1861. 

reason  of  his  having  been  alive  at  the  time  of  the  be- 
quest ;  this,  therefore,  is  a  case  of  original  as  well  as 
substitutionary  bequest.  Taking  also  the  case  of  a  child  Thomas. 
who  was  living  at  the  date  of  the  will  but  died  in  the 
life  of  the  testator :  this  is  stated  to  be  a  case  of  sub- 
stitution, and  so  it  is  ;  but  it  is  also  a  case  of  original 
bequest,  because,  if  it  were  not,  the  issue  would  take 
nothing. 

* 

The  question  really  is  one  of  intention,  whether  the 
testator  intended  to  make  the  gift  by  way  of  substitution 
of  the  issue  only  of  those  who  were  living  at  the  date  of 
the  will,  or  to  include  the  issue  of  any  predeceased 
child;  and  of  course  this  intention  can  be  taken  from  the 
language  of  the  will. 

A  declaration  was  directed  in  conformity  with  the 
decision. 


Vol.  1—4.  o  o 
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February  23. 
June  11. 

Statutes  HUGHES  V.   CHESTER  AND  HOLYHEAD 

Construction.  RAILWAY  COMPANY. 


A  clear  and  ex-  rp  •     i_- 

plicit  enactment   1  HE  material  facts  and  instruments  m  this  case  were 

is  not  to  be  cut  gtated  in  the  bill  as  follows:— 
down  by  a  more 
limited  pream- 
ble or  recital ;         f  j^g  plaintiff  is  seised  of  or  entitled  in  possession  to 
but  if  the  enact-  ,  .       ,  >         n  -m.  j    -r^     » .   *  i. 

ment  is  not  ex-  large  estates  m  the  counties  of  Flint  and  Denbigh  for 

plicit  in  itself,     an  absolute  estate  of  inheritance  in  fee  simple  in  posses- 
it  may  be  ex- 
plained and  cut  ^^^^' 
down  by  the 

preamble  or  re- 
cital. Very  considerable  portions  of  the  said  estates  abut  on 

Anactautho-  the  Irish  Sea,  or  what  in  the  act  of  parliament  first 
ine  of  a  railway"  ^^®**6'"after  mentioned  is  called  the  Saint  Georges 
through  land       Channel,  and  the  said  estates  extend  in  many  places  in 

abounding  with  ^  direct  line  from  the  margin  of  the  sea  or  channel  for  a 
romerals,  con-  .  ^ 

tained  a  clause    considerable  distance  inland. 

reciting  the  na- 
ture of  the 
lands,  and  that       Two    of  the  farms  so  belonging  to  the  Plaintiff  as 

the  railway  aforesaid  are  called  and  known  respectively  by  the 
would  intercept  _  J       J 

and  obstruct       names  of  Foryd  Lodge  Farm  and  Foryd  Fawr  Farm 

the  free  inter-  and  comprise  together  600  acres  or  thereabouts,  and  are 
the  adjacent  situate  in  the  parish  of  Abergele  and  county  of  Denbigh, 
lands,  and  so 

deprive  them  of  their  natural  advantages ;  and  it  gave  liberty  to  owners  or 
occupiers  to  make  any  railway  across  the  company's  railway,  **  for  the  benefit 
of  themselves  and  of  all  and  every  other  person  or  persons  to  whom  they  or 
any  of  them  may  from  time  to  time  give  leave,  and  in  such  way  and  for  such 
purposes  as  they  or  any  of  them  may  require." 

Held,  by  Mr.  Baron  Channell  and  Vice-Chancellor  Kindersley,  dissentiente 
Willes^  J.,  that  this  power  was  confined  to  making  a  railway  for  the  purposes 
of  their  own  business  in  respect  of  the  lands,  and  did  not  authorize  the  making 
of  a  railway  for  the  purpose  of  carrying  passengers  and  goods  for  hire. 
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The  said  farms  are  bounded  on  the  north  by  the  said  1861. 

Irish  Sea.  or  what  in  the  said  act  of  parliament  is  called        „ 

'  ^  HUOHBS 

the  Saint  George's  Channel,  on  the  west  by  the  river  v. 

Foryd,  on  east  by  lands  belonging  in  part  to  the  repre-  Chester  and 

sentatives  of    Charles  Calveley  deceased,  and  on  the  Railway  Co. 
south  by  other  lands  of  various  owners. 

The  said  river  Foryd  is  a  tidal  stream,  formed  by  the 
confluence  of  the  rivers  Clwyd  and  Elwy,  which  form  a 
junction  near  the  town  of  Rht/dllan.  The  said  river  falls 
into  the  Irish  Sea,  or  what  in  the  said  act  of  parliament 
is  called  the  Saint  George's  Channel,  at  or  near  to  a 
town  called  Rhyl,  in  the  said  county  of  Flint.  The  said 
town  of  Rhyl  is  on  the  east  bank  of  the  said  river 
Foryd,  immediately  opposite  to  the  said  Foryd  Faior 
and  Foryd  Lodge  Farms  and  is  a  rapidly  increasing 
town,  being  a  much  frequented  and  fashionable  watering 
place.  There  is  frequent  communication  by  steamboats 
between  the  said  town  of  Rhyl  and  the  town  of  Liver- 
pool, one  of  the  piers  where  steamboats  start  for  Liver- 
pool being  a  pier  at  the  point  where  the  said  Foryd  Fawr 
Farm  abuts  upon  the  said  Foryd  Lodge  Farm. 

An  act  of  parliament  was  made  and  passed  in  the 
session  of  parliament  holden  in  the  7th  and  8th  years 
of  the  reign  of  her  present  Majesty,  chapter  65,  intituled 
"An  Act  for  making  a  Railway  from  Chester  to  Holy- 
head:' 

By  the  said  act,  section  1,  it  was  enacted,  that  the 
several  persons  therein  mentioned,  and  all  other  persons 
and  corporations  who  had  subscribed  or  who  should 
thereafter  subscribe  towards  the  said  undertaking,  and 
their  several  successors,  executors,  administrators  and 
assigng^  should  be  and  they  were  thereby  united  into  a 

oo2 
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1861.  company  for  making  and  maintaining  the  said  railway 

wj  and  other  works  by  the  said  act  authorized,  and  for 

V,  other   the  purposes  therein  declared,  according  to  the 

Chester  and    provisions  of  the  said  act,  and  for  that  purpose  should 

Holyhead       '     .  ,  .       ,  /.    i      >-»i  .  »t  i 

Railway  Co.    "®  incorporated  by  the  name  of  tlie  Chester  and  Moly- 

head  Railway  Company ^  and  by  that  name  should  be  a 

body  corporate  with  perpetual  succession,  and  should 

have  power  to  purchase  and  hold  lands  for  the  purpose 

of  the  said  undertaking  within  the  restrictions  therein 

contained. 

By  the  said  act,  s^tion  236,  it  was  enacted,  that  the 
railway  thereby  authorized  to  be  made  should  commence 
by  a  junction  with  the  Chester  and  Birkenhead  Railway 
in  the  parish  of  Si.  Oswald  in  the  liberties  of  the  city  of 
Chester  and  county  of  the  same  city,  and  should  pass 
through  the  several  parishes  or  places  therein  mentioned, 
or  some  of  them,  including  amongst  other  parishes  the 
said  parish  of  Abergele,  in  the  said  county  of  Denbigh, 
and  should  terminate  at  or  near  a  certain  field  in  the 
parish  of  Holyhead  in  the  act  mentioned. 

By  the  said  act,  section  334,  it  is  enacted  as  follows, 
that  is  to  say: — "And  whereas  the  line  of  the  said  in- 
tended railway  (meaning  the  said  railway  from  Chester 
to  Holyhead)  skirts  the  margin  of  the  estuary  of  the 
Dee  and  Saint  George's  Channel,  in  the  counties 
of  Flint,  Denbigh  and  Caernarvon,  between  the  cities 
of  Chester  and  Bangor,  which  will  have  the  effect  of 
obstructing  the  free  intercourse  and  traffic  between  the 
lands  on  the  banks  of  the  said  estuary  and  channel  and 
the  sea,  and  so  depriving  such  lands  of  their  natural  ad- 
vantages of  position  as  respects  the  said  estuary  and 
channel ;  and  whereas  the  said  lands  abound  with  coal 
and  other  minerals  and  stones  suitable  for  quarries,  which 
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latter  in  some  instances  belong  to  and  are  the  property  of  1861. 

of  persons  not  the  owners  of  the  surface  of  such  lands  and        .. 

HUOHES 

hereditaments,  and  are  also  well  situated  for  theerectionof  p. 

works  and  manufactories,  and  for  other  purposes  of  com-  Chester  and 
merce,  and  it  is  desirable  to  give  facilities  of  access  between  jj^ j^^^y  Co. 
the  said  lands  and  the  sea,  and  from  the  sea  and  the  lands 
on  the  lower  or  sea  side  of  the  said  line  of  railway  to 
parts  inland :  be  it  therefore  enacted,  that  nothing  herein 
contained  shall  extend  to  prevent  the  owner  or  owners, 
lessee  or  lessees,  occupier  or  occupiers,  for  the  time  being 
of  any  lands,  tenements,  hereditaments,  buildings,  ware- 
houses, manufactories,  works,  coal,  and  other  mines, 
minerals  or  quarries,  lying  near  to  or  adjoining  the  said 
railway,  and  in  parts  adjacent,  at  any  future  time  or 
times,  and  from  time  to  time  hereafter,  as  occasion  shall 
be  and  require,  from  making  any  railway,  tram  or  other 
roads,  ways,  approaches  or  watercourses  across  the  said 
railway  hereby  authorized  to  be  made,  so  that  any  such 
railways,  tramroads  and  other  roads,  approaches  and 
watercourses  in  every  instance  be  taken  above  or  below 
such  line  of  railway,  and  to  use  such  railways,  tram- 
roads  or  other  roads,  ways,  approaches  and  water- 
courses for  the  benefit  of  themselves  and  of  all  and 
every  other  person  and  persons  to  whom  they  or 
any  of  them  may  from  time  to  time  give  leave,  and  in 
such  way  and  for  such  purposes  as  they  or  any  of  them 
may  require,  so  that  any  such  railway,  tramroad,  road- 
way, approach  or  watercourse  do  no  injury  to  and  do 
not  prevent  the  free  passage  over,  upon  and  along  the 
said  railway  hereby  authorized  to  be  made  by  the  said 
company,  and  so  that  all  the  works  connected  with  the 
passing  thereof  over  or  under  the  said  railway  be  done 
under  the  superintendence  and  to  the  satisfaction  of  the 
engineer  for  the  time  being  of  the  said  company,  and 
according  to  plans  to  be  approved  by  him  ;  and  the  said 
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1 861 .  company  shall  not  be  endtled  to  demand,  have  or  receive 

tT^  ^^y  tonnage  or  compensation  whatsoever  for  the  making 

1^,  of  such  way  or  the  passing  of  any  goods,  persons,  horses, 

Chester  and    carts   and  carriages,  mines,  minerals,  goods,  mercban- 

Railway  ^      dize,  or  other  matters  and  things,  along  any  such  railway, 

tramroad,  way  or  approach,  or  compensation  for  any 
watercourse  so  to  be  made  across  the  said  line  of  railway 
hereby  authorized  to  be  made." 

The  said  Chester  and  Holyhead  Railway  was  duly 
made  and  completed  shortly  after  the  passing  of  the 
said  act  of  parliament,  and  in  accordance  with  the  pro- 
visions thereof,  and  of  other  subsequent  acts  of  parlia- 
ment relating  thereto. 

The  line  of  the  said  railway  going  in  the  direction 
from  Chester  to  Holyhead  passes  by  a  bridge  over  the 
said  River  Forydy  and  thence  traverses  in  a  direction 
very  nearly  due  east  and  west  a  considerable  portion  of 
the  said  farm  belonging  to  the  Plaintiff,  and  known  as 
the  "  Foryd  Fawr  Famiy^  the  result  being  that  the  said 
railway  as  so  constructed  intersects  the  said  lastly  men- 
tioned farm,  and  obstructs  the  free  intercourse  and  traflSic 
between  the  said  lands  of  the  Plaintiff  which  lie  on  the 
higher  or  land  side  of  the  line  of  the  said  railway  and  the 
other  parts  of  the  lands  of  the  Plaintiff  which  lie  on  the 
lower  or  sea  side  of  the  line  of  the  said  railway,  and  it 
obstructs  the  facilities  of  access  between  the  lands  of  the 
Plaintiff  on  the  higher  or  land  side  of  the  said  line  of  rail- 
way and  the  sea,  and  between  the  lands  on  the  lower  or 
sea  side  of  the  said  line  of  railway  to  parts  inland. 

• 

The  lands  of  the  Plaintiff  which  are  situate  on  the 
higher  or  land  side  of  the  said  line  of  railway,  and 
which  prior  to  the  construction  of  the  said  railway  ad- 
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joined  that  part  of  the  said  Foryd^Fawr  Farm  which  1861. 

was  taken  for  and  now  forms  the  site  of  the  said  line  of        ^T^"^^^ 

Hughes 

railway,  are  of  large  extent,  and  the  only  direct  com-  „. 

munication  between  the  said   lands  on  the  higher  or    Chester  and 
land  side  of  the  said  line  of  railway  and  the  sea,  and    railway  Co. 
between  the  lands  of  the  Plaintiff  on  the  lower  or  sea 
side  of  the  said  line  of  railway  and  the  parts  inland, 
was  across  that  part  of  the  said  Foryd  Fawr  Farm 
which  is  now  traversed  by  the  said  railway. 

The  only  present  direct  communication  between  those 
parts  of  the  Plaintiff's  said  lands  which  are  situated  on 
the  higher  or  land  side  of  the  said  line  of  railway  and 
the  sea,  and  between  those  parts  of  the  Plaintiff's  said 
lands  which  are  situated  on  the  lower  or  sea  side  of  the 
said  line  of  railway,  to  the  parts  inland  is  by  means  of 
a  farm  road,  which  passes  under  the  line  of  the  said 
Chester  and  Holyhead  Railway ,  but  such  road  does  not 
afford  sufficient  facilities  of  access  between  the  said 
lands  of  the  Plaintiff  on  the  higher  or  land  side  of  the 
said  line  of  railway  and  the  sea,  or  between  the  said 
lands  of  the  Plaintiff  on  the  lower  or  sea  side  of  the  said 
line  of  railway  to  the  parts  inland. 

The  Plaintiff,  in  pursuance  of  the  powers  conferred 
upon  him  by  the  section  334  of  the  said  act  of  parlia- 
ment, and  for  the  purposes  therein  mentioned,  was  and 
is  desirous  of  making  a  railway  across  and  under  the 
said  Chester  and  Holyhead  Railway^  under' the  line 
thereof;  and  in  accordance  with  such  his  desire  his 
solicitors,  Messrs.  Humberston,  Helps  Sj*  Parker^  on  the 
21st  day  of  March,  1859,  wrote  and  sent  to  the  general 
manager  of  the  said  company  a  letter  of  that  date, 
whicb  was  in  the  words  and  figures  or  of  or  to  the  pur- 
port and  effect  following  (that  is  to  say) : — 
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1861. 


Hughes 

V, 

Chester  and 

Holyhead 

Railway  Co. 


{{ 


''  Mr.  Hughes  and  the  Chester  and  Holyhead 

Railway  Company. 

''Chester,  March  21st,  1859. 

Dear  sir, — ^Will  you  be  good  enough  to  bring  be- 
fore your  board,  at  your  earliest  convenience,  the  desire 
of  Mr.  Hughes  to  construct  a  railway  under  the  Chester 
and  Holyhead  Railway  at  Foryd,  at  about  the  point 
where  Mr.  Hughes  has  at  present  a  farm  road  under  the 
railway  to  connect  his  lands  on  the  north  or  sea  side  of 
the  railway  with  his  lands  on  the  south  or  land  side. 
Mr.  Hughes  seeks  to  make  this  railway  under  the  334th 
section  of  your  act,  and  of  course  will  do  the  works 
under  the  superintendence  and  to  the  satisfaction  of 
your  engineer,  to  whom  we  will  have  the  necessary 
plans  sent  for  approval  on  hearing  from  you  to  that 

eflfect. 

"  We  are,  dear  sir,  yours  faithfully, 

'' Humberston,  Helps  ^  Parker. 

"  J.  O,  JBinger,  Esq. 

"  Chester  and  Holyhead  Ry.  Office, 

"  Chester  Station." 

Then  followed  a  considerable  correspondence,  the 
effect  of  which  was  that  Mr.  Hughes  desired  the  consent 
of  the  company  to  make  a  railway  under  the  Chester 
and  Holyhead  Railway,  to  be  used  for  purposes  of 
general  traffic  as  a  carrying  line,  as  well  as  for  conveying 
his  own  minerals  and  goods ;  and  that  such  consent 
was  refused,  as  to  the  use  of  the  railway  for  general 
purposes. 


The  Plaintiff  then  commenced  his  railway  without  the 
consent  of  the  company,  and  the  company  endeavoured 
to  prevent  him  by  force ;  and  the  bill  alleged  that  they 
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threatened  and  intended  to  continue  to  interfere  with  1861. 

his  making  the  railway.     This  bill  was  then  filed,  to        .. 

.     .  ,  Hughes 

have  it  declared  that  the  Plaintiff  was  entitled  under  the  t^. 

334th  section  of  the  act  to  construct  his  railway,  and  Chester  and 
to  restrain  the  company  from  interfering  with  his  execu-  railway  Co. 
tion  thereof. 


A  motion  for  an  injunction  pursuant  to  the  prayer  of 
the  bill  had  been  made  ;  which  coming  on  to  be  heard 
before  the  Lords  Justices,  their  Lordships  expressed  no 
opinion  on  the  effect  of  the  334th  clause,  leaving  that 
to  be  determined  at  the  hearing  of  the  cause,  and  grant- 
ing in  the  meantime  an  injunction  upon  terms.  The 
cause  now  came  on  to  be  heard,  before  Vice-Chancellor 
Kindersley,  assisted  by  Mr,  Justice  Willes,  and  Mr. 
Baron  Channell ;  and  the  sole  question  argued  was, 
whether  the  334th  clause  of  the  act  of  parliament,  set 
out  in  pp.  526,  527,  authorized  the  construction  by  the 
Plaintiff  of  a  railway,  to  be  used  for  purposes  of  general 
traffic  in  carrying  goods  and  passengers  for  hire,  or 
only  for  the  purposes  of  his  own  property,  for  carrying 
for  himself  and  for  such  persons  as  he  should  authorize. 

Mr.  Glassey  Mr.  Giffard,  Mr.  Mellish  (of  the  Com- 
mon Law  Bar),  and  Mr.  Bristowe  appeared  for  the 
Plaintiff. 

The  Attorney- General^  Mr,  JBaily,  Mr.  Speed,  and 
Mr.  Phipson  (of  the  Common  Law  Bar)  appeared  for 
the  Defendants,  the  Chester  and  Holyhead  Company 
and  the  London  and  North  Western  Company,  who 
were  made  parties  and  were  in  the  same  interest  as  the 
Chester  and  Holyhead  Coinpany, 

The  arguments  are  fully  referred  to  in  the  judgments. 
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1861.  Baron  Channell. 


Hughes  The  question  in  this  case  depends  upon  the  construe- 

Chester  and    ^'^^  ^^  ^®  placed  on  the  234th  section  of  the  7  &  8  Vict. 

Holyhead      chap.  45,  which  is  entitled  ''An  Act  For  making  a  Rail- 

Railway  Co.    ^y^y  fpQjjj  Chester  to  Holyhead."    Some  other  sections 

Judgment  of    Ju  (j^q  ^^t  were  properly  brought  under  our  notice,  but 

Channell.    these  sections  do  not  appear  to  me  to  throw  much  light 

upon  the  subject,  and  I  do  not  think  it  necessary  to 

refer  to  them  particularly.    The  preamble  to  the  234th 

section  contains  two  recitals,  which  it  is  necessary  to 

notice. 

The  first  of  these  recitals  is,  that  the  line  of  the  in* 
tended  railway  skirts  the  margin  of  the  estuary  of  the 
Dee  and  St.  George's  Channel  in  the  counties  of  Flint, 
Denbigh  and  Carnarvon,  between  the  cities  of  Chester 
and  Bangor,  which  will  have  the  effect  of  obstructing 
the  free  intercourse  and  traffic  between  the  lands  on  the 
banks  of  the  said  estuary  and  channel  and  the  sea,  and 
so  depriving  such  lands  of  the  natural  advantages  of 
position  as  respects  the  said  estuary  and  channel. 

The  second  recital  is  that  the  said  lands,  that  is,  the 
lands  referred  to  in  the  first  recital,  abound  with  coal 
and  other  minerals,  and  stones  suitable  for  quarries, 
which  latter  (meaning  thereby,  as  I  understand,  the  coal 
and  ore  minerals  and  stones  suitable  for  quarries)  in 
some  instances  belong  to  and  are  the  property  of  persons 
not  the  owners  of  the  surface  of  such  lands  and  heredita- 
ments, and  are  also  (that  is,  the  lands  are)  well  situated 
for  the  execution  of  works  and  manufactories,  and  for 
other  purposes  of  commerce,  and  it  is  desirable  to  give 
facilities  of  access  between  the  said  lands  and  the  sea, 
and  from  the  sea  and  the  lands  on  the  lower  or  sea  side 
of  the  said  railway  to  parts  inland. 
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Immediately  following  these  two  recitals  comes  an  1861. 

enacting  clause,   beginning  with  the  words^   '^  Be  it 
therefore  enacted/'  &c. 


HUOHES 


V. 

Cqester  anp 

The  meaning  of  the  words  so  following  the  recitals  R^xi,^^y  Co. 
ID  the  preamble  may  possibly  be  better  arrived  at  if  the 
enacting  words  immediately  following  the  recitals  are 
read  in  connection  with  and  as  if  immediately  followed 
by  the  words  in  the  concluding  member  of  the  sec- 
tion ;  and  the  conditions  on  which  the  railway  over  the 
Defendants'  railway  may  be  made  are  read  as  following, 
and  not  interenacting  the  enacting  clauses.  The  section, 
then,  with  the  transposition  of  words  suggested,  would, 
after  setting  forth  the  preamble,  run  thus : — 

"  Be  it  therefore  enacted,  that  nothing  herein  con- 
tained shall  extend  to  prevent  the  owner  or  owners, 
lessee  or  lessees,  occupier  or  occupiers,  for  the  time 
being  of  any  lands,  tenements,  hereditaments,  buildings, 
warehouses,  manufactories,  works,  coals  and  other 
mines,  minerals  or  quarries  lying  near  or  adjoining  the 
said  railway  and  in  parts  adjacent,  at  any  future  time  or 
times,  and  from  time  to  time  hereafter,  as  occasion  shall 
be  and  require,  from  taking  any  railway,  tram  or  other 
roads,  ways,  approaches  or  watercourses  across  the 
said  railway  hereby  authorized  to  be  made,  and  from 
using  (here  the  words  '  from  using'  must,  I  think,  be 
read  for  the  words  *  to  use')  such  railway,  tram,  roads  or 
other  roads,  ways,  approaches  and  water  courses,  for 
the  benefit  of  themselves  and  of  all  and  every  other 
person  and  persons  to  whom  they  or  any  of  them  may 
from  time  to  time  give  leave,  and  in  such  a  way  and  for 
such  purpose  as  they  or  any  of  them  may  require ;  and 
the  said  company  shall  not  be  entitled  to  demand,  have 
or  receive  any  tonnage  or  compensation  whatsoever  for 
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1861.  the  making  of  such  way  or  the  passing  of  any  goods, 

„  persons,  horses,  carts  and  carriages,  mines,  minerals, 

17.  goods,  merchandise  or  other  matters  and  things  along 

Chester  and  any  such  railway,  tram,  road,  way  or  approach,  or  com- 

Railwat  Co.    P^^^^st^^o'^  for  ^'^y  watercourse  so  to  be  made  across  the 

said  hne  of  railway  hereby  authorized  to  be  made  :"  but 
so,  here  would  come  in  the  conditions  which  in  effect 
are,  that  the  crossing  railway,  &c.,  be  in  every  instance 
taken  above  or  below  such  line  of  railway  (that  is,  not 
made  on  the  level),  "and  so  that  it  do  no  injury  to  and 
do  not  prevent  the  free  passage  over,  upon  and  along 
the  said  railway  thereby  directed  to  be  made,  and  so 
that  all  the  works  of  the  crossing,  railway,  &c.  be  done 
under  the  superintendence  and  according  to  plans  ap- 
proved of  and  to  the  satisfaction  of  the  company  and 
their  engineer. 

The  section  so  read  may  be  divided  into  three  parts  ; 
viz.,  first,  the  two  recitals  contained  in  the  preamble; 
secondly,  the  two  enactments,  the  one  beginning  with 
the  words,  *'  Be  it  therefore  enacted,"  &c. ;  the  other, 
being  the  last  member  of  the  234th  section,  beginning 
with  the  words,  *'  And  the  said  company  shall  not  be 
entitled  to,"  &c. ;  and  thirdly,  the  conditions  subject  to 
which  any  crossing,  railway,  &c.  must  be  made. 

For  the  purpose  of  the  present  case,  it  is  to  be  taken 
that  the  conditions  lastly  referred  to  have  been  or  will 
be  complied  with.  The  case  then  depends  upon  the 
construction  of  the  preamble  and  the  two  enacting 
clauses,  and  the  question  that  arises  is,  what  is  the 
nature  and  extent  of  the  right  which,  by  the  234th 
section,  is  conferred  on  the  owners  of  the  lands,  tene- 
ments, &c.  lying  near  to  or  adjoining  the  said  railway 
and  on  the  owners,  &c.  of  coal  and  other  mines,  minerals, 
or  quarries  lying  in  parts  adjacent 
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It  does  not  appear  to  me  that  it  will  much  assist  1861. 

in  the  elucidation  of  this  question  to  consider  whether        Hughes 
the  right  conferred  by  the  234th  section,  whatever  that  v. 

right  may  be,  is  to  be  regarded  as  an  easement  in  or  over  Chester  and 
the  Defendants'  land  or  railway,  conferred  by  the  legis-  Railway  Co. 
lature  by  consent  of  the  Defendants,  and  as  if  by  grant 
to  the  owners  of  such  lands  or  mines ;  or  whether  it  is 
to  be  considered  as  an  exception  out  of  the  reservation 
from  what  otherwise  and  under  the  acts  of  parliament 
would  have  been  purchased  by  and  conveyed  to  the 
Defendants'  company.  Certainly,  it  does  not  seem 
to  me  that  it  would  elucidate  the  question  much  to 
consider  these  points  with  a  view  to  applying  to  them 
rules  somewhat  technical  and  subtle  in  their  nature, 
and  such  as  properly  obtain  in  the  construction  of 
deeds.  It  appears  to  me,  that  the  section  must  be 
looked  at  as  a  contract  or  bargain  between  the  De- 
fendants and  the  owners  of  the  lands,  mines,  &c.,  made 
with  the  legislature,  and  that  in  construing  it,  the 
intention  of  the  parties  and  of  the  legislature  must 
be  gathered  as  far  as  possible  from  the  whole  of  the 
language  used. 

I  do  not  say  that  it  is  possible,  certainly  it  is  not 
easy,  to  give  full  grammatical  effect  to  every  word  used, 
but  an  endeavour  should  be  made  to  give  a  meaning  to 
the  intention  of  the  legislature  after  a  consideration  of 
every  part  of  the  section. 

But  the  contract,  though  it  may  not  be  easy  to 
construe  it  by  reference  to  technical  rules  applicable 
to  deeds,  is  a  contract  found  on  an  act  of  parliament, 
and  no  well  established  rule  of  construction  that  has 
been  approved  of  and  acted  upon  in  the  construction  of 
acts  of  parliament  should  be  disregarded. 
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1861.  Looking  to  the  preamble  alone,  I  infer  that  what  was 

HuGHBs        intended  to  be  done  was  to  preserve  to  the  owners,  &€• 

o,  of  the  lands  and  mines,  &c.  such  natural  advantages 

Chbstxr  and   of  position,  as  regards  the  estuary  and  channel,  as  but 

Railway  Co.    ^^^  ^^®  construction  of  the  Defendants'  railway,  the 

owners  of  land,  &c.  would  or  might  have  continued  to 
enjoy,  but  of  which,  without  protection  from  the  l^is- 
lature,  they  would  be  deprived  by  the  formation  of  the 
Defendants'  railway. 

It  is,  however,  a  well-established  rule  that  effect  is 
to  be  given  to  the  clear  words  of  an  enacting  clause, 
though  they  may  go  far  beyond  the  language  of  the 
preamble,  that  is,  that  where  the  words  of  an  enacting 
clause  are  clear  and  explicit,  then  their  natural  and 
obvious  meaning  shall  not  be  restricted  or  cut  down 
by  the  use  of  language  of  less  extensive  import  in  the 
preamble  ;  Crespigny  v-  Weiternoom  (a) ;  Lees  v.  Sum- 
mersgillf  per  Sir  William  Grant  (i). 

If,  then,  the  words  of  the  enacting  clauses,  taken 
together,  are  words  admitting,  according  to  their  natural 
import,  but  of  one  meaning,  they  must  prevail,  not- 
withstanding an  argument  to  the  contrary,  otherwise 
derivable  from  the  preamble. 

If,  on  the  other  hand,  the  words  are  not  so  clear 
and  explicit  as  to  admit  of  but  one  clear  and  distinct 
meaning,  but  reasonable  effect  may  be  given  to  the 
words  used  in  the  enacting  clauses  by  applying  to  them 
another  meaning,  then  I  apprehend  that  the  preamble 
may  be  looked  to  to  throw  light  upon  the  subject ;  JUaum 
V.  Armitage  (c) ;  see  also  the  authorities  collected  in 
Davidson  on  Statutes  (d).    We   ought  then,   I  think, 

(a)  4  T.  R.  793.  (c)  13  Ves.  36. 

(6)  17  Ves.  11.  (d)  Pages  655—658. 
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Hughes 

V. 


to  inquire  whether  the  plain   obviouB  meaning  of  the  1861. 

words  in  the  enacting  clause  or  clauses  is  necessarily 

such  as  to  give  to  the  owners  of  lands,  mines,  &c.  a 

right  to  use  a  railway,  &c.  crossing  the  Defendants'    Chester  and 

railway  for  all  lawful  purposes,  or  whether  the  enact-    R^„^^y  Co. 

ing  clauses  may  not,  without  rejecting  or  doing  violence 

to   any  of  the   language  used    in    those   clauses,    be 

reasonably  satisfied   by  holding  them  to  give  a  right 

to  use  the  crossing  railway  for  such  purposes  only  as 

may  be  required  or  convenient,  or  advantageous  for  the 

use  and  enjoyment  of  the  land  and  the  working  of  the 

mines  and  quarries,  so  as  to  admit  of  the  words  in  the 

enacting  clause  being  interpreted  by  the  language  of 

the  preamble. 

This  question  is  one  of  some  difficulty,  and  on  which, 
in  the  course  of  the  argument  and  since  my  opinion  has 
fluctuated,  I  have  had  the  advantage  of  reading  and 
considering  the  opinion  at  which,  but  not  without  much 
doubt  and  hesitation,  my  Brother  Willes  has  arrived, — 
and  I  distrust  very  much  the  correctness  of  my  own 
opinion  when  it  at  all  conflicts  with  his.  Upon  the  best 
consideration  however  that  I  can  give  to  the  subject,  I 
am  of  opinion  that  the  words  of  the  enacting  clauses  are 
not  so  clear  and  unambiguous  as  to  exclude  the  applica* 
tion  of  the  preamble,  that  they  may  and  ought  to  be  read 
with  the  recitals  in  the  preamble,  and  that,  construed 
and  interpreted  by  the  aid  of  such  recitals,  the  proper 
construction  of  the  whole  section  is,  that  the  right 
given  to  the  landowners  is  limited  to  a  user  by  them, 
and  those  to  whom  they  may  give  leave,  for  such  pur- 
poses and  for  all  such  purposes  as  may  be  reasonably 
required  for  the  beneficial  and  convenient  use  and  enjoy- 
ment of  the  lands,  or  for  the  profitable  or  convenient 
working  of  the  mines  or  quarries,  See. 
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1861.  The  right  to  make  the  crossing  railway,  tec,  is  given 

rT'*'*^^         to  a  defined  class,  viz.,  to  owners,  lessees  or  occupiers  of 

Hughes        ,      ,    «         mi       •   i  i  -in 

^^  land,  &c.     The  right  to  use  the  crossing  railway  at  all 

Chester  and   is  a  right  conferred  for  the  benefit  of  the  owners,  lessees 

Holyhead  j  •  j     r    ii       j  j.i-  j 

Railway  Co     ^      occupiers,  and  or  ail  and  every  other  person  and 

persons  to  whom  they  or  any  of  them  may  from  time  to 
time  give  leave;  the  use  in  fact  that  is  authorized  to  be 
made  is  a  use  in  such  way  and  for  such  purpose  as  they 
or  any  of  them  may  require. 

I  read  the  last-mentioned  words  **  they  or  any  of  them 
may  require  "  (to  be  found  in  the  last  line  but  one,  and 
in  the  last  line  in  page  2908  of  the  printed  copy  of  the 
act),  as  indicating  as  regards  persons,  the  same  persons 
as  are  meant  to  be  designated  by  the  words  "  they  or 
any  of  them  "  in  the  last  line  but  two  of  the  same  page, 
viz.,  the  persons  who  may  from  time  to  time  give  leave : 
so  that  whilst  the  right  to  use  the  railway  is  as  regards 
persons  extended  beyond  the  class  previously  denoted, 
viz.,  owners,  lessees  and  occupiers,  and  will  include  a  per- 
son or  persons  to  whom  they  the  owners,  lessees  or  oc- 
cupiers or  any  of  them  may  give  leave,  the  purpose  is 
limited,  viz.,  to  a  use  in  such  a  way  as  they  the  owners, 
lessees  or  occupiers  or  any  of  them  may  require.  It  is 
to  be  observed  that  the  section  does  not  in  terms  pro- 
vide for  a  use  by  servants,  agents,  workmen,  &c. 

The  word  "  occupiers"  might  indeed  include  farm  and 
other  servants,  workmen,  working  and  residing  on  the 
lands,  or  residing  on  lands  adjacent  to  the  mines  or 
quarries.  It  would  not,  or  at  least  not  aptly,  include 
many  other  persons,  workmen,  customers  of  the  mines 
or  quarries  residing  at  a  distance,  to  whom  it  might  be 
important  to  the  owners,  lessees  or  occupiers,  to  have 
the  power  to  give  leave  to  use  the  railway,  using  it  for 
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purposes  which  they  the  owners,  lessees  or  occupiers  1861. 

of  the  lands,  &c.,  as  such  owners,  lessees  or  occupiers        ., 

'  .  ^  Hughes 

might  for  convenience  or  advantage  require.     If  I  am  9. 

right  in  construing  the  words  "  way  and  purposes"  not  as    Chester  and 

,  ,  ^,  ,        ,  Holyhead 

meanmg  such  way  and  purposes  as  the  persons  to  whom    R^n,^Ay  Co. 

leave  is  given  may  choose  to  require,  but  as  meaning 
way  and  purposes,  such  as  the  owners,  lessees  or  occu- 
piers may  require,  then  I  think  the  way  and  purposes 
must  be  such  and  such  only  as  they  the  owners,  lessees 
or  occupiers  may  as  such  owners,  lessees  or  occupiers 
reasonably  require. 

I  think  that  it  was  to  meet  such  a  case  as  last  sup- 
posed, that  the  words  '^  person  or  persons  to  whom  they 
or  any  of  them  may  from  time  to  time  give  leave'*  must 
be  taken  to  have  been  introduced,  and  that  the  words 
''  for  the  benefit  of  themselves  and  of  the  persons  to  whom 
leave  may  be  given"  do  not  seriously  interfere  with  this 
view.  If  the  word  **  and  "  in  the  last  line  but  one  in  page 
2908  can  be  rejected,  the  meaning  of  the  section  on  the 
whole  would  be  reasonably  clear. 

The  company  are  no  doubt  in  terms  prohibited  from  re- 
ceiving any  toll  or  compensation  for  any  use  of  the  cross- 
ing railway  made  at  the  expense  of  other  parties  over  or 
under  the  line  of  the  Defendants'  railway,  but  it  does 
not  follow  from  this  that  the  contract  (for  such  I  take  it 
to  be)  was  a  contract  to  allow  the  owners  of  land,  &c.  to 
licence  all  persons  to  use  the  crossing  railway  wholly 
irrespective  and  independent  of  any  object  or  purpose 
that  may  be  required  by  the  owners  of  the  lands,  &c.  as 
such  owners.  Upon  the  whole,  I  think  the  right  is 
limited  to  a  use  by  the  owners,  lessees  and  occupiers 
themselves,  and  of  persons  to  whom  they  or  any  of 
them  may  give  leave  to  use  the  crossing,  in  a  way  and 

Vol.  I — 4f.  p  p 
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for  a  purpose  which  they,  the  owners,  lessees  or  oocu- 
piers«  or  any  of  them^  as  such  owners,  lessees  or  occu- 
^^  piers,  may  with  relation  to  their  lands,  mines,  quarries, 

Chester  and    &c.,  require  for  the  full  and  complete  use  and  enjoyment 
Railway  Co     ^^  ^^^^^  '^"^  ^"^  properties,  but  no  further. 

I  much  regret  to  find  that  a  difference  exists  between 
my  learned  Brother  Willes  and  myself.  It  is,  however, 
satisfactory  to  me  to  know,  that  it  is  not  a  difference 
which  arises  upon  any  important  rule  of  interpretation 
to  be  adopted  in  the  construction  of  an  act  of  parliament; 
but  from  the  difficulty  of  applying  rules,  in  the  correct- 
ness of  which  I  think  we  both  agree,  to  the  interpreta- 
tion of  this  234th  section,  a  section  not  carefully  or 
grammatically  worded,  and  on  which  it  is  very  difficult 
to  come  to  a  conclusion  free  from  all  doubt. 


Judgment  of 

Mr.  Justice 

Willes. 


Mr.  Justice  Willes. 

If  I  understand  the  question,  it  is  whether  Mr.  Hughes^ 
the  Plaintiff,  would  have  a  right  to  use  a  railway  con- 
structed across  the  Defendants'  railway,  in  conformity 
with  the  234th  section  of  the  act,  for  all  lawful  purposes 
to  which  a  railway  could  in  fact  be  applied,  or  whether  he 
would  only  be  entitled  to  use  it  for  purposes  connected 
with  the  more  beneficial  use  of  his  own  lands  or  those 
of  others  whom  he  might  authorize,  such  lands  lying 
adjacent  to  the  estuary,  which  the  line  of  the  Defendants' 
railways  skirts,  and  the  free  communication  with  which 
is  intercepted  thereby,  and  not  otherwise  limited. 

The  answer  to  this  question  depends  upon  the  con- 
struction of  the  234th  section  itself  as  to  which  I  have 
entertained  doubts. 


Reading  the  principal  enactment  by  the  light  of  the 
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recital  alone,  I  might  have  thought  that  the  section  was  1861. 

framed  with  the  single  view  to  preserve  those  advantages,        „ 
which  the  owners  and  occupiers  of  the  lands  as  such  p. 

could  enjoy,  and  those  only  ;  and  that  the  crossing  rail-  Chester  and 

.  ,  ,  1    /.  1  HoLTHEAD 

way  when  made  was  to  be  used  for  the  same,  as  a  way    R^u.^^^y  Co. 
made  appurtenant  to  the  lands  by  private  grants. 

On  the  other  hand,  reading  the  principal  enactment 
by  the  la»t  member  of  the  section,  '*that  the  company 
shall  not  be  entitled  to  demand,  have  or  receive  any 
tonnage  or  compensation  whatever  for  the  making  of 
such  way,  or  the  passing  of  any  goods,  persons,  horses, 
carts  and  carriages,  mines,  minerals,  goods,  merchandise 
or  other  matters  and  things  along  any  such  railway,  &c." 
I  should  have  inferred  that  the  free  use  of  the  crossing 
railway  for  all  purposes  for  which  a  railway  could  be 
used  was  allowed,  because  all  sorts  of  traffic  are  here 
enumerated,  and  in  no  case  is  any  charge  to  be  made 
by  the  Defendants'  company,  in  no  case  is  any  compen- 
sation to  be  paid  to  them  for  the  use  of  any  sort  of 
traffic  upon  the  crossing  railway  ;  in  no  case,  therefore, 
is  it  contemplated  that  there  can  be  a  use  of  it  as  a  rail- 
way which  shall  give  them  a  cause  of  complaint. 

The  main  body  of  the  section  is  to  the  effect  that 
nothing  in  the  act,  and  of  consequence  nothing  that 
may  be  done  under  the  act,  shall  extend  to  prevent  the 
owner,  &c.,  of  any  lands,  &c.,  lying  near  to  or  adjoining 
the  said  railway,  and  in  parts  adjacent,  and  at  any  time 
and  from  time  to  time  as  occasion  may  be  or  require, 
from  making  any  railway,  &c.  across  the  Defendants' 
railway,  so  that  such  crossing  railways  be  carried  above 
or  below  the  Defendants'  line  of  railway.  Then  follow 
in  the  section  the  words  upon  which  the  question  turns, 
a  grammatical  construction  of  which  seems  to  me  im- 

p  p  2 
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1861.  possible,  but  from  which  aD  answer  to  the  question  in 

the  suit  must  be  made  out.  Those  words  are  ''  and  to 
use  *'  (meaning  it  should  seem  ''  nor  to  prevent  them 
Chester  and  from  using)  such  railways,  &c."  for  the  benefit  of  them- 
Railwat  Co    ^^'^®^>  ^°^  of  all  and  every  other  person  or  persons  to 

whom  they  or  any  of  them  may  from  time  to  time  give 
leave,  and  in  such  way  and  for  such  purposes  as  they  or 
any  of  them  may  require,  so  that  any  such  railway,  &c., 
do  no  injury  to  and  do  not  prevent  the  free  passage 
over,  upon  and  along  the  said  railway  of  the  Defendants, 
and  so  that  the  construction  of  the  crossing  railway  be 
under  the  superintendence  and  to  the  satisfaction  of  the 
Defendants'  engineer. 

In  the  construction  of  these  words  I  have  found  some 
difficulty.  At  first  I  thought  that  the  general  words, 
*'  any  and  every  other  person  or  persons,  and  as  they  or 
any  of  them  may  require,"  might  be  understood  as  ap- 
plicable to  the  persons  who  though  not  owners  or  occu- 
piers of  land  adjoining  the  railway  were  '^  such  in  parts 
adjacent,"  so  that  their  lands  had  practically  suflTered  or 
could  practically  suffer  depreciation  by  being  cut  off 
from  the  estuary,  and  to  purposes  connected  with  the 
use  of  such  lands.  Upon  consideration,  however,  I  have 
come  to  the  conclusion  that  there  is  nothing  either  in 
the  recital  or  in  the  expression  to  which  I  have  referred, 
sufficient  to  cut  down  the  effect  of  the  words  ''for  the 
benefit  of  themselves  and  of  all  and  every  other  person 
or  persons  to  whom  they  give  leave,  and  in  such  way 
and  for  such  purposes  as  they  or  any  of  them  may  re- 
quire ;"  which  words  seem  so  general  as  to  require  the 
construction  insisted  upon  by  the  Plaintiff,  which  con- 
struction finally  I  adopt. 

In  my  opinion  the  Plaintiff  will  be  entitled  to  use  the 
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railway,  if  and  when  made  in  conformity  with  the  234  1861. 

section,  for  all  lawful  purposes  whatever.  i^^ 

rn,     IT        r>i  Chester  and 

The  Vice-Chancellob.  Holyhead 

Railway  Co. 
The  question  between  the  Plaintiff  and  the  Defen- 
dants, the  railway  company,  is  this  :— whether  the  right  theVicE-CHAN- 
given  by  the  Chester  and  Holyhead  railway  act  to  the         cellor. 
owners,  lessees  and  occupiers  of  lands  adjacent  to  the 
Defendants'  railway  to  make  and  use  railways,  does  or 
does  not  entitle  the  persons  to  whom  that  right  is  given 
to  use  any  such  railway  as  a  public  railway,  i.e.  for  the 
purpose  of  carrying  passengers  and  goods  for  tolls  or 
fares  in  the  manner  of  ordinary  railway  carriers. 

The  question  turns  on  the  234th  section.  I  have 
examined  all  the  other  numerous  sections  of  the  act,  and 
it  does  not  appear  to  me  that  any  of  them  afford  any  aid 
(at  least  any  material  aid)  towards  the  construction  of 
the  234th. 

That  the  endeavour  to  put  a  right  construction  on 
this  section  is  attended  with  much  difficulty  and  doubt, 
is  sufficiently  apparent  from  the  fact  that  the  two  learned 
Judges  who  have  favored  the  Court  with  their  assistance 
on  this  occasion,  entertained  different  opinions.  I  con- 
fess that  I  feel  some  doubt  witli  respect  to  the  question 
at  issue,  but  upon  the  whole  my  opinion  is  in  favor  of 
the  construction  contended  for  by  the  Defendants. 

The  234th  section  consists  of  two  branches  or  clauses, 
the  one,  the  preamble,  which  introduces  the  enactment, 
and  the  other  the  enactment  itself,  consequential  on 
that  preamble. 
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18G1.  I  assent  to  the  proposition  that  if  there  be  in  an  act 

^^'^'^  of  parliament  a  clear,  explicit,  positive  enactment,  its 

1^.  operation  and  effect  are  not  to  be  cut  down  and  re- 

Chester  and  stricted,  by  the  more  limited  tenor  and  scope  of  the  pre- 

Railway  Co     ^'^^'^J®'     B"^  ^^  ^^  terms  in  which  the  enactment  is 

expressed,  are  such  as  to  raise  serious  doubt  as  to  its 
true  intent  and  meaning,  it  is  quite  legitimate  and 
proper  to  resort  to  the  preamble  for  the  resolution  of 
that  doubt,  and  to  put  such  construction  upon  the  enact- 
ment as  will  accord  with  the  preamble. 

First,  then,  I  will  consider  the  enactment  apart  from 
the  preamble.  The  grammatical  inaccuracy  of  the  sen- 
tence has  been  already  referred  to.  The  structure  of  the 
sentence  as  it  stands  is  this: — that  nothing  herein  con- 
tained shall  prevent  the  owners,  lessees  or  occupiers  of 
lands,  &c.  near  the  company's  railway  from  making 
railways,  roads,  &c.  across  the  company's  railway,  and 
to  use  such  railway,  roads,  &c.  for  the  benefit  of  them- 
selves and  others  to  whom  they  may  give  leave.  So 
that  the  preposition  "  from"  first  governs  the  participle 
''  making'*  (which  is  quite  right),  and  then  it  is  made  to 
govern  the  infinitive  "to  use"  (which  of  course  is  quite 
wrong).  The  inaccuracy  consists  in  the  verb  "to  use" 
being  put  in  the  infinitive  instead  of  being  put  as  the 
participle "  using."  And  I  apprehend  the  proper  way 
to  correct  the  error  and  make  it  English  is  to  substitute 
the  participle  "  using"  for  the  infinitive  "to  use ;"  and 
then  the  structure  of  the  sentence  will  be  this : — that 
nothing  herein  contained  shall  prevent  the  owners,  &c. 
of  lands  near  the  company's  railway  from  making  rail- 
ways, roads,  &c.  across  the  company's  railway,  and  vLsinj 
such  railways,  roads,  &c.  for  the  benefit  of  themselves 
and  others.     The  repetition  of  the  preposition  "  from  " 
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before  the  word  "using"  is  unnecessary,  and  of  course  1861. 

not  a  single  word  should  be  introduced  which  is  not        Hughes 

absolutely  necessary.  v. 

Chester  and 
Holyhead 
The  first  thing  that  strikes  one  on  reading  this  enact-    Railway  Co. 

ing  clause  is,  that  the  power  to  make  railways  across 
the  company's  railway  is  given ,  not  to  the  world  at  large 
nor  even  to  the  inhabitants  of  the  neighbourhood  in 
general,  but  only  to  a  limited  class  of  persons,  namely, 
the  owners,  lessees  or  occupiers  of  lands,  tenements, 
hereditaments,  buildings,  warehouses,  manufactories, 
works,  coal  or  other  mines,  minerals  or  quarries  lying 
near  to  or  adjoining  the  company's  railway  and  in  parts 
adjacent  The  inference  to  be  drawn  from  this  circum- 
stance appears  to  me  to  be  this,  that  the  purpose  which 
the  legislature  had  in  contemplation  as  that  for  which 
such  railways  were  authorized  to  be  made  was,  a 
purpose  peculiar  to  the  owners,  lessees  or  occupiers  of 
lands,  &c.,  lying  near  to  the  company's  railway.  The 
purpose  contemplated  by  the  legislature  must  apparently 
have  been  a  purpose  which  no  one  was  likely  to  enter^- 
tain  unless  he  was  an  owner,  lessee  or  occupier  of  lands, 
&c.,  lying  near  to  the  company's  railway.  Now  the 
purpose  of  making  a  railway  from  one  point  to  another 
in  North  W^afe^,  crossing  the  company's  railway,  in  order 
to  become  railway  carriers,  and  make  a  profit  by  carry- 
ing passengers  and  goods,  charging  certain  rates  of  fare 
or  toll,  is  a  purpose  which  any  of  the  queen's  subjects 
might  entertain,  whether  they  were  or  were  not  owners, 
lessees  or  occupiers  of  lands  or  property  in  the  immediate 
neighbourhood.  It  is  true  that  no  one  who  was  not  armed 
with  the  compulsory  powers  given  by  the  legislature  in 
railway  acts  could  make  a  railway  at  all,  unless  he  was 
the  owner,  lessee  or  occupier  of  the  lands  through  or 
over  which  it  was  to  pass,  or  had  obtained  the  permission 
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1861.  of  such  owners,  lessees  or  occupiers.     Still,  if  a  person 

^^^'^^^^  or  body  of  persons  could  obtain  such  permission,  there 

,;.  would  be  nothing  to  prevent  their  making  a  railway  and 

Chester  and  using  it  for  any  lawful  purpose ;  but  even  if  they  ob- 

Rail^ay^Co  **^*°®^  ^^^^  permission,  they  could  not  make  their  rail- 
way across  the  coropany*s  railway,  for  the  right  to  make 
such  railway  across  the  company's  railway  is  given  only 
to  the  owners,  lessees  or  occupiers  themselves,  and  not 
to  any  person  or  persons  who  might  obtain  their  per- 
mission. Therefore,  from  the  circumstance  that  the 
right  to  make  railways  across  the  company's  railway  is 
by  this  enactment  conferred  only  on  the  owners,  lessees 
or  occupiers  of  lands,  &c.  near  to  the  company's  rail- 
way, I  draw  this  inference — that  what  the  legislature 
had  in  contemplation  in  giving  such  right  was,  that  such 
railways  might  be  made,  not  for  the  purpose  of  carrying 
passengers  and  goods  at  a  rate  of  fare  or  toll,  and  in 
that  manner  deriving  a  profit  therefrom,  but  for  a  pur- 
pose specificially  connected  with  the  benefit  and  advan- 
tage of  the  lands,  &c.  lying  near  to  the  company's  rail- 
way. At  the  same  time  I  admit,  that  whatever  may 
have  been  the  particular  purpose  which  the  legislature 
had  in  view,  it  would  not  necessarily  follow  that  all 
other  purposes  were  intended  to  be  excluded. 

Proceeding  then  to  the  next  branch  of  the  enacting 
clause,  I  find  that  the  legislature  has  thought  proper  to 
specify  the  use  to  which  such  railways  were  to  be  ap- 
plied, and  here  this  question  naturally  arises — If  the 
legislature  intended  that  such  railways  might  be  used  for 
all  purposes  whatsoever,  why  introduce  any  provision  at 
all  with  respect  to  the  user  of  them  ?  I  assent  to  the 
proposition  insisted  upon  by  the  learned  counsel  for  the 
Plaintiff,  that  if  a  man  makes  a  railway  over  his  own 
land,  he  does  not  require  any  authority  from  the  legisla- 


HUGHBS 
V, 


CASES    IN    CHANCIER  Y.  647 

tare  to  use  such  railway  for  any  lawful  purpose  whatso-  1861. 

ever,  and  that  he  may  without  any  such  authority  run 
locomotive  engines  and  carriages  and  trucks  upon  his 
railway,  and  carry  passengers  and  goods,  charging  fares    Chester  and 
or  tolls  at  his  pleasure,  subject  of  course  to  the  superin*    „    l^at  ^o 
tending  authority  of  the  Board  of  Trade. 

And  if  the  legislature  gives  to  any  pc^son  making  a 
railway  over  his  own  land  the  right  to  carry  such  rail- 
way across  the  company's  railway,  still  he  would  require 
DO  authority  from  the  legislature  to  use  such  railway  for 
any  lawful  purpose,  as  he  might  think  fit.  The  introduc- 
tion therefore  of  a  provision  respecting  the  purpose  for 
which  the  railways  were  to  be  used,  would  seem  to  be 
quite  unnecessary,  if  it  was  the  intention  of  the  legisla- 
ture that  such  railways  might  be  used  for  all  lawful  pur- 
poses whatever.  It  would  indeed  be  necessary  to  intro- 
duce some  provision  as  to  user,  if  it  was  intended  to 
restrict  the  right  of  user,  but  it  would  be  quite  unneces- 
sary for  the  purpose  of  creating  the  right  of  user.  Or,  if 
we  may  suppose  that  the  legislature  intending  the 
makers  of  the  railways  to  have  an  unrestricted  right  to 
use  their  railways  as  they  pleased,  should  think  fit  to  in- 
troduce (however  unnecessarily)  a  provision  respecting 
the  use,  we  should  expect  to  find  that  provision  expressed 
in  short  and  simple  and  distinct  terms,  and  the  enacting 
clause  would  run  in  some  such  form  as  this  :  ''  Be  it  en- 
acted that  nothing  herein  contained  shall  prevent  the 
owners,  lessees  or  occupiers  of  any  lands,  Jcc,  lying 
near  to  the  company's  railway  from  making  any  railways 
across  the  company's  railway,  and  using  such  railways 
for  any  lawful  purpose  whatever."  Instead  of  any  such 
form  as  that,  the  branch  of  the  clause  which  relates  to  the 
use  of  the  railways  is  expressed  in  these  terms : — "  And 
to  use  (or  correcting  the  grammatical  error),  and  using 
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1861.  such  railway,  tram  roads  or  other  roads,  ways,  approaches 

„  and  watercourses  for  the  benefit  of  themselves  and  of  all 

Hughes 

ff,  and  every  other  person  or  persons,  or  to  whom  they  or  any 

Chester  and    of  them  may  from  time  to  time  give  leave,  and  for  such 
Railway  Co.    Purposes  as  Ihey  or  any  of  them  may  require."    Now,  it 

appears  to  me  that  this  elaborate  and  somewhat  cum- 
brous language  can  hardly  have  been  intended  to  express 
the  idea  that  the  makers  of  the  railways  should  use 
them  for  all  lawful  purposes  whatever.  There  is  a  spe- 
ciality about  it  which  seems  to  roe  at  variance  with  the 
supposition  that  an  unrestricted  user  was  intended.  The 
makers  of  the  railways  are  first  authorized  to  use  them 
for  the  benefit  of  themselves. — How  strange  that  the 
makers  and  owners  of  the  railways  over  their  own  land, 
but  crossing  the  company's  railway,  if  they  were  intended 
to  have  their  right  to  use  them  for  all  purposes  without 
restriction,  should  be  in  terms  authorized  to  use  them  for 
their  own  benefit?  In  this  aspect  the  authority  appears 
to  me  (I  confess)  nothing  less  than  irrational.  But  if  we 
recollect  that  the  persons  to  whom  the  authority  is  thus 
given  to  use  their  own  railways  for  the  benefit  of  them- 
selves, are  the  owners,  lessees  and  occupiers  of  lands, 
tenements,  hereditaments,  buildings,  warehouses,  manu- 
factories, works,  coal,  and  other  mines,  minerals  or 
quarries  lying  near  to  the  company's  railway,  the  giving 
the  right  to  use  them  for  their  own  benefit  becomes  per- 
fectly rational,  on  the  supposition  that  the  intention  was 
to  give  the  right  to  use  such  railways,  not  for  all  purposes 
whatsoever,  but  for  all  purposes  necessary  to  enable  those 
persons  to  derive  the  utmost  profit  and  benefit  from 
those  lands,  tenements,  hereditaments,  buildings,  ware* 
houses,  manufactories,  works,  coal  and  other  mines, 
minerals  and  quarries.  If  we  regard  the  clause  as  in- 
tended to  give  u  restricted  right  of  user,  it  is  intelligible 
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and  reasonable;  but  if  we  regard  it  as  intended  to  give  1861. 

an  unrestricted  right  of  user,  I  cannot  help  thinking  that 

the  giving  to  the  makers  of  the  railways  the  right  to  use  i;. 

them  for  the  benefit  of  themselves,  is  simply  absurd.         Chester  and 

Holyhead 
Railway  Co. 
The  clause  then  proceeds  to  give  to  the  makers  of  the 

railways,  in  addition  to  the  right  to  use  them  for  the 
benefit  of  themselves,  the  right  to  use  them  for  the  benefit 
of  certain  other  persons.  It  runs  thus,  ''and  to  use  such 
railways,  &c.  for  the  benefit  of  themselves,  and  of  all  and 
every  other  person  and  persons  to  whom  they  or  any  of 
them  may  from  time  to  time  give  leave."  Give  leave  to 
do  what  ?  To  make  any  such  railway :  clearly  not. 
The  right  to  make  a  railway  across  the  company's  rail- 
way is  by  the  preceding  part  of  the  enacting  clause  (as  I 
have  already  observed)  confined  to  those  who  are  actually 
owners,  lessees  or  occupiers  of  certain  lands,  &c. ;  no 
person,  not  even  himself,  an  owner,  lessee  or  occupier  of 
some  of  the  lands,  &c.  specified  in  the  preceding  part  of 
the  clause,  could  make  such  a  railway  across  the  com- 
pany's railway,  even  though  he  obtained  permission  to  do 
so  from  the  owners,  lessees  or  occupiers.  The  leave 
therefore  here  spoken  of  must  mean  leave  to  use  the 
railway  when  made.  If  so,  who  are  meant  by  the  words 
"  all  and  every  person  and  persons  to  whom  they  or  any 
of  them  may  from  time  to  time  give  leave,"  that  is, 
"that  is  leave  to  use  the  railway."  Was  it  intended  by 
this  language  to  describe  general  passengers,  who  on 
payment  of  a  fare  were  to  be  conveyed  in  the  carriages 
of  the  owners  of  the  railway  in  the  same  manner  as  pas- 
sengers are  conveyed  on  any  of  our  public  railways.  If 
the  legislature  intended  to  give  the  right  to  carry  passen- 
gers in  general,  on  payment  of  fares,  would  they  express 
that  meaning  by  saying  that  the  maker  of  the  railway 
may  use  it  for  the  benefit  of  himself  and  of  all    and 
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1861.  every  other  person  aad  persons  to  whom  he  may  from 

^^^^^^^'^        time  to  time  give  leave.     Such  language  would  be,  to 
fj^  say  the  least,  most  unnatural  and  unappropriate  to  ex- 

Chester  and  press  such  an  intention.  I  conceive  that  the  Court 
oLTHEAD  Qught  not  to  put  upon  the  language  of  the  clause  an  in- 
terpretation which  renders  it  inappropriate  and  absurd 
if  it  is  capable  of  another  construction  which  makes  it 
appropriate  and  reasonable,  and  consistent  with  the 
whole  tenor  of  the  context.  And  it  appears  to  me  that 
the  language  is  capable  of  more  than  one  other  construc- 
tion which  has  that  effect.  It  may  have  been  intended 
to  refer  to  the  agents,  clerks,  workmen  and  others  in  the 
employment  of  the  owners,  lessees  or  occupiers  and  their 
customers  going  to  and  upon  the  places  where  their 
business  might  be  carried  on,  or  it  may  have  been 
intended  to  confer  on  the  maker  of  a  railway  crossing 
the  company*s  railway,  not  only  the  right  to  use  his  own 
railway  for  the  benefit  of  himself,  having  regard  to  the 
exigencies  of  his  own  lands,  tenements,  hereditaments, 
buildings,  warehouses,  manufactories,  works,  coal,  and 
other  mines,  minerals  or  quarries,  but  also  to  contract 
with  others  having  similar  need,  to  give  them  leave  to  use 
such  railway  in  like  manner  as  he  might  use  it  himself. 
This  construction  seems  to  me  to  be  the  most  natural 
and  probable  construction,  and  by  adopting  this  con- 
struction the  language  is  rendered  appropriate  and 
just. 

The  clause  then  proceeds  thus :  "  And  in  such  way 
and  for  such  purposes  as  they  or  any  of  them  may 
require."  It  is  upon  these  words  that  the  counsel  for 
the  Plaintiff  lay  the  most  stress,  as  expressing  the  in- 
tention of  the  legislature  to  give  an  unrestricted  right  of 
user.  Now  I  cannot  help  thinking  that  if  such  was  the 
intention,  it  would  be  a  very  strange  method  of  carrying 
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it  into  effect  to  give  to  the  maker  of  the  railway,  first  a  1861. 

right  to  use  it  for  his  own  benefit,  of  those  to  whom  he        __ 

.  .  •     /.  Hughes 

might   give  leave,  and  then  a  right  to  use  it  for  any  ^^ 

purpose  whatsoever,  instead  of  shortly  and  simply  giving  Chester  and 
him  the  right  to  use  it  for  any  purpose  whatsoever.  R^jj^^^y  Co. 
But  further,  it  will  be  observed,  that  the  language  is  not 
"  as  they  or  any  of  them  may  think  fit,"  but "  as  they  or 
any  of  them  may  require"  That  word  "  require"  appears 
to  me  special  and  significant ;  it  is  true  that  the  word 
"  require"  is  sometimes  used  to  signify  merely  desire.  But 
that  is  not  its  most  proper  meaning.  In  its  proper  mean- 
ing, it  points  to  something  that  is  needed — -something 
that  is  requisite.  And  in  that  sense  it  is  here  used  most 
appropriately  when  we  recollect  who  are  the  persons 
with  respect  to  whom  the  word  is  used,  namely,  the 
owners,  lessees  or  occupiers  of  lands,  tenements,  here- 
ditaments, buildings,  warehouses,  manufactories,  works, 
coal  and  other  mines,  minerals  or  quarries  lying  near  to 
the  company's  railway.  When,  therefore,  the  right  is 
given  to  such  owners,  lessees  and  occupiers  (and  to 
them  only)  to  make  railways  across  the  company's 
railway  and  to  use  them  in  such  way  and  for  such  pur- 
poses as  they  may  require,  I  think  the  fair  inference 
is,  that  the  legislature  intended  to  refer  to  those  purposes 
which  were  requisite  for  the  more  beneficial  and  profit- 
able use  and  enjoyment  of  those  lands,  tenements, 
hereditaments,  buildings,  warehouses,  manufactories, 
works,  coal  and  other  mines,  minerals  or  quarries  of 
which  the  persons  to  whom  the  right  is  given  are  the 
owners,  lessees  or  occupiers.  It  is  contended,  however, 
that  if  such  be  the  right  view  of  this  part  of  the  sen- 
tence, the  word  "  and,"  which  introduces  it,  should  have 
been  omitted.  To  a  question  of  criticism  the  observa- 
tion is,  perhaps,  just,  though  I  do  not  think  that 
the  introduction  of  the  word  ''and"  is  absolutely  and 
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grossly  inappropriate.  And  on  the  other  hand,  if  the 
PlaintifTs  view  be  adopted/ the  same  critical  accuracy 
would  then  require  the  introduction  of  the  word  *'  other/' 
so  as  to  make  the  sentence  run  thus :  '^  to  use  such 
railways  for  the  benefit  of  themselves  and  of  the  persons 
to  whom  they  may  give  leave,  and  in  such  other  way 
and  for  such  other  purposes  as  they  may  require."  At 
all  events,  the  use  of  the  word  **  and"  is,  at  the  most,  a 
verbal  inaccuracy,  and  I  do  not  think  it  is  of  such 
weight  that  in  order  to  avoid  it  the  Court  should  adopt 
a  construction  which  involves  the  necessity  of  supposing 
that  the  legislature,  intending  the  makers  of  the  railways 
to  have  an  unrestricted  right  of  using  them  for  any 
purpose  whatever,  would  express  that  intention  in  so 
absurd  a  manner  as  to  give  them  the  right  to  use  such 
railways  first  for  their  own  benefit,  then  for  the  benefit 
of  the  persons  to  whom  they  might  give  leave,  and  then 
for  all  purposes  whatever. 


For  these  reasons,  I  am  of  opinion  that  (to  say  the 
least)  the  most  probable  construction  of  that  part  of  the 
enacting  clause  which  relates  to  user,  is  to  hold  that  the 
right  of  user  thereby  given  was  intended  to  be  only  a 
restiicted  and  not  a  general  and  unlimited  right  of  user. 


But  it  may  be  said,  supposing  that  to  be  so,  the  spe- 
cifying a  particular  mode  of  user  would  not  exclude  any 
other  mode  of  user  in  the  absence  of  express  words  of 
prohibition.  To  this  I  answer,  that,  in  my  opinion, 
the  right  of  making  the  railways  and  the  right  of 
using,  are  by  this  enacting  clause  connected,  or  rather 
the  whole  is  one  single  right.  In  the  absence  of  this 
clause,  the  Plaintiff  and  other  owners,  lessees  and 
occupiers  of  the  land  and  other  property  referred  to 
would  have  no  right  at  all  to  make  a  railway  across  the 
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company's  railway.     The  clause  enacts  that  nothing  in  1861. 

the  act  contained  shall  prevent  tliem  from  making  rail- 
ways across  the  company's  railway^and  using  such  rail- 
ways for  the  purposes  specified.  They  can  have  no  Chestbr  and 
right  with  respect  to  railways  crossing  the  company's  o.^JZ^^  Qo 
railway  beyond]  that  which  is  expressly  given  ^them 
by  this  clause.  And  I  think  that  the  specification  of 
particular  purposes  excludes  all  purposes  not  specified. 
The  subsequent  part  of  the  enacting  clause  does  not 
seem  to  me  to  aifect  the  question  one  way  or  the  other. 
The  passage  by  which  the  company  is  precluded  from 
demanding  any  tonnage  or  compensation  for  the 
making  of  the  railway  or  the  passing  of  any  goods, 
persons,  horses,  carts,  carriages,  mines,  minerals,  goods, 
merchandize  or  other  matters  and  things  along  such 
railway,  road,  &c.  seems  to  me  quite  consistent  with 
either  construction.  Whether  the  right  of  user  was  in- 
tended to  be  restricted  or  unrestricted,  there  would 
equally  be  goods,  persons,  horses,  carts,  &c.  passing 
along  the  railway,  road,  &c.  And  the  object  of  this  part 
of  the  clause  was  to  prevent  the  company  demanding 
any  compensation  on  the  ground  of  the  railway  crossing 
the  company's  railway. 

I  have  hitherto  considered  the  enacting  clause  with- 
out the  slightest  reference  to  the  preamble.  But  when 
I  turn  to  that  preamble,  it  appears  to  me  to  afford  strong 
corroboration  of  the  view  I  take  of  the  enactment  The 
preamble  is  this: — [His  Honor  referred  to  the  recital, 
p.  626,  and  proceeded.]  * 

A  glance  at  the  plan,  which  has  been  verified,  makes 
this  statement  as  to  the  situation  of  the  lands  and  the 
company's  railway  perfectly  clear.  By  the  lands  on  the 
banks  of  the    estuary  of  the  Dee  and   St.   George's 
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1861.  Channel,  is  meant  that  long  strip  or  tract  of  land  which 

.,  lies  alonor  the  north  coast  of  Wales,  of  indefinite  width 

Hughes  °  , 

p,  through    or  over  which    the    company's  railway   was 

Chester  and  by  the  act  intended  to  run  and  now  runs,  at  a  distance 
Railway  Co.    ^^^^^  ^he  water,  varying  in  different  parts,  but  never  at 

any  great  distance  therefrom,  and  sometimes  close  to  the 

margin  of  the  water. 

The  preamble  recites  that  those  lands  abound  with 
coal  and  other  minerals  and  with  stones  suitable  for 
quarries,  and  also  are  well  situated  for  the  erection  of 
works  and  manufactories,  and  for  other  purposes  oi 
commerce.  And  it  also  recites  that  the  line  of  the 
company's  railway  would  have  the  effect  of  obstructing 
the  free  intercourse  and  traffic  between  those  lands 
and  the  sea,  and  so  depriving  such  lands  of  the  natural 
advantages  of  position  as  respects  the  said  estuary  and 
Channel.  The  advantages  of  position  here  spoken  of 
are  obviously  such  as  would  arise  from  the  proximity 
ofthesea,  as  affording  water-carriage  for  the  export  of 
the  products  of  those  lands  and  for  the  import  of  articles 
of  agriculture  or  manufacture  which  might  be  wanted 
for  those  lands  and  for  the  works  and  factories  that 
might  be  erected  or  established  there.  The  only  mis- 
chief or  inconvenience  noticed  in  this  preamble,  and 
therefore  the  only  mischief  which  was  intended  to  be 
cured  or  prevented  by  the  enactment  which  follows,  was 
that  which  the  construction  of  the  company's  railway 
would  occasion  to  those  lands  thus  described  as  abound- 
ing with  coal  and  other  minerals  and  stones,  and  as  being 
well  situated  for  the  erection  of  works  and  manufactories 
and  for  other  purposes  of  commerce.  The  sole  object 
in  view  was  to  preservejto  those  lands  their  natural  ad- 
vantages of  position  with  respect  to  the  sea.  There  is 
no  intention  to  give  any  right  or  benefit  to  the  persons 
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V. 


in  whose  favor  the  enactment  is  made,  except  in  rela-  1861. 

tion  to  those  lands.  And  the  preamble  having  thus 
stated  the  mischief  or  inconvenience  which  it  was  in- 
tended to  remedy  or  prevent,  concludes  by  reciting  that  Chester  and 
it  is  desirable  to  give  facilities  of  access  between  the  said  p  *„  way  Co 
lands  and  the  sea,  and  from  the  sea  and  the  lands,  and 
on  the  lower  or  sea-side  of  the  company's  railway  to 
parts  inland,  the  words, "  parts  inland*'  obviously  mean- 
ing those  parts  of  the  said  lands  which  would  lie  on  that 
side  of  the  company's  railway  which  was  furthest  from 
the  sea.  And  then  follows  the  enactment,  which  is  in- 
troduced by  the  words,  **  Be  it  therefore  enacted." 
Therefore,  that  is  for  the  reason  before  mentioned  in  the 
preamble,  and  for  none  other,  the  enactment  is  made 
solely  for  the  purpose  of  remedying  or  preventing  the 
mischief  pointed  out  by  the  preamble;  and,  unless  the 
enactment  clearly  and  explicitly  confers  a  right  more 
extensive  than  is  necessary  for  that  purpose,  its  con- 
struction must,  in  my  opinion,  be  governed  by  the  pre- 
amble. So  far  from  that  being  the  case,  I  think,  for 
the  reasons  I  have  already  stated,  the  eflfect  of  the 
enactment  is  the  other  way.  At  least  it  is  doubtful 
and  that  is  suflScient. 

Upon  the  whole,  I  am  of  opinion  (though  I  cannot 
say  my  mind  is  free  from  all  doubt),  that  the  Plaintiff 
is  not  entitled  to  use  his  railway  to  carry  passengers 
and  goods  as  a  public  carrier,  charging  fares  or  tolls. 

Such  being  the  conclusion  of  the  Court  on  the  con- 
struction of  the  act,  what  decree  ought  now  to  be  made? 
When  the  case  came  before  the  Lords  Justices,  on  the 
motion  for  an  injunction  to  restrain  the  company  from 
preventing  the  Plaintiff  from  making  his  railway  across 
the  company's  railway,  their  Lordships,  abstaining  from 
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1861.  expressing  any  opinion  on  the  construction  of  the  act, 

t^^-v^^        considered  that  the  Plaintiff  had  a  right  to  make  a  rail- 
^  way,  and  that  the  question  as  to  the  purposes  for  which 

Chester  and  he  was  entitled  to  use  it  should  be  determined  at  the 
HoLYHE^  hearing  of  the  cause.  They  therefore  granted  the  in- 
junction on  the  terms  of  the  Plaintiff  undertaking  to 
abide  by  such  order  as  the  Court  might  think  fit  to 
make,  as  to  the  purposes  for  which  he  had  the  right  to 
use  it.  Of  course  my  object  is,  and  ought  to  be,  to 
make  such  a  decree  as  to  carry  into  effect  the  views  of 
the  Lords  Justices.  And  to  this^  and  to  the  decree  of 
the  Court,  will  be  to  the  following  effect : — 

Declare  that  the  Plaintiff  is  entitled  to  make  a  rail- 
way across  the  line  of  the  Chester  and  Holyhead  RaU- 
way,  between  the  lands  of  the  Plaintiff  on  the  higher  or 
inland  side  of  the  said  Chester  and  Holyhead  Railway 
and  the  sea,  and  between  the  lands  of  the  Plaintiff  on 
the  lower  or  sea  side  of  the  said  Chester  and  Holyhead 
Railway  and  the  said  lands  on  the  higher  or  inland 
side  of  the  same  railway,  so  that  such  railway  made,  or 
to  be  made,  by  the  Plaintiff  do  no  injury  to  and  do  not 
prevent  the  free  passage  over,  upon  and  along  the  said 
Chester  and  Holyhead  Railway,  and  so  that  all  the 
works  connected  with  the  passing  thereof  over  or  under 
the  said  Chester  and  Holyhead  Railway  be  done  under 
the  superintendence  and  to  the  satisfaction  of  the  en- 
gineer for  the  time  being  of  the  Chester  and  Holyhead 
Railway  Company,  and  according  to  plans  to  be  ap- 
proved by  him.  But  that  the  Plaintiff  is  not  entitled 
to  use  such  railway  so  made,  or  to  be  made  by  him,  for 
the  purpose  of  conveying  or  carrying  passengers  or 
goods  as  a  public  carrier,  charging  fares  and  tolls. 

Let  the  injunction  be  made  perpetual.     No  costs. 
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Feb.  16,  18. 
DAVIES  V,  MARSHALL.     (No.  1.)  Ancient  Lights. 

Motion  for  a  decree.  Where  a  land- 

lord,  who  had 
The  suit  was  instituted  to  restrain  the  Defendant  by  granted  a  lease 

injunction  from  interfering:  with  the  Plaintiff's  ancient  ^  .^^'^.**"  F^' 
/  o  mises,incliiding 

lights.  ancient  lights 

and  appurte- 

It  appeared,  that  by  an  indenture  of  lease  dated   in  nances,  to  A., 

June,  1845y  Earl  Fitzhardinge,  in  consideration  of  the  ""r  ce"!' n*^  ^f 
costs  and  charges  which  the  Plaintiff  Sir  David  Davies  provements 
bad  incurred  in  repairing  and  improving  the  messuage  which  had  been 
.and  buildings  erected  on  the  piece  of  land  thereby  de-  the  premises 
mised,  and  in  consideration  of  the  rents  and  covenants  leased  (which 
therein  contained,  demised  to  the  Plaintiff  a   piece  of  iJJ|J.?uded*^iew* 
ground  with  the  buildings  thereon,  being  No.  2,  Berke-  lights),  granted 

ley  Street,  adjoining  the    Gloucester   Coffee  House  in  a  lease  of  the 
tC.         .f  1  .  .         .1  adjoining  pre- 

P»cca£ft7/y,  together  with  all  the  ancient  lights  and  areas  niises  to  B., 

and  appurtenances  to  the  same,  except  a  certain  cellar,*  and  B.  was 
Cm.        ^       •  buildine  so  as 

for  twenty-nine  years.  ,„  block  up  the 

lights  of  A. 
For  many  years  before  the  granting  of  this  lease,  the  Upon  bill  by 

house  No.  2,  Berkeley  Street,  had  ancient  windows  on  *:*   ^f/"/^"  ^^ 

the  east  and  south   sides,  and  particularly  two  on  the  the  landlord 

ground  and  first  floor.     In  contemplation  of  the  lease  f?"^[^  "°'  h^^e 
.  ,     1      rki  .     ./*»       ,  .  1  -ri     1  blocked  up  such 

above  stated,  the  Flaintiii  under  an  agreement  with  barl  lights,  and  that 

Fitzhardivge  had  expended  considerable  sums  of  money  his  lessee  B. 

p  ,  .1        .  *     u  J  could  stand 'in 

ID  repairs,  &c.,  and    among  other  improvements  had        better  Dosi- 

opened  two  additional  windows  on  the  east  side.  tion,  and  the 

Court  granted 
an  injunction  as  against  B. 
If  a  person  having  ancient  lights,  which  he  is  entitled  to  have  protected, 
puts  in  new  lights  on  the  same  side  of  the  building,  he  has  no  right  to  any  pro- 
tection in  respect  of  such  new  lights.and  the  owner  of  the  contiguous  premises 
may  build  up  any  structure  obstructing  the  light  to  such  new  lights,  even 
though  in  so  doing  he  necessarily  inter^res  with  the  ancient  lights. 
BelU  V.  Clifford  (1  John.  &  Hem.  74)  commented  on. 
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IS^I-  Earl  Fitzhardinge  was  also  the  owner  of  the  adjoin- 

^  ing  land  on  which  the  Gloucester  Coffee  House  stood. 

P. 

Marshall.  ^^tX  Fitzhardinge  having  died,  ^\t  Maurice  Berkeley ^ 
(No.  1.)  under  his  will,  became  entitled  to  the  reversion  in 
the  pieces  of  land  on  which  the  Plaintiff's  house 
and  the  Gloucester  Coffee  Howe  stood,  and  in  1859, 
a  former  lease  of  the  Gloucester  Coffee  House  having 
been  surrendered  to  him.  Sir  Maurice  Berkeley 
granted  a  new  lease  of  those  premises  to  the  Defendant 
Mary  Marshall,  in  consideration  of  her  rebuilding  the 
Gloucester  Coffee  House.  Accordingly,  the  Defendant 
pulled  down  the  old  buildings,  which  at  the  date  of  the 
lease  to  the  Plaintiff  in  1845,  were  low  and  did  not 
interfere  with  the  Plaintiff^s  lights,  and  was  proceeding 
to  build  up  new  and  higher  buildings,  which  the  Plain- 
tiff alleged  would  seriously  interfere  with  his  ancient 
lights,  and  he  accordingly  filed  his  bill  to  restrain  the 
Defendant  from  proceeding  with  such  buildings. 

Mr.  Baily  and  Mr.  Freeling  for  the  Plaintiffs ;  Mr. 
Greene  and  Mr.  C.  Hall  for  Defendants. 

The  following  cases  were  cited : — Gordon  v.  Chelten- 
ham  Railway  Company  {a)  \  Patching  v .  Dubbins  (b) ; 
Bacon  v.  Jones  (c) ;  TTie  Rochdale  Canal  Company  v. 
King  (d) ;  Betts  v.  Clifford  (f ). 

The  Vice-Chancellor  (without  calling  for  a  reply, 
said) : — 

Notwithstanding  the  able  arguments  for  the  Defen- 
dant, I  think  that  justice  requires  that  the  injunction 
which  Plaintiff  now  asks  for  should  be  granted. 


(«)  5  Beav.  2)29.  Cr.  433. 

(b)  Kay,  I.  (d)  2  Sim.  N.  S.  78. 

(c)  1  Beav.  389 ;  4  My.  &  (e)  1  Johns.  &  H.  74. 
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For  the  Defendant  it  is  contended  in  the  first  place, 
that  the  PiaintiflP  has  disentitled  himself  to  any  relief  by 
acquiescence,  that  he  has  stood  by  and  knowing  what 
the  Defendant  was  from  time  to  time  doing,  has,  by  re- 
maining passive,  encouraged  the  Defendant  to  continue 
the  building  in  question  at  great  expense ;  and  that  there- 
fore it  would  be  contrary  to  equity  that  afterwards  he 
should  come  to  this  Court  and  ask  it  to  interfere,  and 
order  the  Defendant  to  pull  down  what  has  been  already 
erected. 


1861. 
Davies 

V, 

Marshall. 
(No.  1.) 


Now,  without  going  through  the  details  of  the  evi- 
dence, but  referring  to  it  generally,  it  appears  to  me 
that  there  is  no  case  of  acquiescence  at  all.     It  appears 
to  me  that  there  is  not  even  such  acquiescence  as  would 
disentitle  a  Plaintiff  coming  here  upon   an  ex  parie 
application,    certainly    not    such    an    acquiescence    as 
would  disentitle  him  coming  here  upon    notice.     Mr. 
Muntj  the  surveyor  and  superintendent  of  the  Defend- 
ant's buildings,  endeavours  to  establish  acquiescence  in 
this  way.     He  says  he  came  some  time  ago  and  com- 
municated with  the  Plaintiff,  not  on  the  subject  of  what 
he  was  doing  in  the  way  of  interfering  with  tlie  ancient 
hghts,  but  on  some  subject  connected  with  the  party 
wall  or  a  stack  of  chimneys,  a  question  quite  irrespective 
of  the  question  of  interfering  with   ancient  lights  or 
doing  any  thing  which  would  be  a  serious  inconvenience 
to  the  comfort  of  the  Plaintiff*s  house.     Mr.  Munt  says 
that  he  then  told  the  Plaintiff,  with  respect  to  the  pro- 
jecting window  on  the  second  floor,  which  is  one  of  the 
ancient  lights,  that  inasmuch  as  that  projected  over  the 
Defendant's  premises  it  was  a  trespass,  and  that  be 
might  consider  it  his  duty  to  his  employer  to  cause  pro- 
ceedings to  be  taken  for  the  purpose  of  preventing  that 
trespass,  and  procuring  that  projection  to  be  removed ; 

R  r2 
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1861.  but  he  said  he  was  not  desirous  of  doing  that;  in  fact 

^'^^"^         what  took  place,  took  place  upon  the  representation  of 
„.  Mr.  Munt,  that  the  Plaintiff'  had  no  right  to  have  the 

Marshall,  window  there  at  all ;  and  in  the  discussion  which  took 
^  ^'  '^  place  the  Plaintiff  was  misled  by  the  scientific  gentle- 
man employed  by  the  Defendant  as  to  his  right  to  have 
that  window  there ;  but  the  discussion  did  not  relate  to 
the  question  whether  anything  which  the  Defendant 
was  doing  would  be  injurious  to  the  Plaintiff  by  inter- 
cepting his  light.  Mr.  Munt  says  he  did  not  point  out 
or  give  an  explanation  as  to  what  the  Defendant  was 
about  doing.  It  does  not  appear  that  any  plans  or 
elevations  were  produced,  or  that  the  Plaintiff  could, 
from  Mr.  Munt's  statement,  be  aware  of  what  the  De- 
fendant was  intending  to  do.  Looking  at  the  other 
affidavits  it  appears  to  me  that  there  is  no  ground  for 
saying  that  the  Plaintiff  has  acquiesced,  and  thereby 
deprived  himself  of  his  right  to  relief.  I  do  not  in  the 
smallest  degree  question  the  principle  laid  down  in  the 
Rochdale  Canal  Company  v.  King  {a),  and  the  other 
cases  cited  by  the  Defendant's  counsel  on  the  subject 
of  acquiescence.  I  must,  however,  observe  with  respect 
to  Beits  V.  Clifford  (4),  I  am  satisfied  that  the  Vice- 
Chancel  lor,  whose  decision  is  there  reported,  must  have 
been  misunderstood  in  the  passage  referred  to ;  because 
as  that  passage  stands  it  would  seem  to  amount  to  a 
dictum  to  this  effect,  that  it  is  now  settled  by  Bacon  v. 
Jones,  that  a  party  filing  a  bill  for  an  injunction  will 
never,  under  any  circumstances,  succeed  in  obtaining  it 
at  the  hearing,  unless  he  has  applied  for  it  by  interlo- 
cutory application.  I  am  satisfied  the  Vice-Chancellor 
never  intended  to  lay  down  any  such  general  proposition. 
What  his  Honor   meant  to  lay  down    was   that  the 

(a)  2  Sim.  N.  S.  78.  (6)  1  John.  &  H.  74. 
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PlaintiflP  is  bouDd  to  bring  on  the  contest  on  the  earliest 
opportunity  possible.  It  may  have  been  that  he  ex- 
pressed himself  in  general  terms,  but  only  intending  his 
observations  to  apply  quoad  hoc,  with  reference  to  the 
circumstances  of  the  case  to  which  he  referred;  and  then 
it  was  assumed  that  he  meant  to  lay  down  that  as  an 
universal  proposition,  which  I  am  satisfied  he  never 
meant  to  do. 


1861. 


Dayies 

V. 

Marshall. 
(No.  1.) 


It  is  further  contended  by  the  Defendant  that  new 
and  additional  lights  have  been  put  in  by  the  Plaintiff. 
According  to  the  PiaintifTs  own  statement,  he  has, 
within  a  period  of  twenty  years,  made  some  new  win- 
dows which  did  not  exist  previously  to  the  year  1846. 
That  is  the  fact,  and  no  doubt  it  is  a  well  established 
principle  that  if  a  party,  having  ancient  lights  which  he 
is  entitled  to  have  protected,  puts  in  new  windows  on 
the  same  side  of  his  building,  he  has  no  right  to  have 
those  new  lights  treated  as  ancient  lights,  or  to  have 
any  protection  in  respect  of  them ;  and  a  person  who 
has  contiguous  land  has  the  right  to  build  up  any  struc- 
ture  which  will  have  the  effect  of  obstructing  the  access 
of  light  to  those  new  lights,  even  though  in  so  doing  he 
necessarily  interferes  with  the  ancient  lights ;  and  that 
for  the  best  of  all  reasons,  because  otherwise  the  party 
making  those  new  lights  would  in  the  lapse  of  time 
have  acquired  a  right,  which  he  never  possessed  before, 
to  have  these  new  lights  treated  as  ancient  lights.  The 
person  against  whom  the  easement  is  claimed  in  respect 
to  the  ancient  lights  has  a  right  to  say  that  at  all  events 
no  new  easement  shall  be  acquired  against  him ;  and 
therefore  having  the  right  to  raise  any  structure  in  order 
to  block  up  the  new  lights,  if  he  cannot  do  so  without 
also  interfering  with  the  ancient  lights,  he  cannot  be 
prevented. 
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Daties 

0. 

Marshall. 
(No.  1.) 


But  the  right  of  the  Plaintiff  in  respect  of  these 
lights  does  not  stand  upon  the  footing  of  ancient 
lights  simply.  As  to  some  of  thero,  they  are  ancient 
lights ;  as  to  others  the  Plaintiff's  case  is  this :  it  is  true 
he  constructed  them  within  twenty  years,  and  therefore 
he  does  not  contend  that  they  are  ancient  lights ;  but 
he  made  these  new  lights  in  addition  to  the  ancient 
lights  shortly  previous  to  the  time  at  which  he  got  the 
new  lease  in  1 845  from  the  late  Lord  Fitzhardinge^  and 
part  of  the  consideration  for  granting  to  him  the  new 
lease  was  his  having  laid  out  money  for  these  improve- 
ments. Could  Lord  Fitzhardinge  himself  be  entitled 
now  to  build  up  a  wall  on  the  contiguous  ground  within 
a  few  feet  of  one  of  these  new  lights  so  as  materially  to 
obstruct  the  access  of  light  thereto  ?  Clearly  not.  It 
is  said,  indeed,  that  in  the  new  lease  granted  to  the 
Plaintiff  by  Lord  Fitzhardinge  there  is  mention  of  an- 
cient lights.  That  is  perfectly  true,  but  the  language  is 
*^  ancient  lights  and  appurtenances.'*  All  the  appurte- 
nances which  existed  at  the  time  when  the  lease  was 
granted  are  as  much  the  subject  of  the  lease  as  the 
ancient  lights,  and  Lord  Fitzhardinge  would  not  have 
been  entitled  to  block  up  these  new  lights  any  more 
than  he  could  have  blocked  up  the  ancient  lights. 
And  if  Lord  Fitzhardinge  could  not  do  so,  neither  can 
any  person  do  so  who  derives  title  from  him  subsequently 
to  the  grant  of  the  lease  to  the  Plaintiff.  Now  Sir 
Maurice  Berkeley  derived  his  title  under  Lord  Fitz- 
hardinge's  will,  and  the  Defendant  is  the  lessee  of  Sir 
Maurice  Berkeley  ;  and  neither  Sir  Maurice  Berkeley 
nor  his  lessee  has  a  right  to  obstruct  the  Plaintiff's 
lights  any  more  than  Lord  Fitzhardinge  himself  could 
have  done. 


But  then  it  is  said  that  at  the  time  when  the  Plaintiff 
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took  his  lease  there  was  an  existing  lease  of  the 
Gloucester  Coffee  House  which  had  been  granted  to  a 
person  of  the  name  of  Dale,  for  a  ]ong  term  of  years, 
and  which  had  then  become  vested  in  the  Defendant. 
And  it  is  justly  contended  that  Lord  Fiizhardinge  could 
noty  as  against  the  lessee  of  the  Gloucester  Coffee 
House  under  that  previous  lease,  give  a  new  right  to 
the  Plaintiff  under  the  lease  to  him  of  1 845,  although 
he  could  give  such  right  as  against  himself  or  those 
claiming  under  him.  No  doubt  if  that  old  lease  were 
still  subsisting,  the  Defendant  could  not  be  restrained 
from  doing  what  she  is  intending  to  do.  But  in  1859 
the  Defendant  surrendered  that  old  lease;  that  lease 
has  ceased  to  exist,  and  a  new  lease  has  been  granted 
to  the  Defendant  It  is  true  the  surrender  of  that  old 
lease  by  the  Defendant  was  part  of  the  arrangement 
under  which  the  new  lease  was  granted  to  the  Defend- 
ant by  Sir  Maurice  Berkeley.  Still,  it  appears  to  me 
that  by  the  surrender  of  the  old  lease  all  the  rights 
which  existed  under  that  old  lease  have  as  against  this 
Plaintiff  ceased  to  exist,  and  the  Defendant  must  be 
regarded  as  a  person  deriving  title  as  lessee  by  the  lease 
or  agreement  for  a  lease  granted  to  her  subsequently  to 
the  lease  granted  to  the  Plaintiff.  I  think,  therefore, 
that  the  Defendant  has  no  right,  upon  the  ground  of 
some  of  the  lights  not  being  ancient  lights,  to  do  that 
which  is  intended  to  be  done. 


1861. 

Davies 

r. 

Marshall. 

(No.  1.) 
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June  26.  28.     . 
Costs, 


Costs  of  pre- 
paring interro-  DAVIES  V.  MARSHALL.     (No.  2.) 
gatories,  which 

were  not  used  XhIS  was  a  motion  on  behalf  of  the  Defendants,  that 
sions  beinir  put  ^^®  taxation  of  costs  might  be  referred  back  to  the  tax- 
in,  allowed  as  ing  master  to  be  reviewed, 
between  party 
and  party. 
The  17th  rule  The  suit  was  instituted  for  an  injunction  to  restrain 

<J^  *^I^^o"soli-  the  obstruction  by  the  Defendant  of  ancient  lighte.     On 

dated  Order,         ,      ,      _  ,  ,o^,      i      ^  .    j 

empowering  the  ^"^  '^^  February,  i8ol,  the  Court  granted  an  mj  a  net  ion 

taxing  master  to  \vith  costs  to  be  paid  to  the  Defendant,  and  such  costs 

ther'hrwifr"      ^^^  ^^^^  ^^^^^  *'  ^^^^-     ^^^  ^^^^  taxation  the  Defendant 

allow  an  afRda-  objected. 

vit  to  be  settled 

by  counsel,  does 

not  take  the  The  items  objected   to  are  sufficiently  stated  in  his 

question  of  the    Honor's  judgment, 
costs  of  the  affi- 
davit out  of  the 
discretion  of  the       Mr.  JTars^aAe  appeared  for  the  Defendant  in  support 

^^^*'^-      ^  of  the  motion ;  Mr.  Freeling  for  the  Plaintiff. 

Costs  of  set-  '  "^ 

tling  affidavit 

(which  was  an 

echo  of  the  The  Vice-Chancellor. 

bill)  by  counsel, 

allowed.  The  first  objection  is,  that  the  master  has  allowed  the 

ostsotdraw-  ^Q^^g   ^f    preparing    interrogatories,   intended    for  the 
mg  observa-  .       . 

tions  for  coun-    examination  of  the  Defendant,  which  were  not  used. 

sel,  when  cause  As  a  general  rule,  if  the  Plaintiff's  solicitor  prepares 
stood  over,  al-     .  .  ,     ,  _      ,  /,      . 

lowed.  mterrogatories,  and   then,  upon  further  reflection,  con- 

Term  fee  al-  eludes  that  it  is  unnecessary  to  use  them,  the  Plaintiff 

o^Tv  nroceedin^  '^  "^^  entitled  to  have  the  costs  of  them  allowed,  as 
was  leaving         between  party  and   party.     But  that  was  not  the  case 

^^^y  ?,(  ^^^^^^    here.    The  interrogatories  were  prepared  by  the  solicitor, 

and  bill  of  costs  i  .      •  i   •      ,    i       • 

before  taxing      counsel  havmg  advised  that  it  was  necessary  to  procure 

master. 
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the  Defendant's  answer  upon  certain  points.     As  to  the  1861. 

question  whether  counsel  gave  sound  advice^  I  can  only 
say  that  in   this  case  he  could  have  given  no  other  ^^ 

advice.  I  state  that  not  hecause,  as  between  a  party  Marshall. 
and  his  own  solicitors  it  is  the  duty  of  the  Court  to  v  •  v 
examine  counsel's  opinion,  and  say  whether  it  was 
sound ;  the  solicitor  could  do  no  otherwise  than  act 
upon  it.  In  this  case  the  advice  was  perfectly  justified. 
The  interrogatories  were  accordingly  prepared,  and 
would  have  been  filed,  but  out  of  consideration  for  the 
Defendant,  and  to  save  expense  to  both  parties,  the 
PlaintifTs  solicitor  was  afterwards  advised  by  his  coun- 
sel that  if  the  Defendant  would  make  admissions  to  the 
same  effect,  the  Plaintiff  need  not  incur  the  expense  of 
filing  these  interrogatories,  or  put  the  Defendant  to  the 
expense  and  inconvenience  of  answering  them;  upon 
which  the  Plaintiff's  solicitor  sent  that  opinion  to  the 
Defendant's  solicitor ;  and  accordingly  the  Defendant's 
solicitor  accepted  the  offer,  and  gave  the  required  ad- 
missions. If  I  were  to  disallow  this  charge  in  any  other 
similar  case,  the  solicitor  would  at  once  file  the  inter- 
rogatories, and  compel  an  answer  without  any  con- 
sideration of  the  unnecessary  expense  and  inconvenience 
which  that  course  would  occasion.  It  seems  unreason- 
able for  the  Defendant  to  complain  of  having  been 
saved  not  only  his  own  costs  but  also  those  of  the 
Plaintiff,  which  he  would  otherwise  have  had  to  bear. 
It  appears  to  me  that  the  master  was  justified  in  allow- 
ing this  item. 

The  next  item  is,  for  counsel  settling  an  aBSdavit. 
By  the  17th  rule  of  the  40th  Consolidated  Order  the 
taxing  master  is  empowered  to  consider  whether  he  will 
allow  the  costs  of  an  affidavit  having  been  settled  by 
counsel.     If  the  effect  of  that  order  be  to  give  the  tax- 
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V. 

Marshall. 
(No.  2.) 


iDg  master  exclusive  jurisdiction  over  this  matter  with- 
out any  control  of  the  Court,  there  can  be  no  question 
about  it  But  I  think  that  is  not  the  meaning  of  the 
order,  but  that  the  allowance  of  the  costs  of  settling  the 
aflSdavit  is  subject  to  the  control  of  the  Court.  The 
question  therefore,  is,  whether  this  expense  was  properly 
incurred.  The  order  does  not  use  the  word  '^  special," 
as  applied  to  the  aBSdavit;  and,  moreover,  this  was  the 
principal  affidavit  upon  which  the  application  was  to  be 
made  for  the  injunction.  It  was  said  that  this  affidavit 
was  a  mere  echo  of  the  bill,  but  it  does  not  therefore 
follow  that  it  was  not  expedient  to  have  it  settled  by 
counsel.  Counsel  might  have  thought  it  necessary  to 
have  more  than  that,  and  I  must  say  that  in* the  long 
run  much  expense  would  be  saved  to  the  suitors  if 
affidavits,  petitions  and  other  documents  were  more 
generally  settled  by  counsel.  I  think  the  item  rightly 
allowed. 


The  next  item  is  the  charge  **  two  fair  copies  for 
counsel  6s.  8(f.,"  for  a  set  of  observations  furnished  to 
counsel  at  the  hearing.  The  cause  came  into  the  day*s 
paper  in  the  sittings  after  Trinity  Term,  but  was  not 
reached,  and  kept  its  place  until  after  the  Long  Vacation 
when  it  came  on  to  be  heard,  and  then  stood  over  upon 
an  undertaking  by  the  Defendant  not  to  continue  to 
build,  the  object  of  the  bill  being  to  restrain  her  from 
building.  Then  the  cause  came  on  again  to  be  beard, 
and  in  the  meantime  the  Platntiflfs  solicitor  had  fur- 
nished counsel  with  additional  observations,  the  costs  of 
which  are  objected  to.  Now  until  I  have  seen  these 
observations,  I  cannot  tell  what  they  are  or  form  any 
opinion  as  to  their  propriety.  It  might  be  quite  right 
that  the  solicitor  should  submit  a  fresh  set  of  observa- 
tions in  order  that  counsel  might  know  what  was  the 
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existing  state  of  things,  but  I  cannot  judge  as  to  their 
propriety  until  I  am  furnished  with  a  copy  of  them. 

The  next  item  is  the  charge  ('*Two  fair  copies  for 
counsel  I3s.  M")  for  a  second  set  of  observations  on  a 
further  hearing.  It  might  be  perfectly  right  that  there 
should  be  such  further  observations,  but  1  must  see  them. 


1861. 
Davies 

V. 

Marshall. 
(No.  t.) 


[His  Honor  said  he  had  seen  the  tv^o  set  of  observa- 
tions and  that  he  considered  that  they  were  proper  and 
should  be  allowed.] 

The  last  item  is  the  term  fee  for  Trinity  Term  1861. 
It  appears  to  me^  that  according  to  rule  the  solicitor  is 
entitled  to  charge  a  term  fee  for  every  term  in  which  a 
proceeding  by  either  party  takes  place.  Here  Easter 
Term  intervened,  and  there  is  no  charge  for  any  term 
fee  for  that  term,  but  there  is  a  term  fee  charged  for 
Trinity  Term.  The  only  proceeding  in  that  term  was 
the  laying  before  the  Taxing  Master  a  copy  of  the 
decree  and  of  the  bill  for  taxation  ;  and  the  question  is, 
whether  that  is  such  a  proceeding  as  according  to  the 
practice  comes  within  the  rule.  There  being  no 
authority  on  the  point,  I  must  ascertain  what  the 
practice  is  in  the  Taxing  Master's  oflSce. 

[His  Honor  said  he  had  consulted  the  Taxing  Master, 
and  found  that  the  term  fee  was  usually  allowed  in  such 
a  case.] 


June  28. 


June  28. 


The  motion  was  refused  with  costs. 
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May  I  St. 

Legacy  charged 
on 

Real  Estate.  PARKER  v.  HODGSON. 

Vetting. 

A  tesliii^rgave  MoTION  for  a  decree. 

a  legacy  upon 

the  death  of  his       fhe  suit  was  inslituled  by  the  Plaintiff  for  the  purpose 

sranddaughter  ,   .  .  , 

to  lier  child  or    ^^  obtaining  a  declaration  that  a  certain  legacy  of  400/. 

children,  to  be  given  by  the  will  of  John  Jennings  deceased  to  the 
child  or  children  ^^'^^  ^^  children  of  his  (the  testator's)  granddaughter 
at  his,  her  or      Mary  Ann  Parker ^  in  the  events  which  had  happened, 

their  respective  ^.^g  payable  to  the  Plaintiff,  and  was  payable  out  of  the 
ages  of  twenty-  ^  •'  ,,../«. 

one  years,  and    testator  s  real  estate,  the  personalty  being  insufficient 

directed  that  the 

shares  of  such 

child  or  chil-  John  Jennings^  the  testator  in  the  cause,  by  bis  will, 

drenasatthe  dated  the  7th  of  January,  1835,  after  certain  specific 
time  of  his  j  j        r  n 

granddaugh-       devises,  proceeded  as  follows  : — 

ter's  death 

shouldbeunder        "  I  give  and  devise  unto  my  son  John  Jennings  and 

the  age  of  j^jg  assigns  for  his  life  the  annuity  or  clear  yearly  sum 

twenty-one  ... 

years  should        ^^  32'*  of  lawful  English  money,  to  be  paid  to  him  in 

bear  interest  at  four  quarterly  payments  in  the  year,  and  the  first  pay- 
ner  cent  and  ^^^^  ^o  begin  and  be  made  at  the  end  of  three  calendar 
charged  the         months  next  after  my  decease.     And  from  and  after  the 

legacy  on  his      decease  of  my  said  son  John  Jennings,  I  give  and  devise 

residuary  real  "^  .7  »     o 

and  personal       unto   my  granddaughter    Mary  Ann   Button  and  her 

estate,  and  the    assigns,  the  annuity  or  clear  yearly  sura  of  20/.  to  be 

nersonal  estate 

was  deficient       P*'^  ^^  ^^^  ^V  ^^^^  quarterly  payments  in  the  year,  and 

The  grand-     the  first  payment  thereof  to  begin  and  be  made  at  the 

daughter  died,  ^^^  ^f  three  calendar  months  next  after  the  death  of  my 
leaving  one  .  ,       •' 

child, whoafter-  said  son.     And   I   direct  that  the  said  last-mentioned 

wards  died 
under  twenty-one. 

Held,  that  the  legacy  sank  into,  and  was  not  raiseable  out  of,  the  testator's 
real  estate. 
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1861. 
annuity  shall  be  paid  into  the  proper  hands  of  the  said 

Mary  Ann  Sutton,  or  otherwise  as  she  shall  appoint, 


Parker 


V, 

and  that  her  receipts  shall  be  sufficient  discharges  for  Hodosok. 
the  same ;  and  that  the  said  annuity  shall  not  be  sub- 
ject to  the  debts,  control,  disposition  or  engagements  of 
her  present  or  any  future  husband.  And  upon  the 
death  of  my  said  granddaughter  Mary  Ann  Button,  I 
give  and  bequeath  to  her  children  the  legacy  or  sum  of 
400/.  to  be  shared  and  divided  equally  between  and 
amongst  them,  in  case  there  shall  be  more  than  one, 
and  if  but  one,  then  to  such  only  child,  and  to  be  paid 
to  such  child  or  children  respectively  at  his,  her  or  their 
respective  ages  of  twenty-one  years.  And  I  order  and 
direct  that  if  any  child  or  children  of  my  said  grand- 
daughter shall  happen  to  die  before  his,  her  or  their 
share  or  shares  of  the  said  sum  of  400/.  shall  become 
payable  by  virtue  of  this  my  will,  then  the  share  or 
shares  of  him,  her  or  them  so  dying  shall  go  and  be 
paid  to  his,  her  and  their  surviving  brothers  and  sisters, 
and  to  the  executors  and  administrators  of  any  brother 
or  sister  who  shall  have  lived  to  attain  the  age  of  twenty- 
one  years  at  such  time  as  his,  her  or  their  original  shares 
shall  become  payable.  And  I  also  order  and  direct 
that  all  and  every  the  share  and  shares  hereinbefore 
directed  to  survive  and  accrue  shall  from  time  to  time 
survive  and  accrue  together  with  the  original  share  and 
shares,  until  such  original  share  and  shares  shall  by 
virtue  of  this  my  said  will  become  payable.  And  that 
the  share  and  shares  of  such  of  the  children  of  my  said 
granddaughter  as  at  the  time  of  her  death  shall  be  under 
the  age  of  twenty-one  years  shall  bear  interest  at  the  rate 
of  5/.  per  cent,  per  annum  from  her  decease.  And  that 
such  interest  shall  be  paid  and  applied  half-yearly  for 
and  towards  the  maintenance,  education  and  benefit  of 
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Parker 

V. 

Hodgson. 
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such  last- mentioned  child  and  children,  until  their  re- 
spective shares  of  the  principal  shall  become  payable." 

The  testator  then  gave  and  devised  all  his  real  estate 
not  thereinbefore  devised,  and  also  all  his  personal 
estate  whatsoever  and  wheresoever  {*'  but  subject  to  and 
charged  with  the  payment  of  all  my  debts  and  funeral 
and  testamentary  expenses,  and  also  subject  to  and 
charged  with  the  annuities  and  legacy  hereinbefore 
given")  as  to  one  moiety  to  his  dixughier  Jane  Jennings, 
her  heirs,  executors,  administrators  and  assigns;  and  as 
to  the  said  moiety  to  his  daughter  EHzdbeth  Jennings 
and  her  assigns  during  the  term  of  her  natural  life,  and 
upon  her  decease  to  his  (the  testator's)  grandson  Richcard 
C.  Hodgson,  absolutely;  and  the  testator  appointed 
Jane  Jennings  and  R,  C.  Hodgson  executrix  and  exe- 
cutor of  his  will. 


The  testator  died  shortly  after  the  date  of  the  will, 
which  was  proved  in  April,  1835. 

At  the  date  of  the  will  Mary  Ann  Button  was  the  wife 
of  James  Button,  and  had  two  children,  both  of  whom 
died  in  her  lifetime. 

James  Button  having  died  in  1837,  Mary  Ann  But- 
ton  in  1847  married  the  Plaintiff  Thomas  Parker,  by 
whom  she  had  one  child,  William  Henry  Parker, 
Mary  Arm  Parker  died  in  September,  1851. 


William  Henry  Parker  died  in  April,  1860,  under 
the  age  of  twenty-one  years,  and  in  July,  1860,  the 
Plaintiff  took  out  administration  to  his  estate  and 
effects. 
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The  bill  stated  that  shortly  after  the  death  of  the  les-  1861. 

tator,  the  executors  Bold  part  of  the  property  comprised        p 
in  the  residuary  gift  to  James  Wood  and  Michiel  Hodg-  o. 

wu  (two  of  the  Defendants  to  the  suit),  subject  to  the  Hodgson, 
charge  thereon  of  the  legacy  of  400/.  and  interest,  they 
having  notice  of  such  charge ;  that  the  testator's  per- 
sonal estate  was  insufficient  for  the  payment  of  his  debts, 
and  that  therefore  the  legacy  was  chargeable  on  the 
testator's  residuary  real  estate  ;  and  that  from  the  time 
of  the  decease  of  Mary  Ann  Parker^  interest  on  the 
400Zi  was  paid  to  the  Plaintiff  and  the  Defendants  for 
the  use  of  William  Henry  Parker  till  the  death  of 
William  Henry  Parker. 

The  Defendants  to  the  bill  were  the  surviving  execu- 
tor of  the  testator,  and  the  purchasers  of  part  of  the 
residuary  real  estate. 

Mr.  Baily  and  Mr.  Prendergast,  for  the  Plaintiff, 
submitted  that  on  the  death  of  Mary  Ann  Parker,  the 
legacy  of  400/.  was  a  vested  legacy  in  William  Henry 
Parker,  and  was  not  afterwards  divested  by  reason  of 
his  death  under  twenty-one ;  and  that  the  legacy  was 
raisable  out  of  the  residuary  real  estate.  They  cited 
In  re  Harfs  Trust  {a) ;  Wkittell  v.  Dudin  (6) ;  Re 
CorhetCs  Trust  {c). 

Mr.  Kay  for  the  purchasers,  Wood  and  Hodgson, 
contended  that  the  legacy  was  not  raiseable  out  of,  but, 
in  the  events  which  had  happened,  had  sunk  into 
the  residue.      He  cited   Smith  v.   Smith  (cf);    Yates  v. 


(a)  3  De  G.  &  Jones,  195.  (c)  I  lohns.  591. 

(6)  8  Jac.  &  Wal.  279.  (rf)  2  Vern.  92. 
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Phettiplace  (a);  Carter  v.  Blet$oe{b);  Staplelon  y. 
Cheales  (c);  Jennings  v.  Looks  (d)\  Chandas  v. 
Talbot  {e) ;  Prowse  v.  Abingdon  (f) ;  Van  v, 
Clarke  {g) ;  Boycot  v.  Cotton  (A)  ;  Pecarce  v.  Zo- 
man  (t). 


Mr.  £at7y  in  reply. 


The  Vice-Chancellor. 


There  is  no  dispute  as  to  the  facts. 


The  question  now  raised  is,  whether  under  the  cir* 
cumstances  of  this  case,  and  having  regard  to  the  manner 
in  which  the  legacy  is  given,  and  all  the  directions  in 
and  provisions  of  the  will,  according  to  the  law  of  this 
Court,  the  real  estate  is  liable  to  pay  this  legacy. 
There  is  no  doubt,  as  a  matter  of  general  principle,  that 
according  to  the  law  of  England  (irrespective  of  any 
rule  introduced  from  the  civil  law,  first  by  the  Ecclesi- 
astical Court,  and  then  by  the  Court  of  Chancery  fol- 
lowing that),  if  a  sum  of  money  be  given  to  a  person 
charged  upon  real  estate,  and  that  person  being  an 
infant  is  not  to  have  the  legacy  immediately,  but  it  is 
given  "  at  twenty-one  "  or  "  payable  at  twenty-one,"  if 
the  child  does  not  attain  the  age  of  twenty-one,  the 
legacy  is  not  raisable  out  of  the  real  estate,  but  sinks 
into  it.  The  ground  of  this  rule  was,  that  the  attain- 
ment of  the  age  specified  was  regarded  as  a  condition 
annexed  to  the  gift  of  the  capital,  and  if  the  condition 
was  not  performed,  then  the  legacy  was  not  raisable; 


(a)  2  Vern.416. 
(6)  Pre.  Cb.  267. 
(c)  Ibid.  3i7. 
{d)  2  P.  W.  276. 
{e)  2  P.  W.  601. 


(/)   I  Atk.  482. 
{g)  Ibid.5\0. 
i^h)  Ibid.  552. 
to  3  Ves.  135. 
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and  it  made  do  difTerence  whether  the  gift  of  the  legacy 
was  to  the  infant  "  at  twenty-one  "  or  *'  when  he  attains 
twenty-one,"  or  "  provided  he  attains  twenty-one,"  or  to 
the  infant  in  the  first  instance  and  then  adding  **  pay- 
able at  twenty-one."  Whichever  of  those  forms  is  used, 
the  law  of  England  equally  considers  the  attainment  of 
twenty-one  as  a  condition  annexed  to  the  gift  But 
then  the  Ecclesiastical  Court,  dealing  with  a  legacy 
only  as  payable  out  of  personal  estate,  adopted  from  the 
civil  law  a  principle  established  by  the  old  Roman  law, 
that  although  a  legacy  given  to  an  infant  ^'at  twenty- 
one"  is  not  to  be  raised  unless  the  infant  attains  twenty- 
one,  yet  if  it  be  given  to  the  child  and  made  ''  payable 
at  twenty-one,"  then,  on  the  artificial  principle  of  re- 
garding it  as  dehitum  in  prctsenti  solvendum  in  futuro^ 
it  is  vested,  and  although  the  child  does  not  attain  the 
age  of  twenty-one,  still  the  legacy  is  raisable  and  pay- 
able to  his  legal  personal  representative.  It  is  vain  to 
discuss  the  question  which  is  the  most  rational  view, 
though  L  cannot  help  saying  that  the  rule  of  the  English 
law  is  in  my  opinion  the  most  rational,  and  that  has 
been  the  opinion  of  many  learned  Judges.  If  a  testator 
gives  a  legacy  to  an  infant  "  at  twenty-one,"  or  gives  it 
to  him  and  makes  it  payable  at  twenty-one,  he  equally 
means  it  as  a  provision  for  the  infant  on  attaining 
twenty-one ;  and  if  he  does  not  attain  the  age  he  does 
not  want  it,  and  it  is  not  the  intention  that  it  should  be 
raised.  The  rule  introduced  from  the  civil  law  is  a 
merely  artificial  rule,  and  is  limited  to  the  case  of  a 
legacy  payable  out  of  personal  estate,  and  does  not 
supersede  the  rule  of  the  English  law  with  respect  to 
a  legacy  payable  out  of  real  estate.  In  the  present  case 
the  legacy  is  payable  out  of  the  residuary  real  and  per- 
sonal estate,  and  interest  is  given  in  the  meantime.  The 
Vol.  I — 6.  B  6 
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Parkbr 

V, 

HoDosoH.  I  will  refer  shortly  to  some  of  the  authorities  on  the 

subject — [His  Honor  then  referred  to  Smithy.  8mitA{a); 
Carter  v.  Ble(soe{b);  Vane  y.  Clark  (c);  Bayeot  t. 
Cottoned),  and  Stackpole  v.  Beaumont {e\  and  pro- 
ceeded :] — The  case  of  Pearce  v.  Loman{f)  is  almost 
identical  with  the  present  In  that  case  there  was  a 
gift  of  a  legacy  made  payable  at  twenty-one  with 
interest  from  the  testator's  death  till  it  was  payable,  and 
the  legacy  was  charged  upon  real  and  personal  estate. 
The  legatee  dying  under  twenty-one,  the  legacy  was 
held  not  raisable.  It  was  tliere  contended  that  the  as- 
sets ought  to  be  marshalled,  but  that  was  refused.  That 
case  is  a  direct  authority  on  the  question. 

I  think,  therefore,  that  the  legacy  is  not  raisable  out 
of  the  real  estate,  and  there  is  no  claim  as  against  the 
purchasers.  The  bill  must  be  dismissed  with,  costs,  as 
against  all  the  Defendants. 

(a)  2  Vern.  92.  (d)  1  Atk.  552. 

(b)  Ibid.  617.  (e)  S  Ves.  95. 
(c)l  Atk.  510.                            (/)  Ibid.  135. 
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22  4-  2S  Fict. 
c.  35,  s.  27. 
Executors* 

DODSON  r.  SAMMELL.  ^^^jg; 


J.  HIS  was  a  petition  for  rehearing  of  a  petition  under  Fundwhichhad 
^,     «  „      .  ,  been  set  apart 

the  following  circumstances  :—  ^^^  of  residue 

to  indemnify 

.  J    .   .         •       executors  in 

The  suit  01  Dodsony,  Sammell  was  an  adrainistration  respect  of  lease- 

suit,  and  the  testator  in  the  cause  being  the  owner  of  holds  of  testa- 

1         lit  X-       L     a^i_         •   •     1  J  tor  ordered  to 

yarious  leasehold  properties,  by  the  original  decree  an  ^^     .^  out  to 

inquiry  was  directed  as  to  what  sum  ought  to  be  set  apart  residuary  lega- 

out  of  the  assets    as  an  indemnity  to  the  executors,  j^®'  *"^   ")" 

^  '  demnity,  since 

agiiinst  liability  in  respect  of  future  breaches  of  cove-  the  passing  of 

nants  contained  in  the  leases.     The  Chief  Clerk  certified  the  Law  of  Pro- 
•       1  1/%/M  /.I  1  perty  Amend- 

that  1,100/.  was  a  proper  sum  for  that  purpose;  and  ac-  \^q^x.  Act,  being 

cordingly  by  the  decree  on  further  consideration,  made  no  longer  ne- 

in  1857,  a  sum  of  1,100/.  was  ordered  to  be  paid  into  ^^  j'j^'^^'tji,  gg^.. 

Court  and  set  apart  to  indemnify  the  executors  in  re-  tion  of  the  Law 

spect  of  such  covenants.      Lord  Si.  Leonards'  act  to  ^^  Property 
V     ,  111/*  1  1-  Amendment 

further  amend  the  law  of  property  and  to  relieve  trus-  ^^t  is  retro- 
tees  (a),  having    subsequently   passed,    the    residuary  spective  in  its 
legatee  in    1859,  presented  a  petition  for  the  payment  ^P*^*"*  * 
out  of  Court  of  the  said  sum  of  1,100Z.  which  had  been 
so  set  apart,  on  the  ground  that  under  the  27th  section 
of  that   act   an   indemnity  was   no   longer  necessary. 
Upon  that  petition  coming  on  for  hearing,  the  Vice- 
Chancellor  being  of  opinion  that  the  27th  section  of  Lord 
St,  Leonards'  act  was  not  retrospective,  refused  to  grant 
an  order  for  the  payment  out  of  Court  of  the  sum  in 
question ;  but  a  similar  order  to  the  one  prayed  by  the 
petition   having    been    made    in    several   other  cases, 

(a)  22  &  23  Vict.  c.  ^5. 
s  s2 
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the  present  petition  for  reliearing  the  decree  on  further 
consideration  was  presented.  It  appeared  that  the 
trustees  had  sold  and  assigned  to  purchasers  all  the 
leaseholds  except  one,  which  had  been  assigned  to  the 
present  Petitioner,  the  residuary  legatee,  who  had 
entered  into  a  covenant  of  indemnity  to  the  executors 
with  respect  to  it. 


Mr.  Jessely  in  support  of  the  petition,  now  asked  for 
an  order  for  the  payment  out  of  Court  of  the  indemnity 
fund,  and  referred  to  Dean  ▼.  Alien  (a) ;  Waller  y. 
Barret  (&)  ;  Fletcher  v.  Stevenson  (c) ;  Smith  v. 
Smith  (d). 

Mr.  Olasse  and  Mr.  Fischery  for  the  executors,  con- 
tended that  the  indemnity  fund  should  not  be  parted 
with.  In  the  case  of  an  action  being  brought  by  a  per- 
son who  was  not  in  a  position  to  pay  costs,  if  the  exe- 
cutors had  no  indemnity  fund  they  might  have  to  pay 
costs.  They  cited  King  v.  Malcott{e);  Vernon  t. 
Lord  Egmont  (/) ;  Oarratt  v.  Lancejield  (g). 

Mr.  Jesselj  in  reply. 


The  Vice-Chancellor. 

Upon  this  petition  of  rehearing,  the  question  is  raised 
whether  in  any  ordinary  case  of  a  suit  to  administer  tbe 
estate  of  a  deceased  person,  a  fund  should  be  set  apart 
out  of  his  general  assets,  to  provide  for  the  possible 


( 


a)  J?0  Beav.  1. 
6)  24  Beav.  413. 

(c)  3  Hare,  360. 

(d)  Ante,  884. 


(c)  9  Hare,  692. 
(/)  1    Bligh.    N.    H.  of 
Lords  Cas.  554. 

(g)  2Jur.  N.S.  177. 
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event  of  a  future  breach  of  any  of  the  covenants  con- 
tained in  a  lease  held  by  the  deceased. 

The  law  upon  this  subject  is  in  a  very  unsatisfactory 
state.  For  a  long  time  it  has  been  the  practice  of  the 
Court,  where  the  property  comprised  in  the  lease  did 
not  of  itself  furnish  a  sufficient  security,  to  set  apart  out 
of  the  residuary  estate  a  reasonable  sum  to  cover  any 
liability,  which  might  in  any  reasonable  probability 
arise,  by  reason  of  a  future  breach. 

The  only  principle  upon  which  this  practice  could 
stand  must  have  been  either  that  it  was  required  as  an 
indemnity  to  the  executor  or  administrator,  or  that  it 
was  required  for  the  protection  and  benefit  of  the  lessor 
as  covenantee. 
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As  to  the  ground  of  indemnity  to  the  executor  or 
administrator,  it  is  difficult  to  reconcile  such  a  ground 
with  the  acknowledged  principle,  now  at  least  well 
settled,  that  a  decree  or  order  of  the  Court  directing  the 
administration  and  application  of  the  assets  is  of  itself 
a  complete  and  perfect  indemnity  to  him,  provided  he 
keeps  back  nothing  which  ought  to  be  disclosed  to  the 
Court.  That  principle  was  strongly  and  justly  asserted 
by  the  Master  of  the  Rolls  in  Dean  v.  Allen  (a),  and 
Waller  v.  Barrett  (i).  It  seems  strange  that  the  Court 
should  think  it  right  to  set  apart  a  portion  of  the  estate 
as  a  supplement  to  that  indemnity  which  is  already 
complete  and  perfect.  Indeed  I  cannot  help  thinking 
that  an  executor,  acting  prudently,  would  desire  no  ad- 
ditional protection  to  that  which  the  decree  gives  him, 
for  an  indemnity  implies,  and  is  an  admission  of,  a  risk; 


(a)  20  Beav.  1 . 


(6)  24  Beav.  413. 
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it  throws  a  doubt  on  the  sufficiency  of  the  protection 
afforded  by  the  decree.  It  is  difficult  to  see  why  the 
executor  should  require,  or  the  Court  should  provide, 
any  indemnity  beyond  the  indemnity  of  the  decree. 
It  seems  to  me  an  anomaly  to  set  apart  any  portion  of 
the  assets  on  the  ground  of  indemnifying  the  executor 
or  administrator. 


With  respect  to  the  other  ground,  that  it  is  required 
for  the  benefit  of  the  lessor,  it  is  true  that  in  Fletcher  v. 
Stevenson  (a),  the  Vice-Chancellor  Wigram  thought 
that  although  the  decree  of  the  Court  would  be  a  suffi- 
cient indemnity  to  the  executor,  it  was  right  to  set  apart 
a  sufficient  part  of  the  assets  for  the  protection  of  the 
covenantee ;  meaning,  of  course,  that  the  covenantee  had 
that  equity.  Now  if  the  covenantee  had  such  an  equity, 
it  would  necessarily  follow  that  he  could  file  a  bill  to 
enforce  it.  But  in  King  v.  Malcottib)^  the  Vice- 
Chancellor  Turner  decided  that  there  was  no  such 
equity,  and  dismissed  a  bill  filed  by  the  lessor  to  enforce 
it ;  and  this  seems  to  determine  that  the  covenantee*! 
right  to  protection  is  a  ground  that  cannot  be  main- 
tained. 

The  effect  of  setting  apart  a  fund  to  answer  future 
breaches  of  covenant  is  to  throw  a  great  burthen  upon 
the  residuary  legatee,  for  instead  of  receiving  bis  residue 
in  the  ordinary  course,  he  would  be  kept  out  of  a  por- 
tion of  it,  possibly  out  of  the  whole,  as  long  as  any 
leaseholds  of  the  testator  were  outstanding,  for  any 
period  of  time,  however  long.  This  is  a  very  great  evil 
to  the  residuary  legatee,  and  should  not  be  inflicted 
upon  him,  unless  absolutely  necessary.     Now,  so  far 


(a)  3  Hare,  360. 


(h)  9  Hare,  692. 
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as  respects  the  protection  and  indemnity  of  the  executor 
and  administrator,  it  appears  to  me  altogether  unneces- 
sary ;  and  as  to  the  lessor,  he  has  no  such  equity. 

There  is,  however,  a  technical  difficulty  in  the  way  of 
deciding  this  case  on  the  general  ground,  namely,  that 
the  petition  does  not  seek  to  rehear  the  original  decree. 
When  the  case  came  on  in  1857,  upon  the  Chief  Clerk's 
certificate  for  further  consideration,  it  was  a  matter  of 
course  to  carry  out  the  former  decree  and  certificate; 
the  petition  of  rehearing  is  confined  to  the  decree  on 
further  consideration.  But  there  are  other  grounds 
upon  which  I  am  of  opinion  that  the  fund  ought  to  be 
paid  out,  and  that  the  former  petition  ought  not  to  have 
been  dismissed.  The  effect  of  the  27th  section  of  Lord 
St.  Leonards'  act  is,  that  if  an  executor  has  sold  the 
leaseholds  and  assigned  them  to  a  purchaser,  he  may, 
without  the  order  of  the  Court,  and  of  his  own  autho- 
rity, distribute  the  assets  without  making  provision  for 
future  breach  of  covenant  in  the  leases,  and  shall  not 
be  subject  to  any  liability  ;  and  surely  if  he  does  so 
under  the  direction  of  the  Court,  d  fortiori  he  would  be 
free  from  liability.  He  is  indemnified  by  the  act,  and 
therefore,  so  far  as  the  leaseholds  have  been  assigned  to 
a  purchaser,  there  is  no  ground  for  the  indemnity.  In 
this  case  the  greater  portion  of  the  leaseholds  have  been 
sold  and  assigned  to  purchasers,  but  there  is  one  which 
was  not  so  assigned,  and  which,  therefore  does  not 
come  within  the  provisions  of  the  act.  Now,  with 
respect  to  that  lease,  the  rent  reserved  by  the  lease  is 
less  than  the  rack  rent ;  and  the  lease  is  of  such  a  value 
that  it  is  of  itself  a  sufficient  indemnity  for  the  rent  re- 
served under  the  lease.  Now  under  similar  circum- 
stances, in  the  two  cases  of  Dean  v.  Allen,  and  Waller 
▼.  Barrett,  the  Master  of  the  Rolls  decided  that,  inde- 
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pendently  of  any  general  principle,  the  security  was 
sufficient,  because  it  would  be  more  for  the  advantage 
of  the  lessor  to  eject  than  to  bring  an  action  on  the  cove- 
nant, and  therefore  it  was  not  necessary  to  set  any- 
thing aside  for  an  indemnity.  For  these  reasons,  I  am 
of  opinion  that  the  fund  must  be  released.  The  costs 
of  the  executors  and  of  the  Petitioner  must  be  taxed 
and  paid  out  of  the  fund. 


Nov.  20. 

Practice, 
Distringas, 

Distringas  dis- 
charged with 
costs  where 
made  appli- 
cable by  the 
person  who  ob- 
tained the  writ 
to  a  sum  of 
stock  which 
was  not  the 
particular  stock 
mentioned  in 
the  affidavit  on 
which  the  writ 
had  been 
granted. 

General 
practice  of  the 
Bank  of  Eng' 
land  with  re- 
ference to  writs 
of  distringas 
observed  upon. 


In  re  CROSS. 

1  HIS  was  a  motion  to  discharge  a  distringas,  which 
had  been  placed  on  a  certain  sum  of  stock  under  the 
following  circumstances. 

The  distringas  in  question  had  been  obtained  by  a 
Mr.  Cross,  who  by  his  affidavit  upon  which  he  had  ob- 
tained the  writ  had  sworn  that  he  was  beneficially 
interested  in  a  sum  of  I3,569Z.  145.  £3  per  Cent 
Reduced  Annuities,  standing  at  the  bank  in  the  name 
of  Hannah  Cross,  It  was  alleged  by  the  counsel  for 
the  applicant,  that  the  bank  authorities  had  not  been  in 
the  habit  of  requiring  the  production  of  the  affidavit  on 
which  the  writ  was  obtained,  but  that  upon  the  produc- 
tion of  the  writ  itself,  with  a  notice  signed  by  the 
person  obtaining  it,  requiring  the  bank  not  to  permit  a 
sale,  &c.  of  the  stock  in  such  notice  mentioned,  the 
bank  prevented  the  transfer  of  and  the  receipt  of  divi- 
dends on  the  sum  of  stock  mentioned  in  the  notice. 
The  writ  in  this  instance  was  obtained  upon  (be  affi- 
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was  produced  at  the  bank  rjequired  the  bank  not  to 
permit  a  sale,  &c.  of  a  sum  of  4,5221,  2s.  Ad.  New  £3 
per  Cent.  Annuities  standing  in  the  name  of  C  F. 
Maltby,  being  stock  of  a  different  amount,  different 
kind,  and  standing  in  a  different  name  from  that  men- 
tioned in  the  affidavit. 

Mr.  Glasse  and  Mr.  H.  Fox  Bristowe,  for  Mr. 
Maltby,  stated  the  above  circumstances  and  moved 
to  discharge  the  distringas  so  placed  on  the  sum  of 
4,522/.  2s.  Ad.,  and  referred  to  the  27th  Consolidated 
Order,  and  to  the  act  of  5  Vict.  c.  5,  s.  5. 

Mr.  Southgate  appeared  for  Mr.  Cross,  who  had  be- 
come bankrupt,  but  who  had  been  served  with  the 
notice  of  motion  and  submitted  that  his  assignees  and 
not  Mr.  Cross  should  have  been  served  with  the  notice 
of  motion,  as  they  were  the  parties  interested  in  sup- 
porting the  distringas. 

The  Vice-Chancellor. 

It  is  quite  clear  the  distringas  must  be  discharged. 
The  Act  of  Parliament  has  prescribed  only  one  form  of 
writ  of  distringas.  That  form  does  not  mention  or  even 
allude  to  any  sum  of  stock  whatever,  but  purports  to 
have  for  its  object  the  compelling  the  appearance  of  the 
governor  and  company  of  the  Bank  of  England  to  a 
bill  alleged  by  the  writ  to  have  been  already  filed  against 
them,  although  in  fact  there  is  no  such  bill  at  all; 
whereas  the  real  object  and  purpose  of  the  writ  is  not  to 
compel  their  appearance,  but  to  prevent  their  permitting 
the  transfer  of  a  certain  sum  of  stock  standing  in  their 
books.  This  seems  a  very  strange  provision  of  the 
l^i(|lature. 
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in  pursuance  of  the  act  (now  the  27th  of  the  CodsoU* 
dated  Orders)  the  party  applying  for  the  writ  must  make 
an  affidavit  to  the  effect  that  he  is  beneficially  interested 
in  the  stock  thereinafter  particularly  described,  specify- 
ing the  amount  of  the  stock  which  is  to  be  affected  by 
the  writ,  and  the  name  of  the  person  in  whose  name  the 
same  is  standing ;  and  on  producing  such  affidavit  to 
the  Clerk  of  Records  and  Writs,  the  writ  is  sealed  and 
issued,  but  the  writ  is  not  marked  or  indorsed  with  any 
sum  of  stock.  The  party  having  obtained  the  writ 
serves  it  on  the  Bank  of  England^  together  with  a  notice 
requiring  the  bank  not  to  permit  the  transfer  of  the  sum 
of  stock  mentioned  in  the  notice,  which  of  course  ought 
to  be  the  same  sum  of  stock  as  that  which  was  specified 
in  the  affidavit. 

In  this  case  J,  B.Cross^  having  procured  the  writ  of 
distringas  upon  an  affidavit  stating  that  he  was  bene- 
ficially interested  in  a  sum  of  13,569/.  14^.  £3  per 
Cent.  Reduced  Bank  Annuities  standing  in  the  name  of 
Hannah  Cross  of  such  a  place,  served  the  writ  on  the 
governor  and  company  of  the  Bank  of  England, 
together  with  a  notice  requiring  them  not  to  permit  the 
transfer  of  a  sum  of  4,622/.  2s.  4d.  New  £3  per  Cent 
Annuities  standing  in  the  name  of  C  E.  Maltby  of 
some  other  place,  the  stock  mentioned  in  the  notice 
thus  differing  from  that  specified  in  the  affidavit  with 
respect  to  the  amount,  the  denomination  of  stock,  the 
name  of  the  person  in  whose  name  it  was  standing,  and 
the  place  of  residence  of  that  person.  Whether  (as  is 
suggested),  it  is  the  practice  at  the  bank  not  to  require 
the  production  of  the  affidavit,  or  whether  in  this  particu- 
lar case  the  afiidavit  was  overlooked  through  inadvert- 
ence, the  proceeding  was  a  fraudulent  abuse  by  J.  B. 
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Cross  of  the  right  conferred  by  the  Act  of  Parliaraent 
with  respect  to  the  writ  of  distringas. 

As  to  the  objection,  that  the  assignees  under  the 
bankruptcy  of  J,  B.  Cross  ought  to  be  served  with  the 
notice  of  motion,  I  think  it  is  unnecessary  to  serve  them. 
No  right  or  interest  in  such  a  fraud  could  pass  to  them. 
They  could  not  sustain  the  distringas,  and  it  would  be 
an  useless  expense  to  serve  them. 

The  distringas  must  be  discharged  with  costs. 
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1861. 


Dec.  5. 
Demurrer, 

NEWTON  V.  THE  METROPOLITAN  RAILWAY       PUading. 

COMPANY.  I^cutors, 

rw\  ....  ^'^^''  ^'f' 

L  HIS  was  a  motion  for  an  injunction  in  a  suit  for  I.  A  bill  by  ex- 
specific  performance  of  a  contract  entered  into  between  ^cutors  to  en- 

force  perform- 
W.  Newton  and   the   company,  for  the  sale  to   the  anceofacon- 

compapy  of  certain  leasehold  houses.  f  ract  entered 

into  by  the  De- 
fendants with 
The  contract  was  made  in  March,  1861,  and   the  the  testator  for 

Durchase  was  under  it  to  be  completed  on  the  8th  of  "le  of  lease- 
^»  mi       1  111  1.1  holds  alleged^ 

May.    The  abstract  bad  been  approved  by  the  company  as  the  fact  was, 

that  the  execu- 
tors had  not  proved.  Notice  of  motion  for  an  injunction  was  given ;  and  at 
that  time  and  when  the  motion  would  but  for  pressure  of  business  have  been 
henrdy  there  was  no  probate ;  but  when  the  motion  was  actually  heard,  the 
probate  was  in  Court. 

Heidi  that  the  Defendants  could  not  resist  the  motion  upon  the  ground  of 
demurrer. 

IL  Although  executors  can  make  an  assignment  and  give  a  receipt  for 
purchase-money,  which  are  binding,  yet  a  purchaser  is  not  bound  to  pay  the 
purchase-money  till  probate,  because  till  the  evidence  of  title  exists  the 
executors  cannot  give  a  complete  indemnity. 
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1861.  and  an  assignment  prepared  and  executed  by  Newton 

^.  before  the  8th  of  May  ;  and  in  addition  to  the  purchase- 

Nbwton  ^  \  "^      . 

fi,  money  certain  surveyors  and  other  costs  to  be  paid  by 

Metropolitan  the  company  were  agreed  upon,  so  that  there  remained 
Company.  nothing  to  be  done  but  to  deliver  the  deed,  and  to  pay 
the  purchase 'money  and  agreed  costs.  The  company, 
being  at  the  time  unable  to  pay  the  purchase-money, 
requested  the  vendor  to  postpone  completion,  and  be 
acceded  to  that,  and  delivered  the  deed  as  an  escrow 
to  Messrs.  Bower  §f  Co.  his  solicitors,  to  be  by  them 
delivered  to  the  company  on  condition  of  their  paying 
the  money  to  Messrs.  Bower ^  to  whom  he  gave  a  written 
authority  to  receive  it ;  and  he  also  gave  the  company  a 
written  direction  to  pay  to  Messrs.  Bower. 

The  vendor  took  no  steps  to  press  for  payment  and 
completion;  and  on  the  lOtbof  Julyhe  died,  having 
appointed  the  Plaintiffs  his  executors.  The  Plaintiffs 
delayed  proving  the  will  until  the  4th  of  December, 
when  they  obtained  probate. 

In  the  meantime  they  had  applied  to  the  company  to 
pay  the  money,  and  considerable  negotiation  took  place, 
in  the  course  of  which  certain  terms  were  proposed  by 
Messrs.  Bower  on  behalf  of  the  Plaintiffs,  all  of  which 
except  one,  viz.,  that  the  company  should  pay  for  the 
expense  of  proving  the  will,  which  was  ultimately 
waived,  were  agreed  to ;  so  that  there  was  nothing  re- 
maining to  be  done  but  to  assign  the  houses  to  the 
company  on  the  one  hand,  and  to  pay  the  money  and 
stipulated  costs  on  the  other.  In  the  course  of  No- 
vember, the  company  were  ready  to  pay  the  money, 
but  they  declined  to  take  the  deed  executed  as  an 
escrow;  the  Plaintiffs  then  required  of  them  to  pay  the 
money  to  them,  upon  their  undertaking,  on  obtaining 
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probate^    to    execute   a   fresh  assignment.      This    the  1861. 

company  declined^  but  they  offered  to  pay  the  money        ^ 

into  any  bank,  to  the  joint  account  of  the  Plaintiffs'  and  i^. 

Defendants'  solicitors,  to  be  by  them  paid  to  the  Plain-  Metropolitan 

.      .  Railway 

tifis^  upon  their  obtaining  probate  and  delivering  an  as-       Company. 

signment.     This  offer  was  declined   by  the  Plaintiffs. 

The  company  then  entered  into  possession  of  the  houses/ 

and  the  Plaintiffs  threatening  to  file  a  bill,  the  company 

paid  the  purchase-money,  but  not  the  interest  or  the 

agreed  costs,  into  Court,  under  the  69th  section  of  the 

Lands  Clauses  Consolidation  Act.     On  the  same  day, 

but  after  such  payment,  the  copy  bill  was  served. 

At  the  time  the  bill  was  filed,  and  at  the  time  the 
notice  of  motion  was  given,  and  at  the  time  when  in  the 
ordinary  course  it  would  have  been  heard,  the  will  had 
not  been  proved  ;  but  on  the  hearing  of  the  motion,  the 
will  had  been  proved,  and  the  probate  was  in  Court. 

The  bill  alleged  that  the  will  had  not  been  proved, 
and  in  fact  it  appeared  by  the  evidence  that  at  the  time 
of  the  bill  being  filed,  the  will  was  still  in  the  custody 
of  the  Plaintiffs'  solicitors,  Messrs.  Bower. 

Mr.  Clement  Swaiiston  now  moved  for  an  injunction 
to  restrain  the  company  from  taking  possession  or  con- 
tinuing in  possession  of  the  houses. 

We  were,  before  obtaining  probate,  in  a  position  to 
give  a  title  by  delivering  the  deed  already  delivered  as 
an  escrow ;  a  deed  so  delivered  upon  condition,  and 
upon  the  condition  being  performed,  being  delivered  to 
the  assignee,  becomes  a  complete  deed;  Wms,  Exor8.{a)\ 
Copeland  v.  Stephens  (6) ;  that  objection  therefore  ought 
never  to  have  been  made. 

(a)  Page  1603  (5th  edit.)  (6)  1  Barn.  &  Aid,  606. 


686  CASES    IN    CHANCERY. 


Newton 

V, 


1861.  Then  it  is  said^  we  could  liot  b^fbre  probate  give  a 

receipt     Bat  it  in  clear  that  as  the  title  of  an  executor 
is  under  the  wiili  and  not  under  the  appointment  of  the 
Metropolitan  Court  of  Probate,  an  executor's  receipt  before  probate 

CoicpANT  ^  ^^'^^  ^^^^  probate  and  relates  back  to  the  f^ppoiot* 
ment  of  the  executor;  Comber's  Case  (a);  JBtazier  ▼• 
Hudson  {b) ;  the  company  ought  therefore  to  have  taken 
our  receipt,  aiid  ought  not  to  have  paid  f^e  money  inta 
Court.  Moreover  they  have  not  paid  into  Court  all 
they  ought  to  pay,  but  only  the  purchase-money. 

Further,  this  payment  into  Court,  under  the  69di 
section  of  the  Act,  is  not  a  payment  as  regards  us.  It 
is  paid  into  their  own  account,  and  they  might  take  it 
out  at  any  time  behind  our  backs.  Nor  does  that 
section  apply  to  this  case.  The  *' executors  *'  there 
spoken  of  mean  executors  of  a  person  incapacitated 
to  convey,  not  all  executors.  It  is  clear  that  we  as 
executors  are  competent  to  sell  our  testator's  leasehold 
property ;  we  do  not  therefore  come  under  the  general 
designation  of  persons  having  a  limited  estate  only. 
We  have  an  absolute  capacity  to  sell  and  assign  before 
probate. 

Then  as  to  the  conduct  of  the  parties,  the  necessity 
for  this  suit  arose  originally  out  of  the  default  of  the 
company.  They  ought  to  have  completed  by  the  8th 
of  May,  and  then  there  would  never  have  been  any  dis- 
pute ;  the  dispute  arises  from  the  complication  they  have 
introduced  by  keeping  us  out  of  the  money  till  after  the 
testator's  death.  Then  since  that,  the  company  has 
throughout  kept  us  at  arms'  length,  and  refused  every 
reasonable  proposition. 

(a)  1  P.  VVms.  766  ;  S.  C,       {b)  8  Sim.  67. 
Wmg.  Exors.  fl55. 
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Mr.  Olasse  and  Mr.  Bovill,  for  the  company. 

Nkwtom 
First.  As  to  the  conduct  of  the  parties,  the  reason-  i;. 

ableness  has  been  all  on  our  side.  Even  if  we  were  Mbtropolitak 
wrong  in  strict  point  of  law,  as  to  the  right  of  the  execa-  Company. 
tors  to  receive  the  purchase-money,  it  is  clearly  not 
usual  to  pay  considerable  sums  to  executors  before 
probate.  Then  why  did  the  executors  delay  obtaining 
probate?  Had  they  used  due  diligence,  there  could 
have  been  no  dispute,  for  we  have  been  ready  with  the 
money,  and  that  is  not  disputed,  for  a  long  time.  Then 
look  at  the  dates ;  according  to  the  a6Bdavit  of  the 
Plaintiff's  own  solicitors ;  they  were  proceeding  and  ex- 
pecting on  the  29th  of  November,  to  have  the  probate. 
They  knew  there  was  no  dispute  as  to  the  sum  to  be 
paid,  but  only  as  to  the  hands  to  receive  it,  and  when 
they  were  on  the  eve,  according  to  their  own  show- 
ing, of  obtaining  probate,  which  would  have  put  an  end 
to  every  ground  of  difference,  they  file  this  most  un- 
necessary and  vexatious  bill. 

This  is  a  case  therefore  in  which  the  Court  will 
not  treat  the  Plaintiffs  with  any  favor,  and  in  which 
every  objection  however  technical  ought  to  have 
weight 

Now,  1.  This  bill  is  demurrable,  and  you  may  show 
ground  of  demurrer  on  a  motion. 

The  bill  on  the  face  of  it  alleges,  that  the  executors 
have  not  proved.  Now  we  quite  admit,  that  an  execu- 
tor may  before  probate  file  a  bill,  but  he  cannot  go  to 
a  hearing,  or  obtain  any  order  founded  on  his  right  as 
executor,  till  he   produces   the   probate,  because   the 
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1861.  probate  is  the  proper  and  only  evidence  of  his  title ; 

N^'^^*'*^^         Simons  v.  Milman  (a).     But  then  it  is  said,  that  now 
EWTON 

1^,  the  executor  has  the  probate,  and  if  the  bill  had  alleged 

Metropolitan  that  the  executor  had  proved,  which  is  the  usual  form 

CoMPANT       ^^  pleading,  no  doubt  they  might  now  produce  it  in 

evidence ;  they  cannot  produce  evidence  not  merely 
of  matters  not  alleged  by  the  bill,  but  matters  directly 
contradicting  the  allegation  of  the  bill ;  the  Court  will 
not  look  at  the  probate  and  will  treat  this  as  a  motion, 
founded  on  a  demurrable  bill. 

2.  We  do  not  deny  that  an  executor's  receipt  given 
before  probate  is  good  and  complete,  but  it  is  good 
only  because  he  is  executor,  and  the  only  evidence  of 
his  executorship  is  the  probate.  Suppose  the  executor 
never  proved,  and  no  probate  was  ever  obtained,  and  sup- 
pose before  probate  the  will  destroyed  or  lost,  we  should 
have  no  evidence  of  the  title  of  the  Plaintiffs  to  assign 
and  to  receive  the  money.  We  were  clearly  right  there- 
fore in  refusing  to  pay  before  probate. 

Next  it  is  said,  that  the  delivery  of  the  deed  de- 
livered to  Messrs.  Bower  as  an  escrow  upon  our  paying 
the  money  to  Messrs.  Bower  would  make  the  deed 
complete.  It  is  unnecessary  to  argue  whether  that  would 
be  so  if  Messrs.  Bower  had  authority  to  receive  the 
money,  bocause  it  is  quite  clear  that  by  NewtorCs  death, 
his  authority  to  Messrs.  Bower  to  receive  the  money 
was  gone,  and  therefore  to  perform  the  condition  on  our 
part  was  impossible. 

Lastly,  our  payment  of  the  money  into  Court  was  right, 
and  having  so  paid  it,  we  had  a  right  to  possession  under 

(a)  2  Sim.  241. 
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the  statute.    The  word  "executors"  is  expressly  used,  1861- 

— the  persons  entitled  here  are  the  executors ;    until  Newtov 

probate,  they  had  but  a   limited  estate,  because  they  o. 

could  not  raake  a  title  supported  by  evidence  of  title.  Mbtropolitak 

We  conformed  therefore  strictly  to  the  statute,  and  were  Company, 
entitled  before  the  bill  was  filed  to  the  possession. 

Mr.  Glasse  then  offered  at  the  bar  to  pay  at  once  the 
purchase-money  and  interest  and  the  agreed  costs,  upon 
the  Plaintiff  consenting  to  dismiss  his  bill  with  costs; 
but  this  offer  was  refused. 

Mr.  Clement  Swanston,  in  reply. 

The  Vice-Chancellor  expressed  his  regret  that  such 
a  litigation  should  have  taken  place,  where  there  was 
really  nothing  substantial  in  dispute,  and  then  con- 
tinued : — 

I  ana  called  upon  by  both  sides  to  determine  the 
strict  and  absolute  rights  of  the  parties;  and  I  cannot 
say  that  I  entirely  agree  with  either  party  upon  all  the 
points  argued.  It  appears  that  in  March,  1861,  W, 
Newton  was  the  owner  of  a  leasehold  interest  in  four 
houses ;  the  company  served  upon  him  the  usual  notice 
to  take  the  premises,  and  the  result  was  a  special  con- 
tract for  the  sale  of  the  premises  to  the  company  for  a 
certain  sum.  By  that  contract  the  purchase  was  to  be 
completed  by  the  8th  of  May,  and  certain  costs  and 
expenses  were  agreed  to  be  paid  by  the  company ;  about 
the  amounts  there  has  hever  been  any  dispute. 

When  the  abstract  was  delivered,  the  company  ac- 
cepted the  title,  an  assignment  was  prepared  and  agreed 
to  by  both  parties,  and  in  fact  was  executed  and  de- 

Vol.  1—5.  T  T 
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1861.  livered  by  Newton  as  an  escrow  ;   the  condition  was, 

that  on  payment  to  Messrs.  Bower,  his  solicitors,  the 
Newton  "^  *' 

i;.  deed  should  be  delivered.     Newton  at  the  same  time 

Metropolitan  gave  to  the  company  an  authority  to  pay  to  Messrs. 

Company.       Bower,  and  to  Messrs.  Bower  an  authority  to  receive, 

the  money. 

The  company  not  being  in  funds,  did  not  pay  at  the 
stipulated  time,  and  Newton  forbore  to  take  any  steps 
to  compel  them,  so  that  the  first  impediment  thrown  in 
the  way  of  completion  was  by  the  company.  Un- 
fortunately in  that  state  of  things  Newton  died,  having 
made  his  will  and  appointed  the  present  Plaintiffs  his 
executors. 

After  the  death  of  the  vendor,  the  company  found 
itself  in  a  condition  to  pay  the  money.  But  then  for 
some  reason,  which  does  not  appear,  the  executors, 
though  they  intended  to  prove,  had  not  proved,  and  did 
not  prove  until  very  recently.  In  the  absence  of  expla- 
nation, it  does  seem  to  have  been  an  unnecessary  delay, 
and  at  this  point  the  impediment  to  completion  was  on 
the  part  of  the  Plaintiffs. 

Then  the  parties  began  to  negociate,  and  certain  terms 
were  proposed  by  Messrs.  Bower  for  the  Plaintiff,  one 
of  which  was  that  the  company  should  pay  probate  and 
legacy  duty.  That  requisition  was  afterwards  given  up, 
and  to  the  rest  of  the  propositions  no  objection  was 
made,  so  that  there  was  nothing  in  dispute  except  as  to 
the  mode  in  which  the  terms  agreed  upon  should  be 
carried  into  effect.  At  this  period  there  was  still  no 
probate.  The  Plaintiffs  then  required  that  the  money 
should  be  paid  to  them  on  their  undertaking  that  on 
obtaining  probate  they  would  execute  an  assignment. 
To  that  proposition  of  the  executors,  the  company 
objected  (and  I  think  justly)  that  it  was  not  reasonable. 
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but  they  ofTered  to  deposit  the  money  in  two  names  as  1861. 

trustees  till  the  probate  should  be  obtained,  on  trust  to        .. 

•^  .  '       .  Newton 

pay  it  to  the  PiaintiflPs  on  the  execution  of  an  assignment.  f,^ 

Unfortunately    the    parties    could    not   come    to    any  Metropolitan 
arrangement,  the  Plaintiffs  refusing  every  thing  except       Company. 
payment,    and    the    company  objecting   to   pay    until 
probate  should  be  obtained  and   a  conveyance  made.      r 
Under  these  circumstances  the  company  thought  they 
were  entitled  to  pay  the  money  into  Court  under  the 
69th  section  of  the  Lands  Clauses  Consolidation  Act, 
and  they  did  pay  in  the  amount  of  the  purchase-money, 
and  thereupon  took  possession.     And  then  the  execu- 
tors filed  this  bill  for  specific  performance,  and  for  an 
injunction. 

The  first  point  that  was  argued  is  upon  the  form 
of  the  bill,  which  alleges,  according  to  the  truth,  that 
probate  had  not  been  obtained ;  and  it  is  contended 
on  the  part  of  the  company,  that  on  this  ground  the  bill 
is  demurrable,  and  that  this  is  a  conclusive  answer  to 
the  application  for  an  injunction ;  and  that  the  applica- 
tion ought  to  be  refused,  because  when  the  notice  of 
motion  was  given  there  was  no  probate,  although  it 
appears  that  there  is  probate  now.  I  can  only  say  if 
that  contention  is  valid,  it  must  follow  that  in  such  a 
case  as  this,  if  the  grant  of  probate  was  delayed  from 
any  cause  whatever,  the  purchaser  might,  without  pay- 
ing his  purchase-money,  enter  into  possession  of  the 
premises,  and  do  what  he  pleased  with  them,  and  set 
the  executors  of  the  vendor  at  defiance,  on  the  ground 
that  no  bill  could  be  filed,  or  at  least  no  injunction  could 
be  had  against  him  unless  the  bill  alleged  a  falsehood. 
I  cannot  accede  to  that  proposition.  I  think  it  was 
perfectly  competent  to  the  Plaintiffs  to  file  their  bill 
alleging  the  truth  as  to  the  probate  not  having  been  yet 

T  T  2 


592  CASES    IN    CHANCERY. 

1861.  granted,  &c.,  alleging  that    the   company  bad   taken 

^  possession^  and  to  apply  for  an  injunction  to  restrain 

t;.  them  from  retaining  possession  until  the  purchase-money 

Metropolitan  viras  paid,  even  if  the  grant  of  probate  was  still  delayed. 
Railway  or 

Com PAMT.       ®"^  '^®'"^'  although  at  the  time  when  the  notice  of  motion 

was  given,  there  was  no  probate,  yet  now,  the  probate 
has  been  granted  and  is  actually  in  Court 

The  next  question  is,  whether,  under  the  circumstances 
of  this  case,  payment  into  the  bank  justified  the  com- 
pany in  taking  possession ;  and  I  think  it  did  not 
This  was  not  a  case  of  notice  given  by  the  company  to 
executors  of  their  intention  to  take  the  premises,  and 
requiring  to  have  the  amount  of  the  purchase-money 
ascertained,  in  one  or  other  of  the  modes  pointed  out  by 
the  act.  Here  there  had  been  a  special  contract  with 
Newton,  and  under  that  contract  the  executors  of  Newton 
were  entitled  to  have  the  purchase-money  paid  to  them 
by  the  company.  By  the  contract  the  matter  is  with- 
drawn from  the  operation  ofthe  act,  as  between  the  com- 
pany and  the  executors.  It  has  been  argued  that  the 
word  "executors"  in  the  69th  section  brings  the  case 
within  that  section,  but  that  would  be  inconsistent  with 
the  words  which  immediately  precede  that  section,  and 
which  form  the  heading  to  that  and  several  subsequent 
sections.  These  words  show  that  the  intention  of  the 
legislature  was,  that  the  69th  and  subsequent  sections 
should  apply  to  cases  in  which  the  company  is  dealing 
with  executors  and  other  persons  having  limited  interests, 
for  the  taking  of  lands.  Here  the  contract  was  with 
Newton  himself,  who  clearly  had  not  a  mere  limited 
interest,  and  not  with  his  executors,  and  I  think  the  69th 
section  has  no  application  to  this  case. 

We  come  next  to  the  question  about  the  deed  delivered 
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as  an  escrow.     Now  I  assume  that  that  deed  would,  1861. 

on   performance    of    the   condition    attached    to    the        _ 

fU  E  WTOM 

escrow,  have  been  perfectly  and  completely  effectual.  ^^ 

But  the  condition  was,  that  payment  should  be  made  MBrROPOLiTAH 

under  Newton's  authority  to  Messrs.  JBower,  his  solici-       Compakt, 

tors,  and  by  the  death  of  Newton  that  authority  was 

determined,  so  that  the  company  could  not  perform  the 

condition,  and  I  think  they  were  justified  in  refusing  to 

make  the  payment  to  Messrs.  Bower. 

After  that  refusal  it  seems  to  have  been  assumed  on 
both  sides  that  there  must  be  an  assignment  by  the 
executors,  and  I  think  the  company  were  justified  in 
saying,  ^'  we  cannot  pay  you  till  you  are  in  a  position  by 
obtaining  probate,  to  give  us  a  conveyance  and  a  com- 
plete discharge  for  the  purchase-money."  The  company 
now  say,  they  are  willing  to  pay  in  any  way  the  execu* 
tors  like,  (the  probate  having  been  obtained,)  if  the 
executors  will  give  them  a  conveyance.  And  under  all 
the  circumstances  of  this  case,  I  think  that  what  I  ought 
to  do  is  this:  the  company  bringing  into  Court  in  this 
cause  the  purchase-money  and  the  smaller  sums  agreed 
upon,  I  shall  not  grant  any  injunction.  But  if  that  is 
not  done,  then  I  should  grant  an  injunction. 

Ultimately  it  was  arranged,  that  the  company  should 
obtain  payment  out  of  the  bank  of  the  money  paid  in ; 
and  should  pay  to  the  Plaintiff  all  that  had  been  agreed, 
and  upon  that  being  done  and  a  conveyance  executed, 
that  the  bill  should  be  dismissed  without  costs. 
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Nov.  25. 

Dec.  3,  4. 

Arrears  of 
Annuity, 
Right  to 
Recover.  UPTON  V.  VANNER. 


A  testator  de-  EdMUND  UPTON,  by  his  will  dated  in  August, 
and  personal  es-  ^818,  gave,  devised  and  bequeathed  unto  his  wife 
tate  to  trustees   Elizabeth  Upton  and  his  friends    William  Underwood 

(of  whom  his      ^^^  Thomas  Vanner,  (whom  he  appointed  executors  in 

wife  was  one)  '  ^  *  "^ 

upon  trust  for     trust  of  his  said  will,)  all  his  real  and  personal  estate 

conversion  and  upon  trust  to  convert  the  same  into  money  and  after 
to  invest  in  go-  ./.»ii,o        .i  .        j-  ..• 

vernment  or       payment  of  his  debts,  &c.,  to  lay  out  and  invest  the 

real  securities,  residue  in  or  upon  government  stocks  or  securities  or 
t"  t  ^  h^  Id  "P^"  ^^^^  securities,  and  to  stand  seised  and  possessed 
stand  possessed  of  the  trust  monies  and  premises,  and  the  dividends, 

of  the  trust  pre-  interest  and  income  thereof,  in  trust  that  his  said  trus- 

mises  to  pay  his  ^       i       •         i    .  i       i  j 

wife  an  annuity  ^^^^  or  trustee  for  the  time  being  should   pay  or  permit 

of  100/.  clear  of  and  suffer  his  said  wife  to  receive  during  her  life  an 
whatsoever^'^^     annuity  of  100/.  clear  of  all  deductions,  by  equal  half- 

anddirected  the  yearly  payments;  and  to  pay  and  apply  the  residue  and 
trustees  to  ap- 
propriate and  set  apart  a  fund  for  securing  such  annuity,  and  after  the  death 
of  his  wife  directed  the  trustees  to  pay  and  divide  or  transfer  the  money 
thereinbefore  appropriated  and  directed  to  be  set  apart  among  his  (the  tes- 
tator's) children.  Part  of  testator's  property  consisted  of  2,500/.  £4  per  Cent. 
Stock,  which  at  his  death,  and  for  some  time  after,  produced  100/.  a-year; 
this  fund  was  set  apart  by  the  trustees  for  securing  payment  of  the  widow's 
annuity,  but  owing  to  successive  reductions  of  the  interest  of  the  stock  by 
Parliament,  there  was,  at  the  widow's  death,  a  considerable  arrear  to  make 
up  the  deficiency  between  the  100/.  a-year  and  the  reduced  income  of  the 
fund  which  had  for  many  years  been  received  by  the  widow.  Held^  that  on 
the  construction  of  the  will  the  widow  would  have  been  entitled  to  have  the 
deficiency  made  good  out  of  the  corpus ;  but  that  she  having  forborne  to 
assert  her  claim  for  so  long  a  period  during  her  lifetime,  and  having  been 
aware  of  the  dealings  of  several  of  her  children,  in  respect  of  their  shares, 
with  persons  who  were  acting  on  the  belief  that  they  were  shares  in  a  certain 
definite  amount  of  stock,  without  giving  any  intimation  of  her  intention  to 
claim  such  arrears  out  of  the  corpus,  the  representatives  of  the  widow  could 
not,  as  against  the  parties  who  so  dealt  for  value,  with  the  knowledge  of  the 
widow,  assert  the  claim,  to  which  she  would  otherwise  have  been  entitled,  to 
have  the  arrears  of  the  annuity  made  good  out  of  the  corpus. 
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remainder  of  the  said  dividends  and  annual  income^ 
when  and  as  the  same  should  become  due,  or  such 
parts  thereof  as  his  said  trustees  or  trustee  should 
deem  prudent  and  necessary  for  the  maintenance,  &c., 
of  all  and  every  his  children,  as  well  daughters  as  sons^ 
until  they  should  severally  attain  their  respective  ages 
of  twenty-four  years ;  and  when  and  as  his  said  child  or 
children  should  attain  such  age  of  twenty-four  years, 
then  in  trust  to  transfer,  pay  and  divide  the  said  trust 
monies,  stocks,  funds  and  securities,  together  with  such 
accruing  interest,  dividends  and  income  as  might  not 
have  been  expended  in  the  maintenance,  education  and 
bringing  up  of  his  said  children  as  aforesaid,  (after 
deducting  so  much  thereof  as  would  be  sufficient  to 
produce  a  clear  yearly  interest  of  100/.,  without  any 
deduction  whatsoever  in  order  to  satisfy  the  said  an- 
nuity to  his  said  wife,  and  which  money  so  to  be  deducted 
he  thereby  directed  his  said  trustees  or  trustee  for  the 
time  being  to  appropriate  and  set  apart  for  securing  the 
said  annuity  during  her  life  as  aforesaid,)  unto  and 
equally  between  all  and  every  his  children,  if  more  than 
one  share  and  share  alike,  and  if  but  one  then  to  such 
one  child ;  and  the  testator  directed  that  if  any  of  his 
children  should  die  in  his  lifetime,  or  before  they  should 
have  attained  twenty-four,  then  that  the  share  of  such 
child  should  go  to  his  or  her  child  or  children.  And 
upon  the  death  of  his  said  wife,  the  testator  directed  his 
said  trustees  or  trustee  for  the  time  being  to  pay  and 
divide  or  transfer  the  money  thereinbefore  appropriated 
and  directed  to  be  set  apart  for  securing  to  his  said 
wife  the  said  annuity  of  100/.,  thereinbefore  mentioned, 
unto  and  amongst  all  and  every  his  said  children  share 
and  share  alike,  but  nevertheless  upon  the  same  terms 
and  conditions  as  were  thereinbefore  declared  of  his 
said  trust  monies. 


Id61. 


Upton 

V, 

Vamner, 
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1861.  The  testator  died  in  September^  1821 ,  and  bis  trustees 

baving  paid  bis  debts,  &c.,  sbortly  aflerwards  appro- 
priated  and  set  apart  a  sum  of  2,600/.  £4  per  cent. 
Annuities,  of  wbich  the  testator  died  possessed,  to  answer 
the  annuity  of  100/.  a-year  to  the  testator's  wife,  the 
dividends  on  that  sum  being  at  that  time  sufficient  to 
answer  the  annuity. 

The  testator  left  six  children,  namely:  —  Edmund 
Upton,  Elizabeth  Upton,  Frederick  Upton,  Emma 
Upton,  Marianne  Upton,  and  C/uirles  Upton.  All 
these  children  attained  the  age  of  twenty-four  years, 
and  upon  their  respectively  doing  so,  the  trustees  dis- 
tributed and  divided  the  testator's  trust  estate,  except 
the  sum  of  2,500/.  stock,  which  had  been  appropriated 
by  them  to  answer  the  wife's  annuity. 

The  testator's  wife  Elizabeth  Upton  received  the 
annuity  of  100/.  a-year  arising  from  the  2,500/.,  till 
July,  1830,  when  the  stock  was  converted  into  £3 :  lOs. 
per  cent.  Annuities,  and  the  testator's  wife  from  thence- 
forth received  only  87/.  10*.  a-year,  being  the  divi- 
dends on  the  stock  when  so  reduced,  till  October, 
1844,  when  the  £3  :  10^.  Annuities  became  further  re- 
duced to  £3  :  6^.  Annuities,  and  thus  only  produced 
81/.  5s.,  and  in  October,  1854,  the  £3 :  6^.  Annuities  were 
converted  into  £3  per  cent.  Annuities,  and  only  produced 
75/.  a-year,  which  the  testator's  wife  continued  to  re- 
ceive up  to  the  time  of  her  death  in  1860,  the  reduction 
of  the  stock  from  £4  per  cent  to  £3  per  cent.  Annuities 
having  caused  a  deficiency  in  the  amount  received  by 
the  testator's  wife  of  487/.  odd  in  respect  of  her  an- 
nuity of  100/.  a  year. 

Elizabeth  Upton  died  in  February,  1860,  leaving  the 
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Plaintiff  Edmund  Upton  her  legal  personal  representa-  1861. 

live,  and  he  claimed  to  be  entitled  to  receive  out  of  the         tt 

'  UPTON 

sum  of  2,500/.  stock  the  amount  of  the  deficiencies  of  r. 

the  annuity  of  the  said  Elizabeth  Upton.  VANNEa. 

The  Plaintiff  Edmund  Upton,  in  1841,  sold  and 
assigned  his  share  in  tbe  2,500/.,  payable  on  the  death 
of  the  testator's  wife  to  Elizabeth  Smith  (then  Elizabeth 
Upton). 

Elizabeth  Upton  before  her  marriage,  in  1841,  as- 
signed her  own  share  in  the  sum  of  2,500/.  stock,  and 
the  share  she  had  purchased  of  Edmund  Upton,  to 
trustees  upon  trust  for  herself  for  life,  and  afler  her 
decease  in  trust  for  her  husband  or  the  children  of  the 
marriage  as  she  should  appoint;  and  she  shortly  after- 
wards appointed  the  two  shares  to  her  husband  Frede- 
rick Robert  Smith. 

It  appeared  that  the  said  two  shares  of  Frederick 
Robert  Smith  and  the  shares  of  Mary  Ann  Upton  and 
Emma  Upton  had  become  vested  in  George  Henry 
Oater  as  mortgagee  thereof,  and  that  the  testator's 
widow  Elizabeth  (/p/on  had  concurred  in  the  indentures 
assigning  or  transferring  those  shares  to  George  Henry 
Gater. 

The  share  of  Emma  Upton  in  the  stock  was,  by  a 
settlement  on  her  marriage  with  John  Biden,  in  1849, 
assigned  (subject  to  the  mortgage  thereof  to  Gater)  to 
Frederick  Robert  Smith  and  William  Henry  Maberly, 
upon  certain  trusts. 

The  share  of  Frederick  Upton  had  been  assigned  by 
way  of  mortgage  to  the  Defendant  William  Jolly,  as 
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mortgagee  thereof;  and  the  share  of  Charles  Upton  had 
been  assigned  by  way  of  mortgage  to  the  Defendant 
John  Hutchinson^ 

The  above  suit  having  been  instituted  for  the  adminis- 
tration by  the  Court  of  the  trusts  of  the  testator's  will, 
so  far  as  the  same  had  not  been  performed,  the  question 
arose  as  to  the  rights  of  the  different  parties  in  the  sum  of 
£2,500  £3  per  Cent.  Annuities,  which  upon  the  death  of 
the  testator's  widow  became  divisible  among  the  six 
children. 

Mr.  Baily  and  C  Herbert  Smith  appeared  for  the 
Plaintiffs  and  submitted,  that  according  to  the  true  con- 
struction of  the  testator's  will,  a  clear  annuity  of  100/. 
a-year  was  intended  for  the  widow,  Elizabeth  Upton ; 
and  that  her  omitting  to  call  for  the  deficiency  during 
her  lifetime  had,  in  fact,  been  rather  beneficial  than 
otherwise  to  the  persons  entitled  subject  to  her  life 
interest,  and  that  her  representative  was  now  entitled  to 
claim  full  payment  of  the  arrears. 

Mr.  Cole  and  Mr.  Wichens^  for  the  Defendant 
Vanner^  the  surviving  trustee,  took  no  part  in  the 
argument. 

Mr.  C.  M.  Roupell  for  the  Defendant  Maberly.  There 
has  been  a  severance  and  appropriation  of  the  fund 
after  the  testator's  death  ;  and  there  has  been  an  actual 
division  of  the  residue  among  the  children  when  they 
attained  the  requisite  ages.  It  is  obvious  that  a  division 
of  the  actual  fund  after  the  widow's  death  was  intended 
from  the  gift  over,  which  could  not  possibly  be  made  if 
the  fund  were  to  be  resorted  to  from  time  to  time  to 
make  up  any  deficiency ;  Foster  v.  Smith  (a);  Baher  v. 
Baher{b). 


(fl)  1  Phill.  629. 


(b)  6  H.  ofLordsCas.  616. 


•  • 
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Mr.  Baznlgette  and  Mr.  Southgate  for  the  Defendant  1861. 

Oaier,  The  relation  of  tenant  for  life  and  remainder- 
man was  clearly  intended  by  the  testator  to  be  created 
between  his  widow  and  children  in  the  fund  intended 
to  secure  this  annuity.  It  was  inconsistent  with  such 
intention  that  the  fund  should  sustain  diminution,  per- 
haps entire  annihilation,  by  being  resorted  to  from  time 
to  time,  to  make  up  the  deficiency  arising  by  the  acci- 
dental deterioration  of  an  investment  which  had  been 
chosen  by  the  widow  herself,  as  one  of  the  trustees  of 
the  will,  for  securing  the  payment  of  this  annuity. 
Moreover,  the  long  acquiescence  of  the  widow  (during 
her  whole  life)  would  preclude  her  representative  from 
now  enforcing  the  claim  for  arrears;  Stafford  v.  Staf- 
ford {a).  Her  standing  by  and  allowing  dealings  to  take 
place,  on  the  faith  of  the  fund  being  not  liable  to 
diminution,  would  be  an  estoppel  to  this  claim ;  Olliver 
v.  King{h)y  Slim  v.  CroucAer(c).  At  all  events,  as 
against  Defendant  Gater,  the  representatives  of  Mrs. 
Upton  were  estopped ;  for  she  had  herself  joined  in  a 
deed  to  him,  in  which  the  shares  of  the  children  were 
treated  as  shares  in  a  definite  amount  of  stock. 

.  Mr.  Glasse  and  Mr.  Waller ^  for  the  Defendant  •/(}%, 
submitted  that  the  widow  was  not  entitled  to  more 
than  the  interest  of  the  fund  set  apart ;  and  that  if  she 
were,  her  long  acquiescence  had  estopped  her  and  her 
representatives  from  now  claiming  the  arrears.  If 
estopped,  she  must  be  so  as  to  the  whole  fund,  and  each 
individual  share. 

Mr.  Collins  and  Mr.  Tapp  for  the  Defendant  Hutchin- 
son,    If  the  relation  of  tenant  for  life  and  remainder- 

(fl)  1  De  G.  &  J.  193.  (c)  1  De  G.  F.  &  J.  518. 

{h)  8  De  G.  M.  &  G.  1 10. 
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18G1.  man  were  intended  to  be  created  by  the  testatori  be- 

tween his  widow  and  children,  that  would  be  decisive 
of  the  question;  Chambers  v.  Chambers  {a).  The  in- 
dication of  such  intention  must  be  sought  for  in  every 
part  of  the  will ;  in  addition  to  the  direction  to  appro- 
priate a  fund  to  secure  the  annuity,  and  the  gift  over  of 
the  very  thing,  there  was  here  a  power  to  invest  on 
mortgage,  a  circumstance  so  much  relied  upon  in  the  case 
of  Baher  v.  Baher  (&).  There  was  also  in  this  will  a 
power  to  the  trustees  to  advance  to  the  full  extent  of 
the  presumptive  share  of  the  children  during  minority, 
an  exercise  of  discretion  which  would  be  extremely 
embarrassing,  if  the  residue  were  liable  to  be  resorted 
to,  to  make  good  any  accidental  failures  of  the  fund  set 
apart  to  secure  the  annuity.  But,  whatever  might  be 
the  construction  of  the  will,  the  widow  being  herself  a 
trustee,  and  having  concurred  in  the  investment  (which 
was  not  a  proper  one  according  to  the  doctrine  of  this 
Court),  her  representative  could  not  now  claim,  par- 
ticularly against  third  parties,  who  had,  with  her  know- 
ledge, dealt  upon  the  faith  of  the  fund  not  being  liable 
to  diminution,  to  have  the  arrears  made  good  out  of  the 
corpus.  It  was  an  old  doctrine  of  equity,  and  one 
which  was  also  now  adopted  at  law,  that  a  person,  who 
allowing  others  to  deal  upon  the  belief  of  a  state  of 
facts,  which  he  might  contradict  and  did  not,  should 
not  be  allowed  to  set  up  rights  of  his  own  derogating 
from  interests  which  third  parties  had,  for  valuable  con- 
sideration, acquired  on  the  supposition  of  the  existence 
of  facts  which  the  silence  of  the  person  interested  in 
stating  the  contrary  led  him  to  believe  in.  The  doctrine 
has  been  applied  in  various  cases,  the  circumstances  of 
which  differ  from  this  case,  and  from  each  other,  but 

{a)  15  Sim.  183.  (^)  6  H.  of  Lords  Cas.  C16. 
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the  same  principle  has  been  admitted  in  all;  Hunsden 
V.  Cheyney  {a) ;  Raw  v.  Pole  (i) ;  Mocatta  v.  Murga" 
troyd  (c) ;   Govett  v.  Richmond  (d) ;  Boyd  v.  Belton  (e) ;  p. 

Nicholson  v.  Hooper  (/).  Here  the  evidence  shows  Vannkr. 
that  Mrs.  Upton  had  notice  of  the  dealings  of  her  son 
Charles  with  his  share,  and  that  it  was  treated  and  de* 
scribed  as  an  absolute  reversionary  interest  in  a  trust 
fund  of  2,500/.  stock,  and  that  Hutchinson  purchased 
the  share  of  Charles  Upton  upon  the  faith  of  its  being 
a  full  sixth  share  in  a  definite  amount  of  stock,  and 
that  Mrs.  Upton  was  written  to  previous  to  the  com- 
pletion of  the  purchase,  giving  her  notice  of  such  pur- 
chase, and  inquiring  if  she  knew  of  any  incumbrances, 
and  that  she  acknowledged  the  receipt  of  the  letter, 
and  did  not  then,  or  at  any  other  time,  during  her 
life,  give  any  intimation  of  her  having  any  claim  on  the 
fund  for  arrears.  The  same  Edmund  Upton,  now 
PlaintifT  as  the  administrator  of  his  mother,  joined  in 
the  sale  and  assignment  to  Hutchinson  and  received  a 
part  of  the  purchase-money,  as  the  administrator  of  his 
deceased  brother  Charles. 

Mr.  Baily  in  reply. 

The  contention  of  all  the  Defendants  is  identical  as 
to  the  construction  of  the  will ;  viz.  that  under  it  Mrs. 
Upton  was  only  entitled  to  the  interest  of  the  fund  when 
set  apart,  whatever  that  amount  might  be.  But  it  is 
clear  that  the  thing  intended  was  an  annuity,  which  was 
given  out  of,  and  was  a  charge  upon,  the  whole  estate ; 
May  V.   Bennett  (g))    Boyd  v.  Buckle  {h);    Croly  v. 

(a)  2  Vern.  1 50.  (e)  1  Jo.  &  Lat.  730. 

(6)  2  Vern.  239.  (/)  4  My.  &  Cr.  185. 

(c)  1  P.  Wms.  ^3.  (g)  1  Russ.  370. 

(d)  7  Sim.  1.  (/<)  10  Sim.  595. 
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Weld  (a);  Wright  y.  Cullender  {b).  As  to  the  appro- 
priation of  a  particular  fund,  it  was  not  bindiDg  as  fixing 
the  rights  of  the  parties,  but  was  only  intended  as  a 
security.  As  to  the  investment  in  £4  instead  of  £3  per 
Cents,  the  will  did  not  require  the  trustees  to  change  the 
investments  existing  at  the  testator's  death,  and  this 
very  fund  was  part  of  the  testator's  own  stock.  With 
regard  to  acquiescence,  a  person  cannot  be  bound  by 
acquiescence,  unless  fully  aware  of  his  rights:  here 
there  is  nothing  to  show  that  Mrs.  Upton  was  aware 
that  she  was  entitled  to  resort  to  the  corpus  for  defi- 
ciency of  income ;  indeed,  there  is  every  reason  to  pre- 
sume that  she  was  not  so  aware ;  Cholmondeley  v.  Clin- 
ton {c);  Marker  v.  Marker  {d) ;  Downes  v.  Bullock  (e); 
Re  AshwelVs  Will{f). 

[The  Vice-Chan CELLOR :  But  if  Mrs.  Upton*s  right 
existed,  according  to  the  true  construction  of  the  will, 
tkat  was  a  conclusion  of  law,  which  every  one  must  be 
taken  to  know,  **  ignorantia  juris  neminem  excusat."] 

At  all  events  the  doctrine  of  estoppel  cannot  apply 
where  the  circumstances  are  known  to  both  sides,  or 
equally  in  the  power  of  both  to  become  acquainted 
with.  All  the  cases  cited  by  my  learned  friends,  the 
counsel  for  the  Defendants,  are  cases  where  there  was 
either  some  suppression  of  a  fact  which  was  known  only 
to  one  party,  and  which  the  other  had  no  means  of 
knowing,  or  there  was  a  false  statement,  known  to  be 
false  to  the  party  making  it,  or  there  was  a  direct 
answer  to  a  direct  inquiry,  circumstances  which,  in  the 
view  of  this  Court,  would  impress  the  transaction  with 
the  character  of  fraud.     But  here  there  was  the  same 


(a)  3  De  G.,  Mac.  &  G. 
993. 

(6)  2  De  G.,  Mac.  &  G. 

652. 


(c)  2  Mer.  361. 
((/)  9  Hare,  16. 
(e)  25«Beav.  54. 
(/)  Johnson,  112, 
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source  of  inrormation  open  to  all  parties,  in  the  will,  of 
which  all  must  be  taken  to  have  had  notice ;  and  the 
question  was  never  directly  asked  of  Mrs.  Upton; 
Arundell  v.  Arundell  (a) ;  Pickering  ▼.  Lord  Stam- 
ford (6) ;  Holmes  v.  Custance  (c).  With  regard  to  the 
communications  made  to  Mrs.  Upton  on  the  part  of  the 
Defendants  Gates  and  Hutchinson,  and  those  through 
whom  they  claim^  and  her  joining  in  the  deed  to  Gates, 
and  the  general  words  which  may  have  been  there  in- 
troduced, all  this  was  done  " diverso  intuitu,*  and  can- 
not conclude  the  rights  of  Mrs.  Upton  or  her  repre- 
sentatives on  this  question. 


1861. 


Uftok 

V, 

Vannsr. 


The  Vice-Chancellor. 

The  question  in  this  case  arises  with  respect  to  a  sum 
of  2,500Z.  New  £3  per  Cent  Annuities,  which  was  ori- 
ginally 2,500/.  £4  per  Cents,  whether  the  represent- 
atives of  the  testator's  wife,  to  whom  he  bequeathed  an 
annuity  of  100/.,  is,  on  the  construction  of  the  will,  and 
under  the  circumstances  that  have  occurred,  entitled  to 
go  upon  the  corpus  for  the  arrears  of  the  annuity, 
which  the  reduced  income  of  the  fund  was  not  sufficient 
to  satisfy. 


First,  what  was  the  widow's  right  upon  the  con- 
struction of  the  will  ?  If  the  will  had  stopped  imme- 
diately after  the  first  gift  of  the  annuity  with  the  words 
"  such  of  the  days  as  shall  first  happen  after  my  de- 
cease," there  was  without  doubt  a  dedication  by  the 
testator  of  the  whole  property,  principal  and  interest, 
to  provide  the  annuity  of  100/.  a  year  for  his  widow 
during  her  life.     Then  the  testator,  assuming  that  the 


(a)  1  My.  &  K.  31 G. 
Ih)  2  Ves.  jun.  272. 


(c)  12  Ves.  279. 
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1861.  income  of  his  property  would  be  more  than  suflScient  to 

provide  the  annuity  (which  it  was),  proceeds  to  direct 
that  the  surplus  income  should  be  applied  to  the  main- 
tenance and  education  of  his  children,  till  they  should 
severally  attain  the  age  of  twenty-four.  In  my  opinion 
that  was  not  sufficient  to  cut  down  the  previous  gift,  or 
to  take  away  the  right  of  the  widow  to  resort  (if  neces- 
sary) to  the  corpus  of  the  property  for  payment  of  the 
annuity.  Then  follows  the  trust  to  divide  the  property 
among  the  children,  on  their  severally  attaining  the  age 
of  twenty-four,  with  the  direction,  in  the  parenthesis,  to 
set  apart  a  fund  to  secure  the  annuity,  and  the  gift  of 
that  fund,  upon  the  death  of  the  wife,  to  the  same  class 
of  children.  What  then  was  the  testator's  intention? 
Did  he  mean  to  give  the  widow  an  annuity  of  100/.  at 
all  events  and  under  all  circumstances,  and  subject  to 
that  annuity  to  give  the  residue  to  the  children  ?  or  did 
he  mean  to  give  a  certain  specific  fund,  however  the 
income  of  that  fund  might  fluctuate,  to  the  widow  and 
children  as  tenants  for  life  and  remaindermen  ?  Great 
difficulty  has  arisen  in  deciding  this  question,  with  re- 
ference to  the  varying  language  of  different  wills.  The 
intention  must  be  collected  from  a  consideration  of  the 
whole  will  taken  together.  Upon  looking  through  the 
various  cases,  there  appear  to  be  decisions  both  ways, 
and  it  is  not  easy  always  to  draw  the  distinction  be- 
tween cases  in  which  opposite  decisions  have  been  come 
•  to;  but  I  think  the  nearest  case  to  the  present  in  prin- 
ciple is  Wright  v.  Callender  (a),  in  which  the  Lords 
Justices  decided  that  the  intention  was  that  the  an- 
nuitant was  at  all  events  to  have  the  annuity  in  full. 
As  an  example  of  a  contrary  conclusion,  but  consistently 
with  the  decision  in  Wright  v.  Callender^  I  may  refer  to 

{a)  2  De  G.,  Mac.  &  G.  652. 
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the  case  of  Baker  v.  Baker  (a).  In  the  present  case  I 
feel  no  doubt  that  the  testator  intended  his  wife  to  have 
at  all  events  an  annuity  of  100/.,  and  had  the  income 
been  insufficient,  the  corpus  might  have  been  resorted 
to;  and  it  is  to  be  observed,  with  respect  to  the  fund 
which  is  to  be  set  apart  for  the  annuity,  when  the  re- 
sidue is  to  be  divided  among  the  children,  although  the 
testator  directs  that  it  shall  be  so  much  as  shall  be 
sufficient  to  produce  a  clear  yearly  interest  of  100/.,  he 
does  not  limit  his  wife  to  the  income  of  that  fund,  but 
directs  the  trustees  to  appropriate  and  set  apart  that 
fond  "  for  securing  the  annuity  during  her  life."  The 
passage  chiefly  relied  upon  against  the  widow,  was  that 
which  directs  that,  after  her  death,  the  money  which  was 
to  be  set  apart  to  secure  the  annuity  should  be  divided 
among  the  children.  But  I  do  not  think  that  that  is 
sufficient  to  prevail  against  the  strong  evidence  afforded 
by  the  whole  will  that  the  testator  intended  that  his  wife 
should,  under  all  circumstances,  have  a  full  annuity  of 
100/.  during  her  life.  Wright  v.  Cullender  is  a  strong 
case;  for  in  that  case  there  was  not  only  a  specific 
clause  providing  that  the  fund  set  apart  to  answer  the 
annuity  should,  on  the  death  of  the  annuitant,  go  to 
the  testator's  children,  but  it  was  given  to  a  different 
class  of  children  from  those  to  whom  the  residue  was 
given;  and  upon  that  chiefly,  when  the  case  was  be- 
fore me,  I  came  to  the  conclusion  that  the  intention 
was  to  keep  the  fund  intact.  But  the  Lords  Justices 
took  a  different,  and  I  am  persuaded  a  right  view,  de- 
ciding that  it  was  a  case  of  an  annuity,  and  not  of 
tenant  for  life  and  remainderman.  Upon  the  whole  I 
am  of  opinion,  that  upon  the  true  construction  of  the 
will,  the  widow  had  the  right  (if  necessary)  to  resort  to 


1861. 


Upton 
Vanner. 


(a)  G  H.  of  Lords  Cas.  616. 
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the  corpus  of  the  testator's  property,  or  any  part  thereof, 
for  payment  of  her  annuity. 

Then  comes  the  question,  whether  what  has  subse- 
quently taken  place  has  precluded  the  widow  or  her 
representatives  from  setting  up  her  right  against  the 
Defendants.  It  has  been  contended,  that  being  herself 
a  trustee,  it  was  her  duty  to  have  devoted  a  sufficient 
fund  to  pay  the  annuity  out  of  the  income  thereof,  and 
that  it  was  a  breach  of  trust  the  not  having  done  so. 
But  so  far  from  injuring  the  children,  what  has  taken 
place  has  in  fact  benefited  them,  for  upon  attaining 
twenty-four  years,  they  received  a  larger  portion  of  the 
residue  than  would  otherwise  have  been  then  distributed 
among  them.  That  circumstance,  therefore,  cannot 
affect  the  light  of  the  widow.  The  next  circumstance 
is,  that  although  the  widow  lived  for  thirty  years  after 
the  first  reduction  of  the  income  of  the  fund,  she  made 
no  claim  upon  the  corpus.  If  she  induced  parties  to 
deal  with  the  fund  upon  the  assumption  that  she  had 
no  claim  on  the  corpus,  she  might  be  precluded ;  but 
not  by  mere  abstinence  from  claim.  Her  having  so 
long  abstained  from  claiming  has  been  beneficial  to  the 
reversioners ;  and  it  cannot  now  operate  as  a  bar  to  the 
claim.  But  as  against  Gater  the  claim  of  Mrs.  Upton 
cannot  be  enforced,  because  she  actually  concurred  in 
inducing  him  to  advance  his  money  upon  the  security 
of  her  share  of  some  of  the  reversioners,  which  it  was 
stipulated  should  not  be  diminished  by  any  claim  by 
herself  or  other  persons.  With  regard  to  Jolly  it  does 
not  appear  that  Mrs.  Upton  knew  of  the  transaction, 
and  therefore,  I  cannot  hold  that  he  has  a  right  to  be 
paid  in  priority  to  her.  The  Defendant  Hutchinson 
stands  in  a  different  position ;  for  when  he  was  about  to 
become  a  purchaser  of  one  of  the  shares,  Mrs.  Upton 
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was  written  to  for  information  as  to  whether  there  was  1861. 

any  incumbrance  on  the  share,  the  subject  of  the  sale; 
and  she  was  silent  as  to  any  claim  of  her  own.  Her 
representative,  therefore,  is  precluded  from  raising  any 
question  as  to  this  share. 


Nov.  6. 


Practice, 
Revivor, 

WARD  V.  SHAKESHAFT.  ^f.  fell^?' 

JMLR.  G.  N,  colt  applied  for  a  common  order  to  Common  order 

revive  this  suit,  which  had  become  abated  through  the  ^®  ^ejive 

'  ,     .  ®  ,     .     granted  to  ad- 

death  of  the  sole  Plaintiff.     It  appeared  that  Plaintiff  ministrator  of 

had  died  intestate,  and  that  his  heir  had  taken  out  f^'®  Plaintiff, 
1  .X  r      1     •   •  1  .  .  TN     •        t     1  by  whose  death 

letters   of  administration  to  his  estate.      Doubts   had  the  suit  had  be- 

been  entertained  as  to  whether  the  case  was  a  trans-  come  abated, 
mission  of  interest  within  the  Chancery  Amendment 
Act,  15  &  16  Vict,  c,  86,  s.  52,  so  as  to  render  a  com- 
mon order  sufficient,  or  whether  it  would  be  necessary 
to  file  an  original  bill  in  the  nature  of  a  bill  of  revi- 
vor. Vice-Chancellor  Stuart  had,  under  similar  circum- 
stances, granted  a  common  order  to  revive  in  Jackson  v. 
Ward{a)  and  Lowe  v.  Watson  (i),  but  Vice-Chancellor 
Wood  had  refused  in  Dandy  v.  Dendy{c)  and  WiU 
liams  v.  Williams  (d). 

The  Vice-Chancbllor,  after  taking  time  to  consult 
the  Registrar,  said  he  was  of  opinion  that  the  case  came 
within  the  act,  and  accordingly  granted  the  common 
order  of  revivor. 

(a)  1  Giff.  SO.  (c)  5  W.  R.  221. 

(/;)  1  Sm.  &  Giff.  123.  (d)  9  W.  R.  296. 
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Practice. 
Juriidiction. 
Appearance.  FELKIN  v.  LORD  HERBERT. 

The  Court  will  J  HIS  was  a  motion  by  the  PlaintifTs  for  leave  to  enter 
not,  upon  the  ^lu  appearance  for  the  Defendant  in  the  above  suit,  the 
whether  an  ap-  ^hree  weeks  within  which  the  PlaintifTs  might  have  en- 

pearance  shall  tered  such  appearance  for  the  Defendant  as  of  course 
be  entered  for     ,      .  .     , 

a  Defendant,       l*"'"?  expired. 

enter  into  the 

question  of  jj^g  g^j^  ^^^  Instituted  by  the  Plaintiffs,  the  Local 

jurisdiction. 

Therefore,      Board  of  Health  of  the  town  of  Sheerness,  for  an  injunc- 

where  a  Plaintiff  tion  to  restrain  the  Defendant,  the  late  Lord  Herbert, 
to  enter  an  ap-  *®  ^®^  Majesty's  Secretary  of  State  for  War,  from  stop- 
pearance  for  ping  up  a  certain  ditch  in  the  outskirts  of  Sheemess, 
her  M?Mt?'  *°^  thereby  interfering  with  the  free  user  of  the  ditch, 
Secretary  of  which  the  Plaintiffs  alleged  had  been  enjoyed  for  up- 
State  for  War,  wards  of  thirty  years,  for  sanitary  purposes, 
and  the  Defen-  J  J        '  J  f     f^ 

dant  appeared 

on  such  motion  The  Defendant,  upon  being  served  by  the  Plaintiffs 

under  protest,  ^j^^  ^  ^^^j^^  ^f  ^^^^^^  f^^  ^^  injunction,  and  a  copy  of 

and  raised  the  ^         ^                                            .     . 

question  as  to  the  bill,  being  advised  that  the  Plaintiffs'  proper  remedy 

the  jur^diction  would  have  been  by  petition  of  right  and  not  by  bill, 
upon  a  bill,  sub-  informed  the  Plaintiffs' solicitors,  by  letters,  that  he  did 
mitting  that  the  not  intend  to  take  any  proceedings.  The  time  for  entering 
prop^  course  ^^  appearance  by  the  Defendant  having  elapsed  without 
been  by  Petition  appearance  having  being  entered  by  the  Defendant,  and 

of  Right,  the       ^j^g  three  weeks  allowed  to  the  Plaintiffs  to  enter  an 

Court  refused 

to  enter  into       appearance  for  the  Defendant  as  of  course  having  ez- 

the  question  of  pired,  the  Plaintiffs  now  moved  for  leave  to  enter  an 
jurisdiction,  and  -     xi.    -n^   r     j 

gave  the  Plain-  appearance  for  the  Defendant. 

tiff  leave  to 

enter  an  ap-  »p|^g  Defendant  appeared  on  this  motion  under  pro 

pearance  for  the  .* '  ^ 

Defendant.  test,  and  the  question,  as  to  whether  the  proper  cours 
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was  by  bill  or  petition  of  right,  was  argued  at  great 
length. 

The  Vice-Chancellor  having  decided  the  case  on 
a  totally  different  ground  than  that  on  which  it  was 
argued,  it  is  not  necessary  to  notice  the  cases  cited  on 
the  question  of  jurisdiction. 

Mr.  Hallett  appeared  for  the  Plaintiffs,  and 

Mr.  Wickens,  for  the  Defendant,  the  Secretary  of 
State  for  War,  appeared  under  protest,  and  submitted 
that  the  Court  had  no  jurisdiction  on  a  bill,  but  that 
the  Plaintiffs'  proper  course  would  have  been  by  peti- 
tion of  right. 

The  Vice-Chancellor  : 

This  is  an  application  on  behalf  of  the  Plaintiffs,  for 
leave  to  enter  an  appearance  for  Lord  Herbert,  the 
Defendant,  the  eight  days  for  appearance  having 
elapsed. 

It  is  insisted  on  behalf  of  Lord  Herbert,  that  the 
Court  has  no  jurisdiction  in  the  matter,  inasmuch,  as 
the  proper  course  of  proceedings  to  obtain  the  relief 
sought  by  the  suit  would  be  by  a  petition  of  right,  the 
property  in  respect  of  which  the  relief  is  sought  being 
vested  in  Lord  Herbert  as  her  Majesty's  Secretary  of 
State  for  War,  and  as  a  trustee  for  the  Crown.  The 
matter  has  been  fully  argued  on  that  question ;  but  I 
feel  constrained  to  decide  the  case  on  a  ground  altogether 
different. 

I  feel  obliged  to  decide,  that  the  course  which  has 
been  taken  by  the  Defendant  is  not  the  proper  course 
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of  proceeding.  The  Defendant  ought  to  have  appeared^ 
and  then  have  raised  the  question  of  jurisdiction  hy 
demurrer  or  otherwise,  as  he  might  think  fit.  Until  an 
appearance  has  been  entered,  it  is  not  competent  to  the 
Defendant  to  raise  the  question  of  jurisdiction.  This 
Court  will  not,  under  any  circumstances,  recognize  the 
right  of  any  subject  to  say  that  he  will  not  appear 
because  the  Court  has  no  jurisdiction  over  him  in  the 
matter.  To  recognize  such  a  right  would  be  intro- 
ducing a  practice  derogatory  to  the  authority  of  the 
Court,  and  of  the  Queen's  writ.  It  is  not  for  any 
individual  to  say,  *^  I  object  to  appear,  I  will  not  obey 
the  Queen's  command  to  appear,  I  will  not  submit 
myself  to  the  authority  of  her  Majesty's  Court,  because 
I  consider  that  the  Court  has  no  jurisdiction  over  me  in 
relation  to  the  matter  in  question."  I  do  not  say  that 
I  have  not  formed  an  opinion  on  the  question  of  juris- 
diction; but  I  consider  it  to  be  my  duty  to  abstain  from 
deciding  that  question  at  present,  on  the  ground  which 
I  have  stated,  namely,  that  it  was  the  duty  of  the 
Defendant  to  have  appeared,  and  then  to  have  raised 
the  question  by  demurrer  or  plea,  or  otherwise,  as  he 
might  be  advised.  According  to  the  practice  of  the 
Court,  where  the  Defendant  does  not  appear,  the  old 
process  of  attachment  is  not  open  to  the  Plaintiff  ex- 
cept under  the  express  authority  of  the  Court;  but  in 
exchange  for  that  right,  there  is  substituted  a  power  fur 
the  Plaintiff  to  enter  an  appearance  for  the  Defendant 
If  within  three  weeks  after  the  expiration  of  the  eight 
days  allowed  for  appearance  the  Plaintiff  applies  to  the 
clerk  of  records  and  writs,  that  officer  enters  an 
appearance  as  a  matter  of  course ;  and  the  rule  that 
after  the  expiration  of  three  weeks  there  must  be  an 
application  to  the  Court,  and  that  the  Court  is  to 
exercise  its  discretion  as  to  granting  or  refusing  it,  does 
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not  make  it  right  that  the  Court  should,  upon  such  an 
application^  entertain  the  question  as  to  its  jurisdiction 
pver  the  Defendant  in  respect  of  the  matter. 

Under  these  circumstances,  I  feel  bound  to  abstain 
from  deciding  the  question  of  jurisdiction  which  has 
been  raised ;  and  to  make  an  order  that  the  PlaintifTs 
be  at  liberty  to  enter  an  appearance  for  the  Defendant. 


1861. 


ST.  AUBYN  r.  ST.  AUBYN. 


July  29,  30. 


This  was  the  petition  of  James  St.  Aulyn,  one  of  Apportionment 

the  Defendants.  Thellusson  Act. 

Royalties. 

By  a  deed  dated  the  12th  July,  1832,  certain  estates  The  Apportion- 

of  Sir  John  St.  Aubyn  in  Devon  and  Cornwall  were  ment  Actap- 

f  .      .  phes  to  the  case 

settled  upon  trust  at  the  expiration  of  twenty-one  years  of  the  expira- 

from  Sir  J.  St  Aubyn' s  death,  or  sooner,  at  the  dis-  tionofaierm 
cretion  of  the  trustees,  to  raise  by  mortgage  of  any  part  nccuraulate 
or  by  sale  of  any  part  not  situate  in  Cornwall,  the  sum  rents,  for  pay- 

of  64,000/.,  and  until  the  raising  of  that  sum  to  pay  J^ent  of  debts, 

'  '  °  ^  "^  legacies  and 

interest  thereon  out  of  the  rents  and  profits;  and  also  other  charges, 

out  of  the  rents  and  profits  to  pay  certain  annuities ;  ^'*^^  remainder 

J      1  •     .  .1  r     CI-     r    tr,      A    7  to  a  tenant  for 

and  subject  thereto  upon  trust  for  oir  J.  bl.  Aubyn  m  wf^ .  ^  y^^w  ^g 

fee.     The  deed  declared  the  trusts  of  the  64,000/.  to  the  common 

case  of  an  estate 
for  life  to  A., 
remainder  to  B.    And  the  term  being  for  twenty-one  years  from  the  testator's 
death,  the  Thellusson  Act  does  not  apply  to  prevent  apportionment. 

But  the  Apportionment  Act  only  applies  to  rents  reserved  at  fixed  periods, 
and  does  not  apply  to  royalties  in  the  nature  of  rents,  payable  at  uncertain 
periods ;  such  as  royalties  payable  upon  the  selling  of  ore  got  from  a  mine. 
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Sir  John  St.  Aubyn  by  his  will,  dated  the  13th  July, 
1832,  recited  and  confirmed  the  settlement ;  and  he  gave 
his  personal  estate  upon  trust  for  sale  and  conversion, 
and  payment  of  debts ;  and  after  some  specific  devises  of 
real  estate,  he  gave  all  other  his  real  estate  upon  trust 
that  the  trustees  should  receive  the  rents  during  twenty- 
one  years  from  his  death,  to  be  dealt  with  upon  certain 
trusts,  and  subject  thereto  in  trust  for  James  Si,  Atdfya, 
the  Petitioner,  for  life,  remainder  to  the  first  and  other 
sons  of  the  body  of  James  St,  Aubyn,  remainder  to 
Edward  St,  Aubyn,  one  of  the  parties  to  the  suit,  for 
life,  remainder  to  the  Plaintiff  «7bAn  St,  Aubyn,  eldest 
son  of  Edward  St.  Aubyn,  for  life,  with  Remainder  over. 
The  will  contained  powers  to  the  trustees  to  lease  and 
improve,  by  building  or  repairing,  and  to  open  mines 
and  grant  mining  leases. 


The  trusts  declared  of  the  term  of  twenty-one  years 
were  to  pay  debts,  legacies  and  annuities,  and  for  other 
purposes,  and  subject  thereto,  to  accumulate  the  rents. 

The  testator  died  on  the  10th  of  August,  1839,  so 
that  the  term  of  twenty-one  years  expired  on  the  10th 
August,  1860,  and  on  that  day  the  Petitioner's  life 
estate  commenced. 

The  trustees  had  granted  ordinary  leases,  with  rents 
reserved,  at  the  usual  fixed  periods;  and  also  mining 
leases  at  royalties,  payable  at  fixed  periods  after  the 
raising  of  the  minerals. 


The  petition  was  for  the  appointment  of  new  trustees, 
and  other  general  purposes;  but  the  principal  questions 
argued  were : — 1st.  Whether  the  rents  due  at  Michael- 
mas, 1860,  were  apportionable  between  the  trustees  of 
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the  term  of  twenty-one  years  and  the  Petitioner,  the 
first  tenant  for  life ;  2nd.  Whether  the  royalties  for 
minerals  raised  were  apportionable. 

Mr.  Jessell  and  Mr.  Smart,  for  the  Petitioner,  con- 
fended  that  there  was  no  apportionment ;  that,  firstly, 
the  Apportionment  Act,  4  &  5  fVilL  4,  c.  22,  did  not 
apply  to  the  case  of  the  determination  of  a  preceding 
interest,  by  the  expiration  of  a  term ;  secondly,  that  if 
it  did,  accumulation  beyond  the  10th  August,  would 
bring  the  case  within  the  Thellusson  Act.  As  to  the 
royalties,  the  Apportionment  Act  could  not  apply,  as 
that  act  related  only  to  payment  of  rent  at  stated 
periods. 

Mr.  Baily  and  Mr.  Bathurst  for  the  Plaintiffs. 

Mr.  Olasae  and  Mr.  Bruce,  for  parties  interested  in 
the  accumulation,  contended  that  the  Apportionment  Act 
applied ;  that  its  language  implied  termination  of  the 
antecedent  interest  by  any  means  whatever,  as  much 
by  the  expiration  of  a  term  as  by  the  event  of  death ; 
that  though  the  royalties  were  not  reserved  on  a  fixed 
day,  they  were  reserved  in  respect  of  minerals  raised 
down  to  the  expiration  of  the  term,  and  they  fell  within 
the  principle  of  the  act ;  and  that  as  to  the  Thellusson 
Act,  it  could  have  no  application,  because  the  accumu- 
lation would  cease  by  the  very  will  itself  at  the  expira- 
tion of  the  term ;  the  Michaelmas  rents  could  not  be 
accumulated,  and  all  that  they  claimed  was  the  propor- 
tion of  the  unaccumulated  Michaelmas  rents. 

Mr.  Greene  and  Mr.  Jones  Bateman  for  the  trustees. 
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Shipperton  v.  Tower(a) ;  Campbell  v.  CampbeU{Jb)  ; 
Knight  v.  Boughton  (c) ;  Plummer  v.  Whiteley  (d)  ; 
and  the  Apportionment  Act  and  the  39  §/*  40  Gea.  3, 
c.  98  (the  Thellusson  Act),  were  cited. 


The  Vice-Chancellor  : 

The  first  question  raised  here  is  of  a  peculiar  aud 
novel  character.  The  cases  of  Campbell  v.  Campbell 
and  Shipperton  v.  Tower  seem  to  be  beside  the  pointi 
and  I  roust  consider  this  to  be  a  new  question  to  be 
determined  now  for  the  first  time.  It  is  this,  the 
testator  having  directed  that  for  a  period  of  twenty-one 
years  next  after  his  death  the  trustees  should  receive 
and  accumulate  the  rents  and  profits  of  his  estate,  and 
apply  them  towards  paying  debts  and  legacies,  and  in- 
cumbrances ;  and  subject  to  that  term,  having  given  the 
beneficial  interest  in  the  income  of  his  estate  to  Mr.  St. 
^u&yn  during  his  life,  the  question  is,  whether  the  rent, 
which  fell  due  next  after  the  expiration  of  the  twenty- 
one  years,  is  to  be  apportioned  between  those  beneficially 
interested  in  the  accumulation  and  the  tenant  for  life, 
.who  was  entitled  subject  to  the  term,  and  therefore 
entitled  upon  the  expiration  of  that  term.  In  order  to 
simpliFy  the  matter,  I  will  first  consider  it  as  if  the  will 
had  given  a  term  to  trustees  in  trust  to  pay  the  rents 
and  profits  to  A.,  his  executors,  administrators  or  as- 
signs for  the  term,  and  after  the  expiration  of  the  term, 
then  B.  to  have  the  income  during  his  life:  that  is 
putting  a  very  simple  case ;  and  then  the  question  is, 
whether  the  half  year's  rent  which  was  accruing  due  at 
the  time  when  the  term  expired,  but  did  not  actually 
become  due  till  after  the  expiration  of  the  term,  belongs 


(a)  8  Jur.  485. 
(6)  7  Beav.  482. 


(c)  12  Beav.  312. 

(d)  Johns.  585. 
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entirely  to  the  person  who  is  entitled  subject  to  and  1861. 

after  the  term :    or  whether  it  is  to   be   apportioned      ^^      a 
between  the  person  entitled  to  the  rents   during   the  t;. 

term  and  the  person  entitled  subject  to  and  after  the  St.  Aubtn. 
term  ?  Now,  of  course  the  question  depends  on  the 
construction  which  is  to  be  put  on  the  language  of  the 
Apportionment  Act;  and,  as  has  been  observed  more 
than  once,  the  language  of  that  act  is,  like  the  language 
of  many  other  acts,  not  so  explicit  as  it  might  be. 
The  preamble,  after  referring  to  the  act  of  George  II., 
which  created  apportionments  in  a  very  limited  class  of 
cases,  and  referring  to  the  expediency  of  making  that 
provision  more  extensive, goes  on  thus:— **  And  whereas 
by  law  the  rents,  annuities,  and  other  payments,  due 
at  fixed  or  stated  periods,  are  unapportionable,  unless 
express  provision  be  made  for  the  purpose,  from  which 
it  often  happens  that  persons  and  their  representatives 
whose  income  is  wholly  or  principally  derived  from 
these  sources,  by  the  determination  thereof  before  the 
period  of  payment  thereof  arrives,  are  deprived  of  means 
to  satisfy  just  demands,  and  other  evils  arise  from  such 
rents,  annuities  and  other  payments  being  unappor- 
tionable, which  evils  require  remedy :  be  it  therefore 
enacted  and  declared,"  and  so  on.  Then  it  proceeds 
in  that  section  merely  to  make  the  provisions  of  the  act 
of  Oeorge  II.  apply  in  a  much  more  extended  way 
than  they  would  have  applied  under  the  former  act. 
Then  follows  the  second  section,  on  which  the  argument 
mainly  turns.  But  with  respect  to  the  preamble, 
although  I  cannot  help  concurring  in  the  observation, 
that  in  the  former  part  of  the  passage  which  I  have 
just  read,  the  legislature  in  speaking  of  the  incon- 
venience and  practical  mischief  arising  out  of  the 
existing  state  of  things,  by  reason  of  rents  and  annuities 
not  being  apportionable,  seems  to  have  had  in  view  more 
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1861.  particularly  the  case  of  a  person  dying  in  the  interval 

r.^'^^iT^''^        between  two  successive  times  for  payment ;  yet,  I  think 
St.  Aubyn  ^  "^  *  J     ' 

,;.  that  that  was  not  the  only  case  to  which  the  act  meant  to 

St.  Aubyn.  refer;  but  that  besides  that  evil  and  mischief,  it  contem- 
plates other  evils  and  mischiefs  ;  because  the  latter  part 
of  the  clause  is,  *'  and  other  evils  arise  from  such  rents, 
annuities  and  other  payments  not  being  apportionable, 
which  evils  require  remedy.'*  Although  the  former 
part  of  the  sentence  would  seem  rather  to  point  to 
cases  in  which  certain  interests  might  be  determinable 
by  death,  still,  taking  the  whole  preamble  together,  it 
does  not  appear  to  me  that  that  particular  class  of 
cases  is  all  that  was  within  the  contemplation  of  the 
legislature ;  but  in  every  case  in  which  the  interest  of  a 
person  might  come  to  an  end  or  determine  during  the 
currency  of  a  half  year  or  other  period  of  time,  at  the 
end  of  which  a  certain  amount  would  become  payable, 
the  legislature  meant  the  principle  of  apportionment  to 
apply.  But  whatever  reason  there  might  be  to  give  a 
more  limited  construction  to  the  preamble,  this  I  appre- 
hend to  be  a  rule,  that  if  the  preamble  would  tend  to  a 
limited  view,  and  that  is  followed  by  an  enactment 
which  clearly  and  explicitly,  and  according  to  the  fair 
interpretation  of  its  terms,  has  a  more  extended  scope 
and  effect  than  would  be  gathered  from  the  mere  eflfect 
of  the  preamble,  the  enacting  part  must  have  its  full 
effect,  and  is  not  to  be  cramped  and  cut  down,  and 
limited,  by  the  terms  of  the  preamble.  Now  the  lan- 
guage of  the  second  section,  upon  which  this  question 
mainly  turns,  does  not  appear  to  me  to  be  reasonably 
open  to  doubt  or  difficulty ;  and  in  my  opinion  the 
natural  construction  of  that  language  leads  to  the  con- 
clusion, that  the  legislature  did  not  mean  to  limit  the 
operation  of  the  act  to  that  class  of  cases  to  which 
reference  has  been  made,  but  meant  it  to  be  universal. 
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The   language   is  this:  —  "That  from    and   after  the 
passing  of  this   act,  all  rents  service  reserved  on  any 
lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by 
any  lease  granted  under  any  power  (and  which  leases 
shall  have  been  granted  after  the  passing  of  this  act), 
and  all  rents  charge  and  other  rents,  annuities,  pen- 
sionsy  dividends,  rooduses,  compositions,  and  all  other 
payments  of  every  description  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  made  payable  or  coming 
due  at  fixed  periods  under  any  instrument  that  shall  be 
executed  after  the  passing  of  this  act,  or  (being  a  written 
testamentary  instrument)  that  shall  come  into  operation 
as  and  in  such  manner  that  on  the  death  of  any  per- 
sons interested  in  any  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  or  other  payments  as 
aforesaid,  or  in  the  estate,  fund,  office  or  benefice  from 
or  in   respect  of  which  the  same  shall  be  issuing  or 
derived ''  (that  is  on  the  death  of  any  person),  then  comes 
the  alternative,  "or  on  the  determination  by  any  other 
means  whatever  of  the  interest  of  any  such  person,  he  or 
she  and  his  or  her  executors,  administrators  or  assigns 
shall  be  entitled  to  a  proportion  of  such  rents,"  and  so 
on.     And  then  it   goes   on  to  describe  the  details  of 
the  mode  of  apportionment.     Now  it  ap|>ears  to  me, 
although  one  might  wish  the  language  was  more  ex- 
plicit, that  the  fair  construction  of  it  is  this  :  that  the 
legislature  contemplated  that  the  interest  of  a  person 
might  determine,  that  is,  come  to  an  end,  in  one  or 
other  of  two  ways.     It  might  come  to  an  end  by  death, 
which  is,  of  course,  an  uncertain  event  as  to  the  period 
of  its  occurrence;  or  it  might  come  to  an  end  by  any 
other  means,  that  is,  in  any  other  mode  whatever.     It 
has  indeed  been  very  ingeniously  argued,  that  the  word 
"  means  "  has  a  special  significance, — that  it  does  not 
mean,  "  in  any  other  way,"  but  that  it  imports  some 
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1861.  agency  in  operation,— something  occurring  which  is  not 

^^^^^"^        consistent  with  the  idea  of  its  cominsr  to  an  end  by  the 
St.  Aubyn  1    /yi     .         /.  .    , 

1^^  natural  effluxion  of  a  period  prescribed.     I  cannot  say 

St.  Aubyn.     I  think  that  a  construction,  depending  upon  so  very 

subtle  a  criticism  upon  a  woi*d,  would  be  a  satisfactory 
or  useful  mode  of  construing  an  Act  of  Parliament.     It 
is  much  better  to  construe  an  Act  of  Parliament^  or 
indeed   any  other   instrument,  according   to   the   fair, 
natural  and  ordinary  use  of  the  words,  although  I  do 
not  mean  to  say  that,  where  a  term  has  a  fixed  legal 
signification,  that  is  not  to  prevail  over  a  mere  loose 
popular  signification.      Here  the  words  are  '*  by  any 
means  whatever,"  that  is,  in  any  way  or  mode  what- 
ever.    That  is   the   fair   meaning  of   the  expression. 
Another  equally  ingenious  argument  has  been  offered 
on  the  word  **  determination."  It  is  said  that  "  termina- 
tion "  and  ''determination"  do  not   mean   the   same 
thing ;  that  **  termination  "  means  the  thing  coming  to 
its  natural  end ;  **  determination  "  means  coming  to  what 
I  may  call  a  violent  end,  that  is,  an  end  which  was  not 
contemplated  as  the  longest  duration,  such  as  coming  to 
an  end  by  an  unexpected  death.     I  do  not  think  that 
this  is  either  the  popular  or  the  legal  distinction  between 
the  two  terms.     Supposing  a  term  were  created  of  fifty 
years,  determinable  at  the  death  of  A.,  would  it  be  le- 
gally inappropriate  to  say,  that  such  term  is  determin- 
able either  by  effluxion  of  time  or  by  the  death  of  A.? 
And  as  to  the  grammatical  or  popular  use  of  the  term, 
it  is  rather  remarkable  that,  in  Todd's  edition  of  John- 
sons Dictionary,  the  fourth  sense  given  of  the  word 
"determination"  is  "expiration," — "end."     And  the 
lexicographer  adds,  "  Used  only  by  lawyers;  as,  from 
and  after  the  determination  of  the  said  lease."     The 
word  "determination"  may  properly,  and  according  to 
legal  as  well  as  to  ordinary  use,  signify  the  coming  to 
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an  end  in  any  way  whatever.  That  appears  to  me  to  be 
the  honest  mode  of  construing  the  word.  And  when 
the  legislature  says,  that  either  on  the  death  of  the  per- 
son interested,  or  on  the  determination  by  any  other 
means  whatsoever  of  the  interest  of  such  person,  there 
shall  be  an  apportionment,  why  should  I  except  out 
of  that  generality  the  particular  case  of  a  term  of  years 
coming  to  an  end  by  effluxion  of  time?  If,  therefore, 
the  rents  during  the  term  were  to  belong  to  A.,  and 
subject  to  and  after  the  term,  the  rents  were  to  belong 
to  B.,  it  appears  to  me  that,  that  is  a  case  in  which 
an  apportionment  was  intended  by  the  act  to  take 
place.  And  if  so,  I  think  it  is  impossible  to  draw  the 
line  between  that  simple  case  and  the  present,  a  case 
in  which  during  the  term  the  rents  are  not  payable  to 
a  single  person,  but  are  to  be  accumulated,  and  that 
accumulated  fund  is  to  be  applied  in  paying  debts  and 
legacies,  and  charges  of  various  kinds  which  the  tes- 
tator had  created,  or  which  were  existing  upon  his 
estates.  It  can  make  no  difference  whether  one  per- 
son only  or  whether  several  persons  are  to  benefit,  by 
the  application  of  the  rents  and  profits  during  the 
term. 


1861. 
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The  next  question  is  with  reference,  not  to  the  or- 
dinary rents,  but  to  a  certain  peculiar  species  of  rent 
or  royalty  which  is  reserved  upon  mining  letts.  It 
appears  that  those  mining  letts  consist,  not  of  leases 
of  the  mines,  or  of  the  soil,  but  they  are  grants  of 
licences  to  work  the  mines,  giving  no  interest  in  the 
soil  to  the  grantees,  except  the  right  to  work  and  draw 
the  ore  out  of  the  soil ;  and  the  rent  or  royalty  is  re- 
served in  this  way:  the  grantees  are,  within  two 
months  after  they  have  sold  the  produce  of  the  mines, 
(which   they    shall    have    first    manufactured    into    a 
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marketable  article)^  to  pay  a  certain  royalty  or  rent  (it 
matters  not  which  term  you  use);  they  are  to  pay  a 
certain  amount  or  proportion  to  the  grantor  of  the 
licence.  And  the  question  is^  whether  that  is  a  rent, 
or  annuity  or  other  payment  made  payable  or  becom- 
ing due  dX  fixed  periods?  I  think  clearly  not.  Fixed 
periods  mean,  certain  definite  periods  prescribed  and 
pointed  out  by  the  instrument ;  such,  for  example^  as 
the  usual  quarter  days^  or  half-yearly  days ;  but  when 
the  times  of  payment  are  altogether  indefinite,  depend- 
ing not  upon  anything  prescribed  by  the  lease  or  lett, 
but  only  upon  the  will  and  pleasure  of  the  party  who 
is  to  make  the  payment,  it  appears  to  me  that  that  is 
not  a  case  within  the  terms  ''  made  payable  or  becom- 
ing due  at  fixed  periods^*  I  suppose  in  all  cases  the 
royalties,  which  would  be  payable  under  that  reserva- 
tion,  would  exceed  the  52.  a  year  which  is  reserved.  If 
in  any  case  the  royalties  were  less  than  the  5/.  a  year, 
then  of  course  the  i-ent  of  5/.  a  year,  being  payable 
within  fixed  periods,  would  come  within  that  clause. 


The  next  question  arises  under  the  Thellusson  Act. 
It  is  contended  that  to  decide  in  favor  of  an  apportion- 
ment in  this  case,  would  be  a  violation  of  the  provi- 
sions of  that  act,  because  the  rent  which  is  sought  to 
be  apportioned  does  not  fall  due  till  after  the  expira- 
tion of  the  twenty- one  years ;  and  therefore  if  the  ap- 
portioned part  is  to  be  included  in  the  accumulation, 
there  will  be  an  accumulation  after  the  expiration  of 
the  twenty-one  years.  In  my  opinion  this  objection 
cannot  prevail.  By  the  operatipn  of  the  Apportionment 
Act,  the  portion  of  the  half-year's  or  quarter's  rent, 
which  is  apportioned  to  the  period  falling  within  the 
twenty-one  years,  is  made  to  belong  to  the  persons 
entitled  to  the  benefit  of  the  term,  in  the  same  manner 
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as  if  it  accrued  at  the  moment  of  the  expiration, 
although,  as  regards  the  tenant  liable  to  pay  the  rent, 
it  does  not  accrue  due  till  the  end  of  the  current  half- 
year  or  quarter. 
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The  effect  on  the  whole  is,  that  there  will  be  ap- 
portionment as  to  the  rents  payable  at  fixed  times; 
but  that  as  to  the  royalties  reserved  on  the  mining 
letts,  there  will  be  no  apportionment,  because  they  are 
not  payable  at  fixed  periods. 


Dec.  3. 

15  ^  16  Vict. 

c.  86,  $.  52. 

Transmission  of 

Interest. 

Sumilemental 

GUILLON  V.  ROTCH.  Bill. 

1  HIS  suit  was  instituted  to  establish  the  right  of  the  A  Plaintiff  in  a 

Plaintiffs  to  certain  shares  in  patent  rights.     A  decree  ®V''  ^^.*  ^^^Z 

.     ,  .  victed  bv  a  to- 

had  been  made  declaring  the  Plaintiffs  entitled  to  a  reign  court  of 

transfer  of  the  shares,  and  ordering  payment  to  them  of  felony,  and  a 

-  •     Ai       .       •  •        /»  n.  J-  •     curator  had 

sums  of  money  m  Court  ansmg  from  profits  or  divi-  ^^g^^  appointed 

dends  of  the  shares.  of  his  estate, 

who,  in  accord- 
After  decree  Guillon,  one  of  the  Plaintiffs,  was  con-  f"^®  "Jf"^  {*^® 

'  \  law  of  such  fo- 

victed,  par  contumace,  before  the  Court  of  Assizes  of  the  reign  country, 
Seine,  in  France,  of  embezzlement  and  forgery,  and  by  by  virtue  of  his 
reason  of  such  conviction  he  became,  under  the  Criminal  presented  him. 

Code  of  France,  divested  of  civil  rights.  Heldf  upon 

motion  for  a 
supplemental 
A  Family  Council  {ConseildeFamille)  was  constituted,  order,  that  there 

was  no  such 
transmission  of  interest  as  would  come  within  the  52nd  section  of  the  Chan- 
cery Amendment  Act,  and  that  it  was  necessary  to  file  a  supplemental  bill. 
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according  to  French  law  and  practice,  before  the  Juge 
de  Paix,  and  under  those  proceedings  a  curator  was 
appointed,  in  whom,  by  French  law,  the  rights  of  ChUllon 
became  vested,  and  he  was  by  virtue  of  his  office  com- 
petent  to  sue  and  be  sued  as  representative  of  Guillon. 


Application  had  been  made  to  the  registrar  for  an 
order,  in  the  nature  of  a  supplemental  decree,  against 
the  curator  of  Guillon^  but  the  registrar  had  declined  to 
make  the  order  without  the  sanction  of  the  Court 

Mr.  Prendergast  now  moved  that  the  registrar  might 
be  directed  to  make  the  common  order  to  revive,  in 
accordance  with  the  52nd  section  of  the  Chancery 
Amendment  Act  (15  &  16  Vict.  c.  86). 


The  Vice-Chancellor  took  time  to  consider,  and 
then  decided  that  the  case  was  not  such  a  clear  trans- 
mission of  interest  as  to  come  within  the  Chancery 
Amendment  Act,  and  said  that  a  supplemental  bill 
must  be  filed. 
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Dec.  13. 

Will. 
Abatement, 
Fixed  Legacies* 
HARLEY  V.  MOON.  Residue. 

±  HIS  case  came  on  upon  a  petition  presented  by  John  Where  a  testa- 
Lind$ey  for  the  payment  out  of  Court  of  a  sum  of  jJo/^'^rJ^Sl. 

*21/.  tee  upon  trust 

to  invest  and 

By  an  indenture  of  settlement,  dated  the  3rd  day  of  of  her  daugh- 
June,   1850,    and    made   between    Katherine  Eward,  ters,  and  to 
widow,  of  the  one  part,  and  the   Defendants  Alfred  come  oflhT 
Moon  and  Francis  Moon  of  the  other  part,  afler  reciting  iresidue  for  the 

that  Katherine  Etvard  had  two  daughters  by  a  former  benefit  of  her 
1         1.  .  11  111  11-11  granddaughter 

marriage  then  livmg,  and  that  she  had  a  grandchild  ^jn  ^\^q  attained 

then  living  with  her  named  Katherine  Annastatia  West  seventeen,  and 
Harlejf,  it  was  declared  that  Alfred  and  Francis  Moon  more  ^o  each  of 
should  stand  possessed  of  a  sum  of  600/,  part  of  a  her  daughters, 

larger  sum,  upon  trust  to  invest  the  same  and  pay  the  .      ^PPv  \"® 
.  rJ  1  -r,  .  .       income  of  the 

mcome  to  Katherine  Eward  and   her   assigns  during  residue  for  the 

her  life,  "  and  afler  her  decease  as  to  both  the  principal  benefit  of  her 
and  the  income  thereof  in  trust  for  all  and  every  or  ^||  ^j^^  atuined 
such  one  or  more  of  the  issue,  whether  children,  grand-  twenty-one,  and 

children  or  remoter  issue,  of  the  said  Katherine  Eward       ?  ^°  P.^^  , 

'  such  residue  to 

livmg  at  her  decease,  in  such  manner  and  form  in  every  the  grand- 
respect  as  the  said  Katherine  Eward  should  by  any  daughter  for 
deed,  will  or  codicil  appoint,"  and  in  default  of  any  ap-  1^,^^  ^^g  ^^^ 
pointment  then  to  pay  the  principal  in  the  manner  in  benefit;  and  the 

the  same  indenture  mentioned.  dimhiUhed^^^^ 

certain  costs  and 
Katherine  Eward  by  her  will,   dated   the  27th  of  was  insufficient: 

Held,  that  the 
gift  of  the  residue  to  the  granddaughter  was  not  a  gifl  of  a  fixed  sum,  but 
only  of  what  might   be  lefl  af\er  payment  of  the  fixed  legacies,  and  that 
therefore  the  legacies  to  the  daughters  must  be  paid  in  priority,  and  were  not 
liable  to  abate  pari  passu  with  the  residue. 
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September,  1850  (after  reciting  the  indenture),  in  pur- 
suance of  the  power  therein  contained,  directed  and 
appointed  that  the  trustees  of  the  said  indenture  should, 
upon  her  decease,  call  in  and  convert  into  money  such 
part  or  parts  of  the  said  sum  of  600/.  as  should  not  con- 
sist of  money,  and  after  payment  thereout  of  all  her 
just  debts,  funeral  and  testamentary  expenses  pay  to 
her  daughter  Katherine  Annastatia,  the  wife  of  the  said 
Oeorge  Sams,  the  sum  of  75/.,  and  to  her  said  daughter 
Margaret  Eliza,  the  wife  of  the  said  John  Barritt,  the 
sum  of  75/.,  and  the  residue  of  the  said  sum  of  600/. 
she  directed  and  appointed  that  the  said  trustees  should 
pay  to  her  friend  Samuel  Oannon,  and  his  executors  or 
administrators,  who  should  stand  possessed  thereof  upon 
trust  to  invest  the  same  and  pay  and  apply  the  divi- 
dends and  interest  to  or  for  the  benefit  of  her  grand- 
daughter Katherine  Annastatia  West  Htxrley,  as  he 
might  think  best,  till  she  attained  seventeen,  at  which 
time  she  directed  Samuel  Gannon  to  pay  the  further 
sum  of  100/.  out  of  the  sum  which  might  be  then  in  his 
hands  to  each  of  her  said  daughters,  Katherine  Annate 
tatia  Sams  and  Margaret  Eliza  Barritt,  and  to  stand 
possessed  of  the  residue  thereof  and  to  invest  the  same 
and  apply  the  income  for  the  benefit  of  her  grand- 
daughter Katherine  Annastatia  West  Harley  until  she 
should  attain  twenty-one,  and  then  to  pay  the  principal 
to  her  said  granddaughter  for  her  own  absolute  use  and 
benefit. 


The  testatrix  Katherine  Eward  died  in  November, 
1850. 


The  two  legacies  of  75/.  each  to  the  testatrix's 
daughters  were  duly  paid,  and  the  two  daughters  and 
their  husbands  sold  two  sums  of  8021,  parts  of  the  two 
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legacies  of  100/.  each  payable  to  them  on  the  grand- 
daughters attaining  seventeen,  to  John  Lind$ey  the 
Petitioner  for  64/.,  and  by  an  indenture  dated  in  Feb- 
ruary,  1852,  assigned  them  to  him,  and  notice  of  this 
assignment  was  served  on  the  trustee's  solicitors. 


626 


1861. 


Harlet 
Mock. 


The  suit  of  Harley  v.  Moon  having  been  instituted 
by  the  granddaughter  for  the  administration  of  the 
trusts  of  the  indenture  of  settlement  and  will  of  Katherine 
Ewardy  the  sum  of  376/.  6^.,  being  the  residue  of  the 
sum  of  600/.,  was  paid  into  Court,  and  this  sum  had 
since  been  reduced  by  payment  of  certain  costs  thereout 
to  121/.  3*.  3rf. 

The  granddaughter  attained  seventeen  in  February, 
1861.  John  Lindsey,  though  served  with  notice  of 
the  hearing  on  further  consideration,  did  not  appear, 
under  the  impression  that  he  was  not  entitled  to  do  so. 

The  sums  of  20/.  and  20/.,  being  the  residue  of  the 
said  two  legacies  of  100/.,  after  paying  the  80/.  and 
80/,  so  assigned  to  John  Lindsey,  were  subsequently 
assigned  to  Samuel  Oannon,  one  of  the  Defendants. 

John  Lindsey  now  presented  the  present  petition, 
praying  that  the  fund  in  Court  might  be  paid  to  him  in 
satisfaction  of  the  two  sums  of  80/.  each,  parts  of  the 
legacies  of  100/.  each,  which  had  been  so  assigned  to 
him. 


Mr.  JEverittf  for  the  Petitioner  Lindsey,  who  was  the 
assignee  of  the  daughters'  legacies,  contended  that  the 
gift  of  the  residue  was  not  a  gift  of  a  fixed  sum,  but  of 
whatever  might  be  left  after  payment  of  the  legacies  of 
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specified  amount^  and  therefore  that  the  legacies  must 
be  paid  in  priority,  and  did  not  abate  with  the  residue. 

Mr.  Bazalgette,  for  the  granddaughter,  contended 
that  the  intention  of  the  testatrix  clearly  was  to  give 
the  residue  just  as  specifically  as  the  aliquot  parts,  and 
the  fund  being  insuflScient,  there  must  be  an  abatement 
of  the  specific  sums  as  well  as  of  the  residue.  He 
cited  Page  v.  Leapingwell  (a) ;  Hazlewood  v.  Oreen  (6) ; 
Wright  v.  Weston  {c);  Cowx  v.  Foster  (d);  Bullock  v. 
Thomas  {e). 


Mr.  Charles  Browne  for  Samuel  Oannon,  in  the  same 
interest 

Mr.  Everitty  in  reply,  referred  to  Petre  v.  Petre  (/) ; 
Vivian  v.  Mortlock{g);  Booth  v.  Alington{h);  At- 
tomey"  General  v.  Dean  and  Canon  of  Windsor  (t). 

The  Vice-chancellor. 

The  question  is  one  of  intention,  which  must  be  col- 
lected from  the  whole  instrument. 


The  testatrix  was  dealing  with  a  sum  of  600/.,  of 
which  she  had  the  power  to  dispose;  and  she  was  aware 
that  it  might  be  invested  in  such  a  way  as  not  to  pro* 
duce  eventually  600/. ;  but  it  happened  that  the  sum 
at  the  time  of  her  death  was  exactly  600/. 

If  a  testatrix  has  power  to  dispose  of  a  definite  sum, 


(a)  1 8  Ves.  468. 
(6)  28  Beav.  1. 

c)  26  Beav.  429. 

d)  1  Johns.  &  H.  30. 
(e)  9  Sim.  634. 


t 


(/)  14  Beav.  197. 
(g)  21  Beav.  252. 
(h)  3  DeG.,  M.  &  G.  613. 
(t)  8  Clarke's  H.  of  Lords' 
Cas.  369. 
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for  example,  600/.,  and  says  I  give  lOOZ.  to  A.  and  lOOZ. 
to  B.  and  Die  remaining  400Z.  to  C,  of  course  the  sum 
of  400/.  is  given  just  as  specifically  to  C.  as  the  two 
sums  of  100/.  each  are  given  to  A.  and  6.  If  instead 
of  using  that  language  the  testatrix  says,  I  give  100/. 
each  to  A.  and  B.,  and  the  remainder  I  give  to  C,  with- 
out specifying  the  amount  of  the  remainder,  the  Court 
has  held  that  in  the  absence  of  anything  showing  a  dif- 
ferent intention,  that  the  intention  was  to  give  the  re* 
gidue  as  a  specific  sum  to  C,  just  as  specifically  as  the 
gifts  to  A.  and  B.  That  is  the  case  of  Page  v.  Leap* 
ingtoell,  in  which  the  Court  considered  that  the  inten- 
tion was  to  give  to  each  legatee  a  definite  portion  of  the 
fund ;  and  in  such  case,  if  the  fund  by  reason  of  costs 
or  otherwise  becomes  diminished,  each  legatee  roust 
bear  a  due  proportion  of  the  loss. 


1861. 


In  the  present  case  the  testatrix  appears  to  me,  in 
giving  the  remainder  of  the  fund  to  the  granddaughter, 
not  to  have  intended  to  give  her  specifically  an  aliquot 
part  of  the  fund,  for  this  reason,  that  she  has  (although 
she  had  no  right  to  do  so),  directed  that  the  fund  should 
be  applied  in  payment  of  her  debts,  and  if  her  intention 
had  been  carried  out  there  would  not  have  remained  a 
definite  aliquot  part  of  600/.  for  the  benefit  of  the  grand- 
daughter, after  the  payment  of  the  particular  legacies 
to  the  two  daughters.  Notwithstanding  her  intention  to 
diminish  the  fund  by  the  payment  of  her  debts,  she  still 
intended  that  each  of  her  daughters  should  have  a  sum 
of  75/.  immediately,  and  a  further  sum  of  100/.  at  a  future 
period,  and  that  any  diminution  which  might  arise  from 
the  payment  of  her  debts,  was  according  to  her  inten- 
tion to  fall,  not  upon  the  legacies  to  the  daughters,  but 
upon  the  residue  which  was  the  subject  of  the  trusts  in 
favor  of  her  granddaughter. 
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Dec.  13,  14. 

Wmding'Up 

Acts. 
Petition  for 

Ee^hearing.      /^  ^^  ANGLO-CALIFORNIAN  GOLD  MINING 
c'  ?os'ssf.  COMPANY. 

The  SSrd  sec-  X  HIS  was  a  petition  presented  by  two  contributories 
nop  of  the  ^f  ^j^g  Anglo- Calif ornian  Gold  Mining  Company,  pray- 

Actori849  (12  ing  that  an  order  made  on  the  original  petition  for  the 
&  13  Vict.  c.  voluntary  winding-up  might  be  discharged  or  varied,  or 
a  period  of  three  ^^®  petition  reheard.  It  appeared  that  a  compulsory 
weeks  within      winding-up  order  was  made  on  the  24th  of  March, 

w  ic  re-  ear-  1359  j^^^j  proceedings  were  taken  in  Chambers  under 
mgs  are  to  be  '  ^  ° 

moved  for,  ap-  that  order;  but  subsequently  an  arrangement  bad  been 

plies  only  to       entered  into  for  the  voluntary  windinor-up  of  the  affairs 

proceedings  o     • 

under  a  wind-    ^^  ^^^  company  under  the  acts  of  1856  and  1867,  and 

ing-up  order,  an  order  was  accordingly  made  under  those  acts  for  the 
and  not  to  the         1      .  •    i- 

re-hearing  of      voluntary  wmdmg-up. 

the  winding-up 

order  itself.  Upon  the  petition  coming  on  to  be  heard  four  pre- 

concurred  in  liminary  objections  were  taken  :  1st.  That  the  order  now 

for  a  voluntary  sought  to  be  discharged  having  being  made  by  consent 

under  the  could  not  now  be  disturbed.     2nd.   That  the  present 

Winding-up  Petitioners  were  no  parties  to  that  order,  and  therefore 

^  j^i  «U^-^^  .  could  not  be  heard  to  impeach  it.  3rd.  That  under  the 
and  1857  18  not  '^ 

binding  as  a  33rd  section  of  the  Winding-up  Act  of  1849  (12  &  13 
consent  order  yict.  c.  108),  no  notice  of  motion  for  rehearing  any  order 
butories  who  ^^  ^^®  Master  of  the  Rolls  or  Vice-Chancellor  could 
were  not  parties  be  given  after  the  expiration  of  twenty-one  days  from 
to  such  order,     ^j^^  ^^^^  ^j.  ^^^  ^^j^^^     ^^j  4^^^  ,j,^^^.  ^^  application  to 

rehear  any  order  could  be  made  without  leave  having 
been  obtained  for  that  purpose. 

Mr.  Glasse  and  Mr.  H.  Stevens  in  support  of  the 
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oiyectionsy  referred  to  SandersorCs  Case  (a)  ;  Berry  v.  1861. 

The  Attorney- General  (6). 


In  re 
Anglo- 

Mr.  W.  H.  Bagshawe,  for  other  parties,  supported  the    Californian 
...  Gold  Mining 

objections.  Company. 

Mr.  Baily,  for  the  original  Petitioner,  took  no  part  in 
the  argument. 

Mr.  Ellis  and  Mr.  Roxburgh,  in  support  of  the  pre- 
sent petition  and  against  the  objections,  cited  Gwynne 
V.  Edwards  (c) ;  Urquhart  v.  Urquhart  (rf) ;  Re  Ipswich,  . 
Norwich  and   Yarmouth   Railway   Company  (e) ;    Re 
Direct  Exeter  Railway  Company  (f), 

Mr.  Glasse  in  reply. 

The  Vicb-Chancellor. 

Four  preliminary  objections  have  been  taken  to  this 
petition  which  are  quite  independent  of  the  merits. 

The  first  objection  is  that  the  order  which  it  is  sought 
to  discharge  is  a  consent  order,  and  that  therefore  the 
Court  will  not  discharge  it  upon  the  present  petition. 
It  appears  that  while  the  original  petition  for  winding- 
up  the  company  was  pending,  the  solicitors,  represent- 
ing the  liquidators  and  also  the  company  as  a  company, 
and  the  solicitors  representing  the  then  Petitioners, 
drew  up  the  form  of  an  order,  to  which  they  thought  fit 
to  consent,  and  upon  that  consent  the  order  was  made. 
And  it  is  contended  that  the  consent  so  given  binds  all 

(a)  d  De  G.  &  Sm.  66.  {d)  13  Sim.  613. 

h)  2  M.  &  G.  1 6.  (<?)  1  De  G.  &  8m.  744. 


{ 


c)  9  Beav.  22.  .  (/)  2  De  G.,  M.  &  G.  665. 


630 


CASES    IN    CHANCERY. 


1861. 

In  re 

Anolo- 

Califormiar 

Gold  Mining 

Company, 


the  contributories.  It  is  quite  impossible  to  bold  that 
the  present  Petitioners  can  be  bound  on  the  ground 
that  the  order  was  made  by  consent  of  the  solicitor  for 
the  company.  The  parties  who  gave  such  consent  may 
be  bound,  but  it  cannot  bind  the  present  Petitioners  who 
never  consented  to  it. 

The  2nd  objection  is,  that  the  present  Petitioners 
were  no  parties  to  the  order.  No  doubt  they  were  not 
parties  as  being  Petitioners  or  Respondents  when  the 
order  was  made.  But  they  are  parties  to  it  in  this 
sense,  that  it  is  an  order  which,  as  long  as  it  stands, 
affects  the  present  Petitioners  and  all  the  other  persons 
who  were  shareholders  in  the  company,  and  the  Peti- 
tioners must  have  a  right  to  make  an  application  to 
discharge  or  vary  it. 

The  3rd  objection  raised  is  one  as  to  time,  it  being 
contended  that  the  present  petition  is  presented  too  late. 
It  is  contended  that  there  is  a  statutory  bar  to  the  Court 
entertaining  the  matter  by  reason  of  the  petition  not 
being  presented  within  three  weeks  after  the  order, 
which  it  seeks  to  discharge,  was  made. 

Under  the  Joint  Stock  Companies  Winding-up  Act 
of  1848  (a),  all  proceedings  under  a  winding-up  order, 
were  taken  in  the  Master's  Office ;  and  after  the  Court 
had  once  made  the  winding-up  order,  it  had  nothing 
further  to  do  with  the  matter,  except  by  way  of  appeal 
from  the  Master.  And  by  the  99th  section  of  that  act  it 
was  provided,  that  an  appeal  should  lie  from  the  Master 
to  the  Lord  Chancellor,  or  the  Master  of  the  Rolls  upon 
motion,  and  fourteen  days  was  allowed  within  which  to 
appeal.     By  the  33rd  section  of  the  act  of  1849  (i),  it 


(o)  11  &  12  Vict.  c.  45.      (6)  12  &  13  Vict,  c  108, 
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was  provided,  that  no  notice  oF  motion  for  a  rehearing  186U 

before  the  Lord  Chancellor  of  any  order  of  the  Master  , 

•'  ^  In  re 

of  the  Rolls  or  any  Vice-Chancellor  should  be  given        Anglo- 
after  the  expiration  of  three  weeks  from  the  time  when    Caliporniaw 
the  order  complained  of  was  made.     Although  the  pre-       Company. 
sent  case  arises  under  the  acts  of  1866  and  1857  (a),  the 
practice  remains  the  same  as  it  was  under  .the  acts  of 
1848  and  1849. 

The  question  is  whether  the  33rd  section  of  the  act 
of  1848  applies  to  the  case  of  a  rehearing  of  an  original 
winding-up  order.  In  my  opinion  it  does  not,  but  it 
applies  only  to  the  rehearing  of  orders  made  by  the 
Master  of  the  Roilsi  or  a  Vice-Chancellor  on  an  appeal 
from  the  Master. 

No  case  has  occurred  in  which,  upon  an  application 
to  discharge  or  vary  an  order  for  the  winding-up  of  the 
company,  the  Court  has  dismissed  the  application  on 
the  ground  that  it  has  not  been  made  within  three 
weeks,  although  such  applications  must  frequently  have 
been  made;  and  this  shows  that  the  view  which  the 
Court  has  taken  of  the  33rd  section  of  the  act  is  that, 
although  it  applied  to  proceedings  under  the  winding- 
up  order,  it  did  not  apply  to  the  winding-up  order 
itself. 

If  a  contrary  construction  had  been  put  on  the  acts, 
and  the  period  of  three  weeks  had  been  held  to  apply 
to  petitions  to  discharge  or  vary  a  winding-up  order, 
very  great  hardship  and  injustice  would  result,  as  gene- 
rally a  large  portion  of  the  shareholders  never  even 
hear  of  the  winding-up  order  till  long  after  it  has  been 

(a)   19  &  20  Vict.  c.  47,  and  20  &  21  Viet.  c.  78. 
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^^-v^^        made.     I  am  satisfied  that  ever  since  these  acts  were 


In  re  passed,  the  view  of  the  Court  has  been  that  the  sta- 

Anolo- 
Califoenian    tutory  bar  was  not  intended  to  apply  to  applications 

Gold  Mining  lite  the  present.  The  object  was  to  expedite  the  pro- 
ceedings under  the  winding-up  order ;  and  there  was  a 
tendency  to  fix  short  periods,  and  the  three  weeks  was 
fixed  for  the  rehearing  of  orders  made  on  appeals  from 
the  Masters. 


With  regard  to  the  fourth  objection,  that  leave  to 
rehear  should  have  been  applied  for,  the  case  of  Beny 
V.  At(orney'General{a)f  was  cited  ;  but  that  being  the 
case  of  a  suit,  there  is  no  analogy  between  that  and  the 
present  case.  I  see  no  reason  why  a  shareholder 
should  not  be  able  to  come  to  the  Court  to  vary  and 
discharge  the  winding-up  order,  without  applying  for 
leave  to  rehear. 

The  objections  therefore  must  be  overruled. 

(a)  2  Mac.  &  Gor.  16. 
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THE   PRINCIPAL   MATTERS. 


ABATEMENT. 

Where  a  testatrix  apportioned  600/. 
to  a  trustee,  upon  trust  to  invest  and 
pay  751,  to  each  of  her  daughters, 
and  to  apply  the  income  of  the 
residue  for  the  benefit  of  her 
granddaughter  till  she  attained 
seventeen,  and  then  to  pay  100/. 
more  to  each  of  her  daughters, 
and  apply  the  income  of  the  re- 
sidue for  the  benefit  of  her  grand- 
daughter till  she  attained  twenty- 
one,  and  then  to  pay  such  residue 
to  the  granddaughter  for  her  own 
absolute  use,  and  the  fund  had  been 
diminished  by  certain  costs  and 
was  insufficient :  Held,  that  the 
gift  of  the  residue  to  the  grand- 
daughter was  not  a  gift  of  a  fixed 
sum,  but  only  of  what  might  be 
left  after  payment  of  the  fixed 
legacies,  and  that,  therefore,  the 
legacies  to  the  daughters  must  be 
paid  in  priority,  and  were  not  liable 
to  abate  pari  passu  with  the  resi- 
due.    [HarUy  v.  Moon]      .     623 

ACCOUNT. 
Where  a  Defendant,  who  was  the  sur- 


viving partner  in  a  firm  of  com- 
mission wine  merchants,  being  re- 
quired to  set  out  in  his  answer  an 
account  of  the  partnership  assets, 
liabilities  and  aealings  for  the  six 
months  preceding  the  death  of  the 
deceased  partner,  set  out  the  ac- 
count in  a  book  which  he  referred 
tS  in  his  answer,  but  refused  to  set 
it  out  in  his  answer,  on  the  ground 
that  he  would  thereby  disclose 
private  matters,  and  the  PlaintifF 
excepted  for  insufficiency,  the 
Court  allowed  the  exception,  and 
held,  that  the  Defendant  ought  to 
have  set  out  the  account  in  a  sche- 
dule to  his  answer,  and  that  the 
objection  that  the  names  of  the 
customers  were  privileged  did  not 
apply  to  such  a  case.  iTelford  v. 
Ruskin] 148 

ACKNOWLEDGMENT. 

The  Statute  of  Limitations,  in  the 
absence  of  fraud,  applies  to  an  ac- 
tion or  suit  brought  by  a  client 
against  his  solicitor.  Acknowledg- 
ment of  a  debt  contained  in  a  letter 
from  one  partner  to  another,  under- 
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taking  to  assign  to  the  latter  the 
debts  and  liabilities  of  the  firm, 
upon  his  satisfying  debts  due  to 
a  person  named  in  the  letter,  and 
others,  or  ''  obtaining  a  release  of 
any  liabilities  in  respect  of  such 
debts  :"  Held,  not  to  amount  to  a 
promise  to  pay  the  debts,  and 
therefore  not  to  take  the  debts  out 
of  the  Statute  of  Limitations,  [/it 
re  HindmarsK] 129 

ACTION  AT  LAW  AGAINST 
SHERIFF. 

The  Court  of  Chancery  exercises  a 
discretion  in  permittmg  actions  at 
law  to  proceed,  but  it  will  never 
permit  its  decisions  to  be  ques- 
tioned in  a  court  of  law.  There- 
fore, where  an  action  of  trover 
was  brought  against  a  sheriff  for 
an  ejectment  under  a  writ  of  as- 
sistance issued  in  pursuance  of  an 
order  of  the  Court,  an  injunction 
was  granted  restraining  further 
proceedings  in  such  action,  al- 
though the  action  also  sought 
damages  for  a  trespass  by*  the 
sheriff  in  taking  chattels  not  in- 
cluded in  the  order.  \JValker  v. 
MicklethtvaU] 49 

ACTS  OF  PARLIAMENT. 

A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers  or  apply  its  capital  except 
in  strict  conformity  with  the  act. 
An  act  of  parliament  constituting 
a  railway  company  is  a  contract 
between  the  company  and  the 
public,  the  performance  of  which 
the  public  has  an  interest  in  en- 
forcing; and  therefore  a  railway 
company  with  the  ordinary  powers 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney- General 
on  the  relation  of  a  stranger  to  the 
company.     The  7  &  8  Vict.  c.  85, 


ss.  16,  17,  and  the  17  &  18  Vict, 
c.  31,  do  not  take  away  the 
jurisdiction  of  the  Court  or  of  the 
Attorney-General.  [Jltorney' 
General  v.  Great  Northern  Rail' 
way  Company] 154 

ADMINISTRATION 
SUMMONS. 

1  •  The  Court  has  no  authority  under 
the  7th  rule  of  the  10th  Consoli- 
dated Order  to  order  the  service 
abroad  of  an  administration  sum- 
mons.    [Lester  v.  Bond]      .     892 

2.  Where  a  bill  was  filed  for  the 
administration  of  the  testator's 
estate,  and  sought  to  charge  the 
representative  of  the  testator's 
executrix  on  the  balance  of  an 
account,  and  such  representative 
had  offered  to  pay  a  sum  in  full 
but  had  refused  to  account,  and 
there  was  a  question  on  the  con- 
struction of  the  will  to  be  decided : 
Held,  that  the  suit  was  properly 
instituted  by  bill,  and  that  the 
case  was  not  one  for  an  adminis- 
tration summons  under  the  45th 
section  of  the  15  &  16  Vict.  c.  86, 
and  therefore  that  the  Plaintiff 
was  entitled  to  his  costs.  [^miM 
v.  SpiUbury] 151 

ADMITTANCE   OF   PARTICU- 
LAR DEVISEE. 

Where  a  person  becomes  entitled 
under  a  will  to  copyholds,  whether 
by  remainder,  originally  vested  or 
by  contingent  remainder,  or  exe- 
cutory devise,  which  has  become 
vested  by  the  happening  of  the 
contingency,  he  comes  in  direcdy 
under  the  will,  and  therefore  as 
between  himself  and  the  lord  of  the 
manor,  he  is  entitled  to  the  benefit 
of  the  admittance  of  the  first  de- 
visee under  the  will.  The  Court 
will  not  allow  the  possession  of  a 
receiver  appointed  by  the  Court  to 
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be  disturbed  without  the  leave  of 
the  Court.  [BnndfieldY.  Randfirld] 

310 

AFFIDAVIT  IN  SUPPORT. 

Where  a  defendant  to  a  bill  filed  for 
an  injunction  to  restrain  the  in- 
fringement of  a  patent,  or  for  leave 
to  bring  an  action  at  law,  stated 
by  his  answer  that  the  invention 
was  not  novel,  and  that  the  ulain- 
tiflTs  patent  was  invalid,  the  Court, 
on  a  motion  by  the  plaintiff,  with- 
out his  having  made  an  affidavit 
as  to  the  novelty  of  the  invention 
or  validity  of  the  patent,  refused 
to  grant  him  an  injunction  or  to 
give  leave  to  bring  an  action,  un- 
less he  produced  a  clear  and  dis- 
tinct affidavit  that  the  invention 
was  novel  and  the  patent  valid, 
but  allowed  the  motion  to  stand 
over  for  that  purpose.  {^IVhitton  v. 
Jennings] 110 

ALTERNATIVE  GIFT. 

Gif^  of  aliquot  parts  of  a  fund  to  the 
children  of  A.,  the  children  of  B., 
the  children  of  C.  and  the  grand- 
children of  D.  Provided  that  if 
any  child  or  children  of  A.  or  B. 
or  C.  or  any  of  the  grandchildren 
of  D.  shall  die  in  my  lifetime, 
leaving  a  child  or  children  liv- 
ing at  my  decease,  and  attaining 
twenty-one,  the  child  or  children 
of  each  such  child  or  grandchild 
so  dying  in  my  lifetime  shall  re- 
present and  stand  in  the  place  of 
his  or  their  deceased  parent  or 
respective  parents,  and  be  entitled 
to  the  same  share  or  shares  which 
his,  her  or  their  deceased  parent 
would  have  been  entitled  to  if 
living  at  my  decease:  Held,  1. 
The  word  ••  children"  could  not  be 
read  grandchildren,  so  as  to  let 
in  as  original  donee  the  child  of 


a  deceased  child  of  a  person  who 
never  had  a  child  living  at  the  date 
of  the  will.  2.  The  words  <•  shall 
die"  do  not  import  future  dy- 
ing, but  are  equivalent  to  ''shall 
be  dead,"  or  **  shall  have  died." 
d.  A  testator  may  so  express  him- 
self as  to  cause  a  child  of  a  de- 
ceased child  to  represent  and  be 
substituted  for  that  deceased  child, 
though  he  never  intended  a  share 
for  the  deceased  child ;  and  Held, 
that  in  this  case  the  proviso  was 
large  enough  to  show  an  inten- 
tion that  the  child  of  a  child 
deceased  at  the  date  of  the  will, 
and  for  whom  therefore  no  share 
was  intended,  should  represent  or 
be  substituted  for  that  deceased 
child,  and  take  the  share  which,  if 
living  at  the  date  of  the  testator's 
death,  the  deceased  child  would 
have  taken.  Ckrisiopher$onv,Nay^ 
ler  and  other  cases  of  that  class 
distinguished,  and  Waugh  v. 
fVaugh,  disapproved  and  over- 
ruled.    [^Laring  v.  Thomas']     497 

AMALGAMATION. 

The  directors  of  a  company  trans- 
ferred all  its  assets  and  liabilities 
and  business  to  another  company, 
under  a  deed  of  amalgamation,  by 
which  it  was  provided  that  the 
shareholders  in  the  old  company 
should  exchange  their  shares  for 
shares  in  the  new  company,  and 
that  the  new  company  should  in- 
demnify the  old  company  in  re- 
spect of  all  its  debts  and  liabilities. 
Some  only  of  the  shareholders  in 
the  old  company  executed  the 
deed  of  amalgamation,  and  be- 
came shareholders  in  the  new 
company.  The  new  company  dis- 
puted their  liability  to  carry  out  the 
arrangement  for  the  amalgama- 
tion, and  did  not  pay  the  debts  of 
the  old  company.     The  new  com- 
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Sany  subsequently  assigned  the 
usiness,  but  not  their  assets,  to 
another  company.  Upon  a  peti- 
tion for  the  winding-up  of  the  old 
company  presented  by  a  share- 
holder in  the  new  company,  who 
had  originally  been  a  shareholder 
in  the  old  company,  and  which 
was  supported  by  the  shareholders 
of  the  old  company  who  had  exe- 
cuted the  deed  of  amalgamation, 
but  opposed  by  those  who  had 
not,  the  Court  refused  to  order 
the  old  company  to  be  wound  up, 
and  dismissed  the  petition  with 
costs  as  against  those  shareholders 
who  had  been  served,  but  without 
costs  as  against  those  shareholders 
who  had  voluntarily  appeared.  A 
shareholder  in  the  new  company 
gave  notice  to  a  third  company  to 
whom  the  new  company  had  as- 
signed its  business,  not  to  pay  cer- 
tain monies  due  from  them  to  the 
new  company,  in  consequence  of 
which  litigation  ensued.  The 
shareholder  then  presented  his 
petition  to  wind  up  the  new  com- 
pany :  Held,  that  the  existence 
of  suits  against  the  company  was 
not  per  se  proof  of  its  insolvency, 
and  the  petition  was  ordered  to 
stand  over,  with  liberty  to  apply. 
[In  re  The  Anglo' Australian  and 
Universal  Family  Life  Assurance 
Company,  Ex  parte  Smith,  In  re 
The  British  Provident  Life  and  Fire 
Assurance  Society y  Ex  parte  Collins, 
In  re  The  fVinding-up  Acts,  1848 
and  1849] 113 

ANCIENT  LIGHTS. 

The  principle  as  to  ancient  lights  is 
that  the  owner  of  the  dominant 
tenement  cannot  depart  from  the 
mode  of  user  substantially.  He 
cannot  change  the  position  of  his 
lights  to  increase  the  original  aper- 
ture into  which  windows  have  been 


put ;  but  if  he  has,  in  using  his  right, 
contracted,  to  any  given  extent, 
the  original  o[>ening  by  windows  of 
antique  and  clumsy  structure,  he 
may,  without  affecting  his  right, 
replace  those  windows  by  windows 
of  an  improved  structure  that  let 
in  more  light  and  air.     [Turners, 

Spooner] 467 

Where  a  landlord  who  had  granted  a 
lease  of  certain  premises,  includ- 
ing ancient  lights  and  appurte- 
nances, to  A.,  in  consideration  of 
certain  improvements  which  had 
been  made  by  A.  in  the  premises 
leased,  which  improvements  in- 
cluded new  lights,  granted  .a 
lease  of  the  adjoining  premises  to 
B.,  and  B.  was  building  so  as  to 
block  up  the  lights  of  A.  Upon 
bill  by  A.  for  injunction  :  Held, 
that  the  landlord  could  not  have 
blocked  up  such  lights,  and  that 
his  lessee  B.  could  stand  in  no 
better  position,  and  the  Court 
granted  an  injunction  as  against 
B.  If  a  person  having  ancient 
lights  which  he  is  entitled  to  have 
protected  puts  in  new  lights  on 
the  same  side  of  the  building,  he 
has  no  right  to  any  protection  in 
respect  of  such  new  lights,  and  the 
owner  of  the  contiguous  premises 
may  build  up  any  structure  ob- 
structing the  light  to  such  new 
lights,  even  though  in  so  doing 
he  necessarily  interferes  with  the 
ancient  light.  Betts  v.  Clifford, 
1  John.  &  Hem.  74,  commented  on. 
[Daoies  v.  Mars/iall,  No.  1]     557 

ANCIENT  LIGHTS,  ALTERA- 

TION  OF. 

A  Court  of  Equity  interferes  by  in- 
junction to  prevent  an  injury  in 
respect  of  a  legal  right,  simply  on 
the  ground  of  the  damage  it  pro- 
duces to  property,  and  the  juris- 
diction of  the  Court  is  not  confined 
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to  regtraining  injury  to  the  enjoy- 
ment and  comfort  in  the  occupa- 
tion :  therefore,  it  is  not  necessary 
that  a  PJaintifF  fih'ng  a  bilJ  for  an 
injunction  to  restrain  such  an  injury 
should  be  in  the  actual  occupation 
of  the  property.  Wliere  a  Plain- 
tifT  filed  a  bill  for  an  injunction  to 
restrain  the  erection  of  an  addition 
to  the  house  adjoining  one  of  his 
oi%n,  so  as  to  interfere  with  his  win- 
dows, which  he  alleged  were  ancient 
lights,  some  of  which  had  been 
recently  enlarged,  and  some  new- 
lights  had  been  opened,  and  an 
interim  order  had  been  granted. 
JUpon  a  motion  for  an  injunction, 
the  Court  gave  the  PJaintif)  liberty 
to  bring  an  action  at  law,  but 
allowed  the  Defendant  to  proceed 
with  the  new  building  to  a  speci- 
fied height  on  his  undertaking  to 
abide  by  any  order  the  Court 
might  mnke  as  to  pulh'ng  down 
any  addition  which  might  be  made 
to  the  erection  complained  of  by 
the  bill,  and  also  undertaking  to 
admit  at  the  trial  that  the  erection 
had  been  carried  to  such  speciHed 
height.  Form  of  order.  'J'he 
case  of  Renshan  v.  Bean  (18 
Q.  B.  1 1 2)  commented  on.  [  iril- 
SOH  V.  Townend]     ....     324 

ANNUITY. 

A  testator  gave  to  his  son  all  his 
fikrniture,  plate,  &:c.  and  all  other 
his  goods  and  chattels  whatsoever, 
not  being  money  or  securities  for 
money,  whereof  he  might  be  pos- 
sessed at  the  time  of  his  decease, 
and  in  a  subsequent  part  of  the 
will  he  bequeathed  to  his  trustees 
"all  my  property  as  well  real  and 
personal  or  mixed  not  hereinbefore 
disposed  of:  "  Held,  that  although 
the  words  "  goods  and  chattels  " 
might,  if  unrestrained  by  the 
subsequent  part  of  the  will,  have 
Vol.  I. 


constituted  a  residuary  bequest, 
yet  that  a  residuary  bequest  being 
found  in  the  subsequent  part  of 
the  will,  the  gift  to  the  son  was 
specific  and  not  residuary.  The 
testator  also  gave  a  legacy  of 
500/.  £S  per  Cent.  Consols  or 
other  stock  into  which  the  same 
might  be  converted,  or  in  case  be 
should  not  be  possessed  of  such 
stock,  then  he  gave  a  legacy  of  as 
much  sterling  money  as  that 
amoimt  of  stock  would  have  been 
worth  at  his  decease ;  and  by  a 
subsequent  clause  the  testator 
gave  another  legacy  of  like  stock 
to  the  same  person  *'  in  addition  to 
the  legacy  already  given**  to  be 
raised  out  of  the  proceeds  of  his 
residuary  estate :  Held,  that  the 
first  legacy,  there  being  sufficient 
stock  to  answer  it,  was  specific, 
but  that  the  second  legacy,  though 
expressed  to  be  a  substitute  for 
the  first  legacy,  was  general.  Dis- 
tinction between  specific,  demon- 
strative and  general  legacies.  An 
annuity  is  included  under  the  term 
*'  legacy."     IMullins  v.  Smith'} 

204 

ANSWER. 

Rules  of  practice  as  to  a  Defendant 
reading  his  own  answer;  or  the 
answer  of  a  co- Defendant  on 
motion  for  a  decree.  [Stephem  v. 
Heathcote] 138 

APPEAL. 

The  stay  of  proceedings  pending  an 
appeal  is  in  the  discretion  of  the 
Court.  Where  the  Court  has  no 
judicial  doubt  upon  the  decree,  it 
will  not  in  general  stay  proceed- 
ings. But  where  an  order  was 
made  for  payment  of  a  large  sum 
to  A.,  and  it  was  in  evidence  that 
A.  had  heavily  encumbered  his 
interest,  and  part  of  the  decree 
was  made  in  conformity  with  the 
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decision  of  a  Scotch  Court,  on  a 
case  sent  to  it  as  to  which  the 
Court  could  form  no  judicial 
opinion,  stay  of  proceedings  was 
ordered  pending  an  appeal.  [^Lord 
V,  Colvin] 475 

APPEARANCE. 

The  Court  will  not  upon  the  ques- 
tion whether  an  appearance  shall 
be  entered  for  a  Defendant  enter 
into  the  question  of  jurisdic- 
tion. Therefore,  where  a  Plain- 
tiff moved  for  leave  to  enter  an 
appearance  for  the  Defendant,  her 
Majesty's  secretary  of  state  for 
war,  and  the  Defendant  appeared 
on  such  motion  under  protest,  and 
raised  the  question  as  to  the  juris- 
diction of  the  Court  upon  a  bill, 
submitting  that  the  proper  course 
would  have  been  by  petition  of 
right,  the  Court  refused  to  enter 
into  the  question  of  jurisdiction, 
and  gave  the  Plaintiff  leave  to 
enter  an  appearance  for  the  De- 
fendant. [^Felkin  v.  Lord  Her- 
herl] 608 

APPORTIONMENT. 

Interest  payable  on  coupons  to  de- 
bentures, though  payable  half-year- 
ly, accrues  due  de  die  in  diem,  and 
is  therefore  subject  to  apportion- 
ment, [/n  re  Roger's  Trusts}    338 

APPORTIONMENT  ACT. 

The  Apportionment  Act  applies  to 
the  case  of  the  expiration  of  a 
term  in  trustees  to  accumulate 
rents  for  payment  of  debts,  lega- 
cies and  other  charges,  with  re- 
mainder to  a  tenant  for  life,  as 
well  as  to  the  common  case  of  an 
estate  for  life  to  A.,  remainder  to 
B.  And  the  term  being  for  twenty- 
one  years  from  the  testator's  death, 
the  Theliusson  Act  does  not  apply 
to  prevent  apportionment.      But 


the  Apportionment  Act  only  ap- 
plies to  rents  reserved  at  fixed 
periods,  and  does  not  apply  to 
royalties  in  the  nature  of  rents 
payable  at  uncertain  periods  ;  such 
as  royalties  payable  upon  the  sell- 
ing of  ore  got  from  a  mine.  [^St. 
Auhyn  v.  6V.  Auhyn"]   •     .     .611 

ARREARS. 

Although  there  is  in  a  mortgage  deed 
a  covenant  to  pay  principal  and 
interest,  a  mortgagee  cannot  in 
foreclosing  have  an  account  of 
arrears  of  rent  for  more  than  six 
years.  But  if  there  is  a  term  in 
a  trustee  to  secure  the  mortgaj^, 
the  mortgagee  will  have  a  general 
account  of  arrears ;  and  it  is  the 
same  if  there  is  an  agreement  that 
an  outstanding  term  shall  be- as- 
signed in  (rust.  A  term  outstand* 
ing  in  a  trustee  for  a  mortgagor, 
and  to  attend,  is  not  so  merged  by 
the  8  &  9  Vict.  c.  112,  as  to  pre- 
vent the  mortgagor  assigning  it  to 
a  trustee  as  a  security  for  the 
mortgage  debt.  [Shaw  v.  John- 
son] 412 

ARREARS  AND  FUTURE  PAY- 
MENTS OF  ANNUITY. 

Where  an  annuity  was  given  to  an 
executrix,  who  was  a  married 
Woman,  to  her  separate  use  with- 
out power  of  anticipation,  and  such 
executrix  had  misappropriated 
assets  of  the  testatrix :  Upon  a 
suit  for  the  administration  of  the 
testatrix's  estate,  the  Court  held, 
that  in  taking  the  accounts,  pay- 
ments of  the  annuity,  which  were 
in  arrear,  were  liable  to  be  applied 
to  make  good  the  executrix's  mis- 
appropriations, but  that  the  future 
payments  being  subject  to  the  re- 
straint on  anticipation,  were  not  so 
liable.      IPemherton ,  v.    M'GiU] 
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ARREARS  OF  ANNUITY, 
RIGHT  TO  RECOVER. 

A  testator  devised  his  real  and  per- 
sonal estate  to  trustees  (of  whom 
his  wife  was  one)  upon  trust  for 
conversion,  and  to  invest  in  govern- 
ment or  real  securities,  and  that 
his  trustees  should  stand  possessed 
of  the  trust  premises  to  pay  his 
wife  an  annuity  of  100/.  clear  of 
all  deductions  whatsoever,  and 
directed  the  trustees  to  appro- 
priate and  set  apart  a  fund  for 
securing  such  annuity,  and  SLher 
the  death  of  his  wife  directed  the 
trustees  to  pay  and  divide  or 
transfer  the  money  thereinbefore 
appropriated  and  directed  to  be 
set  apart  among  his  (the  testator's) 
children.  Part  of  testator's  pro- 
perty consisted  of  2,500/.  £4  per 
cent.  Stock,  which  at  his  death  and 
for  some  time  afler  produced  100/. 
a-year :  this  fund  was  set  apart  by 
the  trustees  for  securing  payment 
of  the  widow's  annuity,  but  owing 
to  successive  reductions  of  the 
interest  of  the  stock  by  parliament 
there  was  at  the  widow's  death  a 
considerable  arrear  to  make  up  the 
deficiency  between  the  100/.  a-year 
and  the  reduced  income  of  the 
fund  which  had  for  many  years 
been  received  by  the  widow.  Held, 
that  on  the  construction  of  the 
will,  the  widow  would  have  been 
entitled  to  have  the  deficiency 
made  good  out  of  the  corpus ;  but 
that  she,  having  foreborne  to  as- 
sert her  claim  for  so  long  a  period 
during  her  lifetime,  and,  having 
been  aware  of  the  dealings  of 
several  of  her  children  in  respect 
of  their  shares  with  persons  who 
were  acting  on  the  belief  that  they 
were  shares  in  a  certain  definite 
amount  of  stock,  without  giving 
any  intimation  of  her  intention  to 
claim  such  arrears  out  of  the  cor- 


pus, the  representatives  of  the 
widow  could  not,  as  against  the 
parties  who  so  dealt  for  value  with 
the  knowledge  of  the  widow,  as- 
sert the  claim  to  which  she  would 
otherwise  have  been  entitled,  to 
have  the  arrears  of  the  annuity 
made  good  out  of  the  corpus. 
{^Upton  V.  Vanner]       .     .     .59* 

ASSIGNEE. 

Where  a  person  entitled  to  a  share  in  a 
fund  in  Court  and  her  incumbrancer 
or  assignee  are  before  the  Court, 
and  one  set  of  costs  only  is  allowed 
in  respect  of  that  share,  those  costs 
are  given  to  the  incumbrancer  or 
assignee.  In  giving  effect  to  the 
wife's  equity  to  a  settlement  of  a 
fund  in  Court,  the  rule  of  settling 
half  on  the  wife  is  departed  from, 
either  where  the  fund  is  very  small 
and  the  husband  is  not  in  a  posi- 
tion to  maintain  his  wife,  or  where 
the  husband  has  received  a  much 
larger  amount  in  right  of  his  wife 
without  appropriation  for  her  main- 
tenance. Where  the  fund  settled 
by  the  Court  has  been  assigned, 
the  Court,  after  providing  for  the 
wife  and  her  children,  declares  an 
ultimate  trust,  in  case  of  the  wife 
dying  in  the  husband's  lifetime 
without  issue,  in  favour  of  the  as- 
signee.    \^Ward  V.  Yaies]      .     80 

ASSIGNMENT  BY  LETTER. 

Where  a  ce$tui  que  trust  by  letter 
directed  an  executor  to  pay  the 
share  to  which  "  I  am  entitled,"  or 
due  to  me,  to  three  persons  equally, 
and  such  letter  was  adopted 
and  acted  on  by  all  parties.  The 
writer  having  died  :  Held,  that  it 
is  not  necessary  that  an  assign- 
ment, to  be  valid  in  equity,  should 
be  by  deed,  and  therefore  that 
such  letter  operated  as  an  assign- 
ment of  the  whole  share  of  the 
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cestui  que  trust  in  the  testator*8 
estate,  whether  immediately  pay- 
able or  in  reversion.  \^Lambe  v. 
Orion] 125 

ATTORNEY-GENERAL. 

A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers  or  apply  its  capital  except 
m  strict  conformity  with  the  act. 
An  act  of  parliament  constituting 
a  railway  company  is  a  contract 
between  the  company  and  the 
public,  the  performance  of  which 
the  public  has  an  interest  in  en- 
forcing; and  therefore  a  railway 
company,  with  the  ordinary  powers, 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney-General 
on  the  relation  of  a  stranger  to  the 
company.  The  7  &  8  Vict.  cap. 
85,  sects.  16  and  17,  and  the  17  & 
18  Vict.  cap.  31,  do  not  take 
away  the  jurisdiction  of  the  Court 
or  of  the  Attorney-Genernl.  [z^/- 
tomey- Genera  I  v.  Great  Northern 
Railway  Company']    .     •     .     151 

BANKRUPT  LAW  CONSOLI- 
DATION ACT,  1849,  s.  130. 

The  Court  will  exercise  its  discre- 
tion as  to  whether  it  will  order  the 
removal  of  a  trustee  on  the  ground 
of  bankruptcy,  under  the  130th 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13 
Vict.  cap.  106),  and  it  is  not  suffi- 
cient merely  to  show  the  fact  of 
bankruptcy  to  induce  the  Court  to 
make  such  an  order.  Therefore 
where  a  trustee  became  bankrupt 
in  1855,  and  in  1856  obtained  a 
first-class  certificate,  and  had  since 
been  appointed  to  a  position  of 
trust,  and  in  1860  a  petition  was 
presented  for  his  removal  on  the 
ground  of  his  bankruptcy  in  1855 
0nd  also  on  the  ground  of  vexa- 


tious conduct ;  but  the  petition  did 
not  allege  that  his  continuing  in 
the  trust  would  endanger  the  trust 
property :  Held,  that  it  was  not 
compulsory  on  the  Court  to  make 
an  order  for  the  removal  of  such 
trustee,  but  that  it  had  a  discre- 
tion and  dismissed  the  petition 
with  costs.  In  all  cases  where 
jurisdiction  is  given  to  the  Court 
by  act  of  parliament  by  the  words 
*'  it  shall  be  lawful,"  those  words 
unless  they  are  controlled  by  otber 
parts  of  the  act,  give  the  Court  a 
discretion  in  the  exerciae  of  that 
jurisdiction.  Charges  of  vexatious 
conduct  as  a  ground  for  the  re- 
moval of  a  trustee  must  be  made 
by  bill  and  not  by  petition.  [Re 
Bridgman] 164 

BENEFIT  BUILDING  SO- 
CIETY. 

A  society  was  formed,  certified  and 
inrolled  as  a  benefit  building  so- 
ciety ;  its  rules  did  not  indicate 
an  intention  that  it  should  act  as  a 
benefit  freehold  land  society.  The 
directors  bought  land,  and  mort- 
gaged it  to  secure  money  bor- 
rowed for  the  purchase,  and  cer- 
tain member^,  acting  as  trustees, 
covenanted  to  pay  the  mortgage 
debt,  and  under  that  covenant  they 
had  to  pay  money.  It  did  not 
appear  that  every  member  ac- 
quiesced in,  or  was  even  cognizant 
of  the  transaction.  Held,  that 
the  act  of  the  directors  and  trus- 
tees was  ultr^  vires,  and  the  trus- 
tees could  not  compel  contribution 
among  the  shareholders  to  recoup 
their  loss.  [In  re  Kent  Benefit 
Building  Society]  •     •     •     •     417 

CALLS.  * 

Where  a  testator  takes  aharea  in  a 
company,  any  paynnents  remaining 
due  at|  or  becoming  due  af\er,  his 
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death,  which  are  necessary  to  con- 
stitute him  a  complete  shareholder, 
mast  be  paid  by  his  general  per- 
sonal estate ;  but  if  he  was  a  com- 
plete shareholder,  payment  of  calls 
made  after  the  testator's  death, 
must  be  made  by  the  specific  le- 
gatee of  the  shares.  {_^oy  v. 
Day^ 261 

CHARITY  COxMMTSSIONERS' 

CERTIFICATE. 

When  a  final  order  has  been  made 
on  a  petition,  it .  can  no  longer  be 
said  to  be  a  matter  "  actually  pend- 
ing" for  the  purposes  of  the  IG  8c 
1 7  Vict.  c.  1 37,  s.  1 7.  Therefore 
where  a  petition  was  presented  for 
the  appointment  of  new  trustees 
under  a  scheme  ordered  and  set- 
tled by  the  Court,  upon  a  petition 
presented  in  1854,  the  Court  re- 
quired the  certificate  of  the  Cha- 
rity Commissioners  to  such  peti- 
tion.    [Re  Jarcis*s  Charity']   .  97 

COMPANY. 

A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers,  or  apply  its  capital,  ex- 
cept in  strict  conformity  with  the 
act.  An  act  of  parliament  con- 
stituting a  railway  company  is  a 
contract  between  the  company  and 
the  public^  the  performance  of 
which  the, public  has  an  interest  in 
enforcing,  and  therefore  a  railway 
company  with  the  ordinary  powers 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney-General, 
on  the  relation  of  a  stranger  to 
the  company.  The  7  &  8  Vict. 
c.  S5,  sects.  1 6  and  1 7,  and  the  1 7 
&  18  Vict.  c.  31,  do  not  take  away 
the  jurisdiction  of  the  Court  or  of 
the  Attorney-General.  {Attor- 
ney-General V.  Great  Ivor  them 
Railway  Company]     •     •     ••154 


COMPANIES. 

When  a  company  issues  a  prospec- 
tus, a  person  contracting  to  take 
shares  on  the  statements  therein 
contained  has  a  right  not  only  not 
to  be  misled  by  any  statements 
actually  false,  but  to  be  informed 
of  all  the  facts,  the  knowledge  of 
which  might  reasonably  have  de- 
terred him  from  so  contracting. 
And  if  the  prospectus  in  that  sense 
contains  misrepresentations,  or  the 
absence  of  true  representation,  the 
contract  will  not  be  enforced. 
What  concealment  or  ambiguity 
amounts  to  misrepresentation  ? 
Semble,  that  when  a  person  con- 
tracts to  take  shares,  but  has  not 
done  specific  acts  necessary  under 
an  act  of  parliament  to  make  him 
a  shareholder  at  law,  equity  will 
enforce  the  contract,  and  compel 
him  to  do  those  acts.  [7Ae  New 
Brunswick  and  Canada  Railway 
and  Land  Company  ▼.  Mugge- 
ridge] 363 

COMPROMISE. 

The  Court  in  directing  a  compro- 
mise under  the  19th  section  of  the 
21  &  22  Vict.  c.  60,  exercises  a 
judicial  discretion,  and  will  not 
direct  the  oflficial  liquidators  to 
enter  into  a  compromise  without 
having  the  means  of  itself  forming 
an  opinion  as  to  the  propriety  of 
the  compromise.  Therefore,  where 
official  liquidators  applied  to  the 
Court  to  direct  a  compromise 
which  had  been  proposed  by  a 
body  of  thirty-five  shareholders  in 
a  company  which  was  being  wound 
up,  to  pay  among  them  an  aggre- 
gate sum  in  discharge  of  their 
liabilities  as  shareholders,  but 
without  disclosing  to  the  Court 
the  particulars  or  data  of  such 
compromise,  the  Court  refused  the 
application.  1 1  is  in  the  discretion 
of  the  Courtw  bather  notice  shall 
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be  given  to  creditors  under  the 
19th  section  of  the  21  &  22  Vict, 
c.  60.  [/n  re  Northumberland  and 
Durham  Distrut  Banking  Com- 
pany, Ex  parte  Totty'\ .     .     .273 

CONDITION. 

A  testator  bequeathed  the  residue  of 
his  estate  to  trustees,  upon  trust 
to  transfer  one  moiety  to  his  sister, 
and  the  other  moiety  to  his  three 
brothers,  Richard^  James  Jenkinson 
and  John,  hnd  directed  that  **  should 
not  my  said  brother  Richard  Green, 
who  is  supposed  to  be  now  alive 
and  resident  in  Australia,  make 
any  claim  to  the  shares  and  in- 
terests in  the  said  several  trust 
monies  to  which  he  may  become 
entitled  under  this  my  will  within 
the  time  or  space  of  three  years 
next  after  my  decease,"  then  the 
trustees  were  at  the  expiration  of 
such  three  years  to  transfer  "  the 
shares  and  interests  of  the  said 
Richard  Green,**  unto  his  sister  and 
two  brothers,  James  Jenkinson  and 
John,  in  equal  shares.  Ricfiard 
Green  died  in  the  lifetime  of  the 
testator.  Held,  that  Richard 
Green's  share  in  the  residue  did 
not  lapse  by  his  death  without 
claiming  it,  but  that  it  passed  by 
the  gift  over  to  the  sister  and  two 
surviving  brothers.  [^Re  Green's 
Estate] 68 

CONFIRMATION  BY  SHARE- 
HOLDERS. 

The  clause  contained  in  the  29th 
section  of  the  Joint  Stock  Com- 
Danies  Registration  Act  (7  &  8 
Vict.  c.  110),  requiring  every  con- 
tract or  dealing  in  which  a  direc- 
tor is  interested  to  be  submitted 
to  the  next  general  or  special 
meeting  of  the  shareholders  to  be 
summoned  for  that  purpose,  is  not 
confined  to  contracts  or  dealings 
ejusdem   generis    with    the    con- 


tracts referred  to  in  the  preceding 
clause  of  the  same  section,  which 
merely  incapacitates  a  director 
from  voting  respecting  specified 
contracts  in  which  he  is  interested, 
but  includes  an  advance  of  money 
by  a  director  to  the  company. 
The  words  "summoned  for  that 
purpose,'*  apply  to  a  special  meet- 
mg,  and  not  a  general  meeting  of 
shareholders ;  but  to  give  force  to 
a  contract  as  against  the  company, 
it  is  necessary  not  only  that  the 
question  should  be  discussed,  and 
even  unanimously  approved  of  hy 
such  a  meeting,  but  that  the  terroa 
of  such  contract  should  be  sub- 
mitted to,  and  be  by  reaolatioo 
approved  and  confirmed,  to  give 
it  validity.  Therefore,  where  di- 
rectors lent  money  to  a  company, 
and  in  a  report,  presented  by  the 
directors  to  the  next  general  nueet- 
ing  of  shareholders,  was  contained 
an  item,  **  loans,  6,000/./'  which 
item  was  discussed,  and  a  report 
was  approved  and  confirmed  by  the 
meeting,  and  a  winding-up  order 
was  subsequently  made  against  the 
company,  the  Court,  upon  a  claim 
by  one  of  the  directors  for  the 
money  so  advanced  by  him  to  the 
company,  disallowed  the  claim, 
holding  that  it  was  such  a  contract 
by  a  director  with  the  company 
as  was  contemplated  by  the  7  &  8 
Vict.  c.  110,  s.  29,  and  that  the 
terms  of  such  contract  bad  not 
been  approved  and  confirmed  by 
a  meeting  of  the  shareholders  as 
required  by  that  section.  But 
considering  that  it  is  competent 
for  a  director  to  advance  money 
to  carry  on  the  business  of  the 
company,  the  Court  held,  that  the 
director  was  entitled  to  establish 
a  claim  for  so  much  of  the  money 
as  had  been  properly  applied  for 
the  pnposes  of  the  company,  f/a 
re  National  Patent  Steam  Fuel 
Company^  Baker's  Case]  .     .     55 
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CONSTRUCTION. 

1.  A  testator  bequeathed  the  resi- 
due of  his  estate  to  trustees 
upon  trust  to  transfer  one  moiety 
to  his  sister  and  the  other  moiety 
to  his  three  brothers  Richard, 
James  Jenkinton  and  John,  and 
directed  that  *'  should  not  my 
said  brother  Richard  Green,  who  is 
supposed  to  be  now  alive  and  re- 
sident in  Australia,  make  any  claim 
to  the  shares  and  interests  in  the 
said  several  trust  monies  to  which 
he  may  become  entitled  under 
this  my  will,  within  the  time  or 
space  of  three  years  next  after 
my  decease  ;'*  then  the  trustees 
were,  at  the  expiration  of  such 
three  years^  to  transfer  the  shares 
and  interests  of  the  said  Richard 
Green  unto  his  sister  and  two 
hroihen,  James  J  en  kinson  and  John, 
in  equal  shares.  Richard  died  in 
the  lifetime  of  the  testator.  Held, 
that  Richard  GreerCs  share  in  the 
residue  did  not  lapse  by  his  death 
without  claiming  it,  but  that  it 
passed  by  the  gift  over  to  the 
sister  and  two  surviving  brothers. 
[Re  Green's  Estate^  .     .     68 

2.  A  gift  of  a  life  estate  to  a  person 
who  would  be  the  testator's  next 
of  kin  at  his  death,  with  remainder 
over  to  his  next  of  kin,  excluding 
some  of  the  persons  who .  would 
be  some  of  his  next  of  kin, 
does  not  exclude  the  donee  of  the 
life  estate  from,  taking  under  the 
gift  to  the  next  of  kin.  [Lee  v. 
Lee] 85 

3.  Testator  limited  real  and  personal 
estate  to  trustees  for  A.  B.  for 
life,  with  a  limitation  over  in  case 
he  should  thereafter  become  bank- 
rupt or  insolvent,  &c.,  or  if  by  his 
act  or  default  the  rents,  &c.,  should 
become  vested  in  or  payable  to  any 
other  person.  The  tenant  for  life 
was  insolvent  before  the  date  of  the 
will.  There  was  the  usual  power 
of  attorney,  and  judgment  was  en- 


tered up,  but  nothing  further  done, 
and  the  tenant  for  life  did  not  in 
any  manner  alienate  after  the  date 
of  the  will.  Held,  1 .  That  judg** 
ment  without  more  only  operated 
as  an  equitable  charge,  and  did  not 
vest  the  rents  in  or  make  them 
payable  to  the  assignees.  2.  That 
upon  the  authorities,  and  in  parti- 
cular Manning  v.  CftamberSt  the 
insolvency  before  the  date  of  the 
will  was  within  the  words  '*  shall 
thereafter  become  bankrupt/'  &c, 
[Seymour  y.  Lucas]  •  •  •  177 
4.  A  testator  gave  to  his  son  all  his 
furniture,  plate,  &c.,  and  all  other 
his  goods  and  chattels  whatsoever, 
not  being  money  or  securities  for 
money,  whereof  he  might  be  pos- 
sessed at  the  time  of  his  decease; 
and  in  a  subsequent  part  of  the 
will  he  bequeathed  to  nis  trustees 
**  all  my  property  as  well  real  and 
personal  or  mixed,  not  hereinbe- 
fore disposed  of."  Held,  that  al- 
though the  words  **  goods  and 
chattels**  might,  if  unrestrained  by 
the  subsequent  part  of  the  will, 
have  constituted  a  residuary  be- 
quest, yet  that  a  residuary  bequest 
being  found  in  the  subsequent  part 
of  the  will,  the  gift  to  the  son  was 
specific  and  not  residuary.  The 
testator  also  gave  a  legacy  of  500/. 
£li  per  cent.  Consols  or  other  stock 
into  which  the  same  might  be  con- 
verted, or  in  case  he  should  not  be 
possessed  of  such  stock,  then  he 
gave  a  legacy  of  as  much  sterling 
money  as  that  amount  of  stock 
would  have  been  worth  at  his  de- 
cease, and  by  a  subsequent  clause 
the  testator  gave  another  legacy 
of  like  stock  to  the  same  person, 
*'  in  addition  to  the  legacy  al- 
ready given,"  to  be  raised  out 
of  the  proceeds  of  his  residuary 
estate.  Held,  that  the  first  le- 
gacy^  there  being  sufficient  stock 
to  answer  it^  was  specific,  but  that 
the    second    legacy,    though  ex- 
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cestui  que  trust  in  the  testator* s 
estate,  wliether  immediately  pay- 
able or  in  reversion.  \^Lambe  v. 
Orion] 125 

ATTORNEYGENERAL. 

A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers  or  apply  its  capital  except 
in  strict  conformity  with  the  act. 
An  act  of  parliament  constituting 
a  railway  company  is  a  contract 
between  the  company  and  the 
public,  the  performance  of  which 
the  public  has  an  interest  in  en- 
forcmg;  and  therefore  a  railway 
company,  with  the  ordinary  powers, 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney-General 
on  the  relation  of  a  stranger  to  the 
company.  The  7  &  8  Vict.  cap. 
85,  sects.  16  and  17,  and  the  17  & 
18  Vict.  cap.  31,  do  not  take 
away  the  jurisdiction  of  the  Court 
or  of  the  Attorney-General,  [z^/- 
tomey'General  v.  Great  Northern 
Railway  Company]  .  •  .  1  SI- 
BANKRUPT  LAW  CONSOLI- 
DATION ACT,  1849,  s.  130. 

The  Court  will  exercise  its  discre- 
tion as  to  whether  it  will  order  the 
removal  of  a  trustee  on  the  ground 
of  bankruptcy,  under  the  1 30th 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13 
Vict.  cap.  106),  and  it  is  not  suffi- 
cient merely  to  show  the  fact  of 
bankruptcy  to  induce  the  Court  to 
make  such  an  order.  Therefore 
where  a  trustee  became  bankrupt 
in  185.5,  and  in  1856  obtained  a 
first-class  certificate,  and  had  since 
been  appointed  to  a  position  of 
trust,  and  in  1860  a  petition  was 
presented  for  his  removal  on  the 
ground  of  his  bankruptcy  in  1855 
0nd  also  on  the  ground  of  vexa- 


tious conduct ;  but  the  petition  did 
not  allege  that  his  continuing  in 
the  trust  would  endanger  the  trust 
property :  Held,  that  it  was  not 
compulsory  on  the  Court  to  make 
an  order  for  the  removal  of  such 
trustee,  but  that  it  had  a  discre- 
tion and  dismissed  the  petition 
with  costs.  In  all  cases  where 
jurisdiction  is  given  to  the  Court 
by  act  of  parliament  by  the  words 
*'  it  shall  be  lawful,"  those  words 
unless  they  are  controlled  by  other 
parts  of  the  act,  give  the  Court  a 
discretion  in  the  exercise  of  that 
jurisdiction.  Charges  of  vexatious 
conduct  as  a  ground  for  the  re- 
moval of  a  trustee  must  be  made 
by  bill  and  not  by  petition.  [Re 
Bridgman'] 164 

BENEFIT  BUILDING  SO- 

CIETY. 

A  society  was  formed,  certified  and 
inrolled  as  a  benefit  building  so- 
ciety ;  its  rules  did  not  indicate 
an  intention  that  it  should  act  as  a 
benefit  freehold  land  society.  The 
directors  bought  land,  and  mort- 
gaged it  to  secure  money  bor- 
rowed for  the  purchase,  and  cer- 
tain member?,  acting  as  trustees, 
covenanted  to  pay  the  mortgage 
debt,  and  under  that  covenant  they 
had  to  pay  money.  It  did  not 
appear  that  every  member  ac- 
quiesced in,  or  was  even  cognizant 
of  the  transaction.  Held,  that 
the  act  of  the  directors  and  trus- 
tees was  ultr^  vires,  and  the  trus- 
tees could  not  compel  contribution 
among  the  shareholders  to  recoup 
their  loss.  [In  re  Kent  Benefi. 
Building  Sociely]  •     •     •     .    417 

CALLS.  * 

Where  a  testator  takes  shares  in  a 
company,  any  payments  remaining 
due  at,  or  becoming  due  afWr,  his 
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death,  which  are  necessary  to  con- 
stitute him  a  complete  sliareholder, 
mast  be  paid  by  his  general  per- 
sonai  estate ;  but  if  he  was  a  com- 
plete shareholder,  payment  of  calls 
made  after  the  testator's  death, 
must  be  made  by  the  specific  le- 
gatee of  the  shares.  [,^oy  v. 
Day'] 261 

CHARITY  COMMISSIONERS' 

CERTIFICATE. 

When  a  final  order  has  been  made 
on  a  petition,  it .  can  no  longer  be 
said  to  be  a  matter  "  actually  pend- 
ing" for  the  purposes  of  the  \6  & 
1 7  Vict.  c.  1 37,  s.  1 7.  Therefore 
where  a  petition  was  presented  for 
the  appointment  of  new  trustees 
under  a  scheme  ordered  and  set- 
tled by  the  Court,  upon  a  petition 
presented  in  1854,  the  Court  re- 
quired ihe  certificate  of  the  Cha- 
rity Commissioners  to  such  peti- 
tion.    IRe  Jarcis*t  Ckarili/]    •  97 

COMPANY. 

A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers,  or  apply  its  capital,  ex- 
cept in  strict  conformity  with  the 
act.  An  act  of  parliament  con- 
stituting a  railway  company  is  a 
contract  between  the  company  and 
the  public,  the  performance  of 
which  the. public  has  an  interest  in 
enforcing,  and  therefore  a  railway 
company  with  the  ordinary  powers 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney-General, 
on  the  relation  of  a  stranger  to 
the  company.  The  7  &  8  Vict. 
c.  S5^  sects.  1 6  and  1 7,  and  the  1 7 
&  18  Vict.  c.  31,  do  not  take  away 
the  jurisdiction  of  the  Court  or  of 
the  Attorney-General.  {^/^ttor- 
ney 'General  v.  Great  Northern 
Railway  Company]     .     •     .•154 


COMPANIES. 

When  a  company  issues  a  prospec- 
tus, a  person  contracting  to  take 
shares  on  the  statements  therein 
contained  has  a  right  not  only  not 
to  be  misled  by  any  statements 
actually  false,  but  to  be  informed 
of  all  the  facts,  the  knowledge  of 
which  might  reasonably  have  de- 
terred him  from  so  contracting. 
And  if  the  prospectus  in  that  sense 
contains  misrepresentations,  or  the 
absence  of  true  representation,  the 
contract  will  not  be  enforced. 
What  concealment  or  ambiguity 
amounts  to  misrepresentation  ? 
Semble,  that  when  a  person  con- 
tracts to  take  shares,  but  has  not 
done  specific  acts  necessary  under 
an  act  of  parliament  to  make  him 
a  shareholder  at  law,  equity  will 
enforce  the  contract,  and  compel 
him  to  do  those  acts.  [The  New 
Brunswick  and  Canada  Railway 
and  Land  Company  ▼.  Mugge- 
ridge] 363 

COMPROMISE. 

The  Court  in  directing  a  compro- 
mise under  the  19th  section  of  the 
21  &  22  Vict.  c.  60,  exercises  a 
judicial  discretion,  and  will  not 
direct  the  official  liquidators  to 
enter  into  a  compromise  without 
having  the  means  of  itself  forming 
an  opinion  as  to  the  propriety  of 
the  compromise.  Therefore,  where 
official  liquidators  applied  to  the 
Court  to  direct  a  compromise 
which  had  been  proposed  by  a 
body  of  thirty- five  shareholders  in 
a  company  which  was  being  wound 
up,  to  pay  among  them  an  aggre- 
gate sum  in  discharge  of  their 
liabilities  as  shareholders,  but 
without  disclosing  to  the  Court 
the  particulars  or  data  of  such 
compromise,  the  Court  refused  the 
application.  1 1  is  in  the  discretion 
of  the  Court  whether  notice  shall 
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dividends  and  then  sold  the  shares. 
Held,  that  as  he  would  have  been 
a  contributory  under  the  old  acts, 
so,  following  Luard*8  case,  his  exe- 
cutors were  now  contributories. 
[Ae  Northumberland  and  Durham 
District  Banking  Company,  Ex 
parte  DixotCs  Executors^     .     2%5 

CONVERSION. 

Where  a  notice  to  treat  for  the  pur- 
chase of  certain  property  was 
served  by  a  railway  company  on 
the  owner  of  such  property,  and 
nothing  further  was  done  until 
af^er  the  death  of  the  owner,  who 
by  his  will  had  specifically  de- 
vised the  property  comprised  in 
the  notice  to  treat.  Held,  1st, 
that  the  mere  notice  to  treat  served 
by  the  company  did  not  constitute 
a  contract  by  the  owner  for  the 
sale  of  the  property  ;  Sndly,  that  if 
it  did,  a  bill  for  specific  perform- 
ance would  not  lie  against  the 
owner,  and  therefore,  that  the 
notice  to  treat  did  not  effect  con- 
version of  the  property  comprised 
in  the  notice.    [Haynei  v.  Haynes] 

426 

COPYHOLDS. 

Where  a  person  becomes  entitled 
under  a  will  to  copyholds,  whether 
by  remainder,  originally  vested  or 
by  contingent  remainder,  or  exe- 
cutory devise,  which  has  become 
vested  by  the  happening  of  the 
contingency,  he  comes  in  directly 
under  the  will,  and  therefore  as 
between  himself  and  the  lord  of  the 
manor,  he  is  entitled  to  the  benefit 
of  the  admittance  of  the  first  de- 
visee under  the  will.  The  Court 
will  not  allow  the  possession  of  a 
receiver  appointed  by  the  Court  to 
be  disturbed  without  the  leave  of 
the  Court.  IRandfeld  v.  Randjield] 
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COSTS. 

1.  Although  a  trustee  may  under  the 
4th  Order  of  iOth  June,  1848, 
present  a  petition  under  the  Trus- 
tee Relief  Act  as  to  monies  paid 
in  by  himself,  the  Court  in  making 
an  order  on  such  petition  gave  him 
Respondent's  costs  only,  even 
where  his  petition  was  presented 
at  the  request  of  one  of  the  parties 
beneficially  interested  in  the  fund. 
[Re  Hutchinson's  Trusts]  .     .     27 

2.  Where  a  person  entitled  to  a  share 
in  a  fund  m  Court,  and  her  incum- 
brancer or  assignee  are  before  the 
Court,  and  one  set  of  costs  only  ia 
allowed  in  respect  of  that  share, 
those  costs  are  given  to  the  in- 
cumbrancer or  assignee.  In  giv- 
ing effect  to  the  wire's  equity  to  a 
settlement  of  a  fund  in  Court,  the 
rule  of  settling  half  on  the  wife  is 
departed  from  either  where  the 
fund  is  very  small  and  the  husband 
is  not  in  a  position  to  maintain  his 
wife,  or  where  the  husband  has 
received  a  much  larger  amount  in 
right  of  his  wife  without  appro- 
priation for  her  maintenance. 
Where  the  fund  settled  by  the 
Court  has  been  assigned,  the  Court, 
after  providing  for  the  wife  and 
and  her  children,  declares  an  ulti- 
mate trust,  in  case  of  the  wife  dying 
in  the  husband's  lifetime  without 
issue,  in  favour  of  the  assignee. 
[fVard  V.  Yates]      ....     80 

3.  Costs  incurred  in  selling  real 
estate  in  an  administration  suit 
before  decree  charged  on  such 
real  estate  and  not  on  the  personal 
estate.  Where  it  is  ordered  that 
real  estates  which  are  charged 
with  incumbrances  shall  contribute 
rateably  to  the  payment  of  costs, 
such  estates  must  be  valued  for 
the  purposes  of  such  contribution 
at  the  net  values,  after  payment  of 
incumbrances.     Where  the  Court 
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had  declared  that  certain  devised 
estates  were  devised  subject  to 
incumbrances  charged  thereon, 
and  a  vendor  had  a  lien  for  unpaid 
purchase-money  on  one  of  such 
estates,  the  Court  held  that  under 
the  circumstances  of  the  case  the 
vendor's  lien  stood  precisely  in 
the  same  position  as  any  other 
incumbrance,  and  that  it  must  be 
paid  out  of  the  particular  estate  on 
which  it  attached.  [^Barnnfell  v. 
IrefHonger] 255 

4.  Where  a  legatee  files  a  bill  for  the 
administration  of  a  testator's  estate, 
whether  it  is  expressed  that  he 
does  so  on  behalf  of  himself  and 
the  other  legatees  or  not,  he  does 
in  fact  represent  them,  and  when 
all  the  debts  are  paid  the  fund 
belongs  to  the  legatees,  and  the 
plaintiff  is  entitled  to  his  costs  of 
suit  as  between  solicitor  and  client, 
the  fund  not  being  sufficient  to 
pay  all  the  legacies  in  full.  [^Tho- 
mas v.  Jones'] 134 

5.  What  disclaimer  entitles  a  De- 
fendant to  his  costs.  [fVard  v. 
Shakeihajt] 269 

6.  The  rule  that  a  solicitor  trustee 
acting  in  the  trusts  shall  not  be 
allowed  profit  costs  is  not  re- 
stricted to  cases  of  express  trust, 
but  applies  to  the  case  of  an  exe- 
cutor or  trustee,  though  there  be 
no  express  trust.  Profit  costs 
disallowed  an  executor  who  had 
acted  as  his  own  solicitor  upon  an 
objection  taken  by  a  creditor  who 
was  a  party  to  the  suit.  [^Pollard 
V.  Doyle ^  Kearns  v.  Doyle']  .     319 

7.  Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee  in 
possession,  who  claims  allowances 
for  repairs  and  improvements, 
which  the  mortgagor  objects  to  as 
being  unnecessary  and  improper, 
such  objection  must  be  raised  by 
the  billy  otherwise  the  mortgagor 
will  be  only  entitled  to  an  ordi- 
nary decree  allowing  the  Defend- 


ant necessary  repairs  and  lasting 
improvements.  A  mortgagee  in 
possession  who  has  neglected  or 
refused  to  render  an  account  upon 
the  demand  of  the  mortgagor,  re- 
fused his  costs  up  to  the  hearing. 
IPofvell  v.  Trotter]     .     .     .     S%S 

8.  Where  land  is  taken  by  a  railway 
company  under  the  compulsory 
powers  of  the  Lands  Clauses  Con- 
solidation Act,  and  the  purchase- 
money  is  paid  into  Court,  all  the 
costs  occasioned  thereby  must  be 
paid  by  the  railway  company,  al- 
though some  of  such  costs  may 
have  been  occasioned  by  the  exist- 
ence of  a  suit,  of  which  the  land 
taken  was  the  subject.  Therefore, 
where  land  which  formed  the  sub- 
ject of  a  suit  was  taken  by  a  rail- 
way company,  and  a  petition  was 
presented  in  the  suit,  and  also  in 
the  matter  of  the  act  for  the  re- 
investment of  the  purchase- money, 
which  had  been  paid  into  Court, 
the  company  were  ordered  to  pay 
the  costs  of  the  tenant  for  life  and 
remaindermen  in  the  land  taken 
by  them  who  were  parties  to  the 
suit  and  served  with  the  petition; 
and  they  were  also  ordered  to  pay 
the  costs  of  former  proceedings  in 
the  suit  which  had  been  occasioned 
by  the  company's  taking  the  land. 
[^Haynes  v.  Barton]    .     .     .     483 

9.  Costs  of  preparing  interrogatories 
which  were  not  used,  owing  to  ad- 
missions being  put  in,  allowed  as 
between  party  and  party.  The 
17th  rule  of  4th  Consolidated 
Order,  empowering  the  Taxing 
Master  to  consider  whether  he 
will  allow  an  affidavit  to  be  settled 
by  counsel,  does  not  take  the 
question  of  costs  of  the  affidavit 
out  of  the  discretion  of  the  Court. 
Costs  of  settling  affidavit  (which 
was  an  echo  of  the  bill)  by  counsel 
allowed.  Costs  of  drawing  obser- 
vations for  counsel  when  cause 
stood  over  allowed.    Term  fee  al- 
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lowed  where  the  only  proceeding 
was  leaving  copy  of  decree  and 
bill  of  costs  before  Taxing  Master. 
IDavies  ▼.  Marshall  (2)]      .     664 

COVENANT  TO  SETTLE 
AFTER-ACQUIRED  PRO- 
PERTY. 

Where  a  lady  at  the  date  of  her 
roarriage  was  entitled  to  a  con- 
tingent interest  in  remainder  in 
real  estate,  and  was  also  entitled 
in  possession  to  two  sums  of  stock, 
and  in  the  settlement  executed  on 
her  marriage  no  mention  was 
made  of  her  interest  either  in  the 
real  estate  or  in  the  stock,  but  the 
settlement  contained  a  covenant 
to  settle  upon  the  trusts  declared 
by  the  settlement  any  real  or  per- 
sonal property  to  which  the  hus- 
band and  wi^,  or  either  of  them, 
in  right  of  the  wife,  should  '*by 
gifl,  descent,  succession  or  other- 
wise howsoever  become  entitled" 
during  the  coverture;  and  the 
wife's  contingent  interest  in  re- 
mainder in  the  real  estate  fell  into 
possession  during  the  coverture: 
Hdd,  that  the  words,  **  become  en- 
titled," imported  a  change  of  con- 
dition in  the  property,  and  that  the 
parties  contemplated  the  wife's 
becoming  entitled  during  tlie  co- 
verture, and  did  not  intend  to  in- 
ciiide  property  to  which  she  was 
entitled  at  the  time  of  the  cover- 
ture ;  and  therefore  that  the  wife's 
interest  in  the  real  estate  having 
changed  during  the  coverture,  it 
fell  within  the  covenant,  but  that 
the  wife  having  been  absolutely 
entitled  to  the  two  sums  of  stock 
at  the  date  of  the  marriage,  and 
there  having  been  no  subsequent 
change  in  her  interest,  those  sums 
of  stock  did  not  coine  within  the 
terms  of  the  covenant.  l/4rcher 
V.  Kelly] SOO 


COVENANT  TO  SETTLE 
FUTURE  PROPERTY. 

Where  a  covenant  to  settle  after- 
acquired  property  was  contained  in 
a  settlement  executed  on  the  mar- 
riage of  a  lady,  who  at  the  time 
was  entitled  to  a  contingent  interest 
liable  to  be  divested,  but  which 
afterwards  fell  into  possession ;  and 
who  afterwards  became  entitled  to 
property  to  her  separate  use,  as 
to  part  of  which  there  was  a  pro- 
viso against  alienation  :  Held, 
that  the  property  to  which  the 
lady  was  contingently  entitled  at 
the  time  of  her  marriage  came 
within  the  terms  of  the  covenant, 
but  that  the  property  settled  to 
her  separate  use,  and  as  to  which 
there  was  a  proviso  against  alien- 
ation, was  not  included  in  it. 
IBrooks  V.  Keith]       .     .     .     462 

CREDITOR. 

The  rule>  that  a  solicitor  trustee 
acting  in  the  trust  shall  not  be 
allowed  profit  costs,  is  not  re- 
stricted to  cases  of  express  trust* 
but  applies  to  the  case  of  an  exe- 
cutor or  trustee,  though  there  be 
no  express  trust.  Profit  costs 
disallowed  an  executor  who  had 
acted  as  his  own  solicitor  upon  an 
objection  taken  by  a  creditor  who 
was  a  party  to  the  suit.  [Pollard 
V.  Do}/U;  Keam*  v.  Doyle]  .319 

CREDITOR  UNDER  WINDING- 
UP  TO  SUE  IN  FORMA 
PAUPERIS. 

Order  ex  parte  for  a  person  carrying 
in  a  claim  under  winding-up  to 
sue  in  formi  pauperis,  [/it  ihe 
Mailer  of  the  Winding-up  Acti, 
1 848  and  1 849.  In  the  Matter  of 
the  Iriih  Lands  Improvement  So- 
ciety,   Ex  parte  Dry]      .     .     518 
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CROWN. 

Where  personalty  was  bequeathed  to 
persons  upon  trust  for  a  charity, 
which  failed  under  the  Mortmain 
Act,  and  there  were  no  next  of 
kin  :  Held,  that  the  executor  was 
trustee  for  the  Crown.  [^Dacre  v, 
Palrickjson] 182 

DEFICIENT  ESTATE. 

Where  a  legatee  files  a  bill  for  the 
administration  of  a  testator's  estate, 
whether  it  is  expressed  that  he 
does  so  on  behalf  of  himself  and 
the  other  legatees  or  not,  he  does 
in  fact  represent  them,  and  when 
all  the  debts  are  paid,  the  fund 
belongs  to  the  legatees,  and  the 
Plaintiff  is  entitled  to  bis  costs  of 
suit  as  between  solicitor  and  client, 
the  fund  not  being  sufficient  to 
pay  all  the  legacies  in  full.  [77<o- 
mas  V.  Jones] 134 

DEMURRER. 

A  bill  by  executors  to  enforce  per- 
formance of  a  contract  entered 
into  by  the  Defendants  with  the 
testator  for  sale  of  leaseholds 
alleged,  as  the  fact  was,  that  the 
executors  had  not  proved.  Notice 
of  motion  for  an  injunction  was 
given ;  and  at  that  time  and 
when  the  motion  would,  but  for 
pressure  of  business,  h;ive  been 
heard  there  wag  no  probate;  but 
when  the  motion  was  actually 
heard  the  probate  was  in  Court. 
Held,  that  the  Defendants  could 
not  resist  the  motion  upon  the 
ground  of  demurrer.  Although 
executors  can  make  an  assignment, 
and  give  a  receipt  for  purchase^ 
money,  which  are  binding,  yet  a 
purchaser  is  not  bound  to  pay 
the  purchase-money  till  probate, 
because,  till  the  evidence  of  title 
exists,  the  executors  cannot  give  a 
complete  indemnity.     [^Newton  v. 


TAe   Metropolitan    Railway   Com^ 
pany] 683 

DEPOSIT  OF  VALUE  IN 
BANK. 

Where  a  railway  company  served  a 
land  owner  with  notice  of  their 
intention  of  taking  a  portion  of 
certain  property  belonging  to  him 
for  the  purposes  of  their  railway, 
and  the  land  owner  served  upon 
the  company  a  counter  notice  re- 
quiring them  to  take  the  whole  of 
such  property.  Held,  that  the 
company  could  not  take  possession 
of  any  portion  of  the  property  un- 
til they  had  deposited  the  value  of 
the  whole  property  in  the  bank; 
and  that  it  was  not  sufBcient  for 
them  to  deposit  the  value  of  that 
portion  only  of  the  land  taken  by 
them.   IGUei  v.  L.  C.  D.  Rail.  Co.] 

40G 

DEVISE  OF  INCUMBERED 
ESTATES. 

Costs  incurred  io  selling  real  es- 
tate in  an  administration  suit,  be- 
fore decree,  charged  on  such  real 
estate,  and  not  on  the  personal 
estate.  Where  it  is  ordered  that 
real  estates,  which  are  charged 
with  incumbrances,  shall  contribute 
rateably  to  the  payment  of  costs, 
such  estates  must  be  valued  for 
the  purposes  of  such  contribution 
at  the  net  values  after  payment  of 
incumbrances.  Where  the  Court 
had  declared  that  certain  devised 
estates  were  devised  subject  to  in- 
cumbrances charged  thereon,  and 
a  vendor  had  a  lien  for  unpaid  pur- 
chase-money on  one  of  such  es- 
tates, the  Court  held,  that  under 
the  circumstances  of  the  case  the 
vendor's  lien  stood  precisely  in  the 
same  position  as  any  other  incum- 
brance, and  that  it  roust  be  paid 
out  of  the  particular   estate  on 
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lowed  where  the  only  proceeding 
was  leaving  copy  of  decree  and 
bill  of  costs  before  Taxing  Master. 
lDavi€8  V.  Marshall  (2)]      .     664 

COVENANT  TO  SETTLE 
AFTER-ACQUIRED  PRO- 
PERTY. 

Where  a  lady  at  the  date  of  her 
marriage  was  entitled  to  a  con- 
tingent interest  in  remainder  in 
real  estate,  and  was  also  entitled 
in  possession  to  two  sums  of  stock, 
and  in  the  settlement  executed  on 
her  marriage  no  mention  was 
made  of  her  interest  either  in  the 
real  estate  or  in  the  stock,  but  the 
settlement  contained  a  Covenant 
to  settle  upon  the  trusts  declared 
by  the  settlement  any  real  or  per- 
sonal property  to  which  the  hus- 
band and  wife,  or  either  of  them, 
in  right  of  the  wife,  should  **by 
gtfl,  descent,  succession  or  other- 
wise howsoever  become  entitled" 
during  the  coverture;  and  the 
wife's  contingent  interest  in  re- 
mainder in  the  real  estate  fell  into 
possession  during  the  coverture: 
Held,  that  the  words,  **  become  en- 
titled," imported  a  change  of  con- 
dition in  the  property,  and' that  the 
parties  contemplated  the  wife's 
becoming  entitled  during  tlie  co- 
verture, and  did  not  intend  to  in- 
clude property  to  which  she  was 
entitled  at  the  time  of  the  cover- 
ture ;  and  therefore  that  the  wife's 
interest  in  the  real  estate  having 
changed  during  the  coverture,  it 
fell  within  the  covenant,  but  that 
the  wife  having  been  absolutely 
entitled  to  the  two  sums  of  stock 
at  the  date  of  the  marriage,  and 
there  having  been  no  subsequent 
change  in  her  interest,  those  sums 
of  stock  did  not  come  within  the 
terms  of  the  covenant.  l/4rcher 
v.  Keilt/] 300 


COVENANT  TO  SETTLE 
FUTURE  PROPERTY. 

Where  a  covenant  to  settle  after- 
acquired  property  was  contained  in 
a  settlement  executed  on  the  mar- 
riage of  a  lady,  who  at  the  time 
was  entitled  to  a  contingent  interest 
liable  to  be  divested,  hut  which 
afterwards  fell  into  possession ;  and 
who  afterwards  became  entitled  to 
property  to  her  separate  use,  as 
to  part  of  which  there  was  a  pro- 
viso against  alienation  :  Held, 
that  the  property  to  which  the 
lady  was  contingently  entitled  at 
the  time  of  her  marriage  came 
within  the  terms  of  the  covenant, 
but  that  the  property  settled  to 
her  separate  use,  and  as  to  which 
there  was  a  proviso  against  alien- 
ation, was  not  included  in  it. 
IBrooks  V.  Keith']       .     .     .     462 

CREDITOR. 

The  rule*  that  a  solicitor  trustee 
acting  in  the  trust  shall  not  be 
allowed  profit  costs,  is  not  re- 
stricted to  cases  of  express  trust, 
but  applies  to  the  case  of  an  exe- 
cutor oi"  trustee,  though  there  be 
iM>  express  trust.  Profit  costs 
disallowed  an  executor  who  had 
acted  as  his  own  solicitor  upon  an 
objection  taken  by  a  creditor  who 
was  a  party  to  the  suit.  [Pollard 
V,  Doyie;  Keams  v.  Doyle]  .319 

CREDITOR  UNDER  WINDING- 
UP  TO  SUE  IN  FORMA 
PAUPERIS. 

Order  ex  parte  for  a  person  carrying 
in  a  claim  under  winding-up  to 
sue  in  form&  pauperis,  [/n  the 
Matter  of  the  Winding-up  Acts, 
1848  and  1849.  In  the  Matter  of 
the  Irish  Lands  Improvement  So- 
cieiy.     Ex  parte  Dry]      .     .     318 
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CROWN. 

Where  personalty  was  bequeathed  to 
persons  upon  trust  for  a  charity, 
which  failed  under  the  Mortmain 
Act,  and  there  were  no  next  of 
kin :  Held,  that  the  executor  was 
trustee  for  the  Crown.  [^Dacre  v. 
Patrickson} 182 

DEFICIENT  ESTATE. 

Where  a  legatee  files  a  bill  for  the 
administration  of  a  testator's  estate, 
whether  it  is  expressed  that  he 
does  so  on  behalf  of  himself  and 
the  other  legatees  or  not,  he  does 
in  fact  represent  them,  and  when 
all  the  debts  are  paid,  the  fund 
belongs  to  the  legatees,  and  the 
Plaintiff  is  entitled  to  his  costs  of 
suit  as  between  solicitor  and  client, 
the  fund  not  being  sufHcient  to 
pay  all  the  legacies  in  full.  [TV^o- 
mas  V.  Jones] IS^ 

DEMURRER. 

A  bill  by  executors  to  enforce  per- 
formance of  a  contract  entered 
into  by  the  Defendants  with  the 
testator  for  sale  of  leaseholds 
alleged,  as  the  fact  was,  that  the 
executors  had  not  proved.  Notice 
of  motion  for  an  injunction  was 
given ;  and  at  that  time  and 
when  the  motion  would,  but  for 
pressure  of  business,  have  been 
heard  there  was  no  probate;  but 
when  the  motion  was  actually 
heard  the  probate  was  in  Court. 
Held,  that  the  Defendants  could 
not  resist  the  motion  upon  the 
ground  of  demurrer.  Although 
executors  can  make  an  assignment, 
and  give  a  receipt  for  purchase^ 
money,  which  are  binding,  yet  a 
purchaser  is  not  bound  to  pay 
the  purchase-money  till  probate, 
because,  till  the  evidence  of  title 
exists,  the  executors  cannot  give  a 
complete  indemnity,     {^Navton  v. 


The   Metropolitan    Railway   Com' 
pany] 583 

DEPOSIT  OF  VALUE  IN 
BANK. 

Where  a  railway  company  served  a 
land  owner  with  notice  of  their 
intention  of  taking  a  portion  of 
certain  property  belonging  to  him 
for  the  purposes  of  their  railway, 
and  the  land  owner  served  upon 
the  company  a  counter  notice  re- 
quiring them  to  take  the  whole  of 
such  property.  Held,  that  the 
company  could  not  take  possession 
of  any  portion  of  the  property  un- 
til they  had  deposited  the  value  of 
the  whole  property  in  the  bank; 
and  that  it  was  not  sufficient  for 
them  to  deposit  the  value  of  that 
portion  only  of  the  land  taken  by 
them.   [Giles  v.  L.  C.  D.  Rail.  Co.] 

DEVISE  OF  INCUMBERED 
ESTATES. 

Costs  incurred  in  selling  real  es- 
tate in  an  administration  suit,  be- 
fore decree,  charged  on  such  real 
estate,  and  not  on  the  personal 
estate.  Where  it  is  ordered  that 
real  estates,  which  are  charged 
with  incumbrances,  shall  contribute 
rateably  to  the  payment  of  costs, 
such  estates  must  be  valued  for 
the  purposes  of  such  contribution 
at  the  net  values  after  payment  of 
incumbrances.  Where  the  Court 
had  declared  that  certain  devised 
estates  were  devised  subject  to  in- 
cumbrances charged  thereon,  and 
a  vendor  had  a  lien  for  unpaid  pur- 
chase-money on  one  of  such  es- 
tates, the  Court  held,  that  under 
the  circumstances  of  the  case  the 
vendor's  lien  stood  precisely  in  the 
same  position  as  any  other  incum- 
brance, and  that  it  must  be  paid 
out  of   the  particular    estate  on 
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<rhich  it  attached.     [^Darnwell  v. 
fremonger] 255 

DIRECTION  OF  COURT. 

'he  Court  in  directing  a  compromise 
under  the  19th  section  of  the  21 
&  22  Vict.  c.  60,  exercises  a  judi- 
cial discretion,  and  will  not  direct 
the  official  liquidators  to  enter  into 
a  compromise  without  having  the 
means  of  itself  forming  an  opinion 
as  to  the  propriety  of  the  compro- 
mise. Iherefore,  where  official 
liquidators  applied  to  the  Court  to 
direct  a  compromise  which  had 
been  proposed  by  a  body  of  thirty- 
five  shareholders  in  a  company, 
which  was  being  wound  up,  to  pay 
among  them  an  aggregate  sum, 
ID  discharge  of  their  liabilities  as 
shareholders,  but  without  dis- 
closing to  the  Court  the  particulars 
or  date  of  such  compromise,  the 
Court  refused  the  application.  It 
is  in  the  discretion  of  the  Court 
whether  notice  shall  be  given  to 
creditors  under  the  19th  section 
of  the  21  &  22  Vict.  c.  60.  [In 
re  Northumberland  and  Durham 
Dntrict  Banking  Company,  Ex  parte 
Totiy^ 273 

DIRECTORS. 

A  society  was  formed,  certified  and 
inrolled  as  a  benefit  building  so- 
ciety ;  its  rules  did  not  indicate  an 
intention  that  it  should  act  as  a 
beneOt  freehold  land  society.  The 
directors  bought  land,  and  mort- 
gaged it  to  secure  money  borrowed 
for  the  purchase,  and  certain  mem- 
bers acting  as  trustees  covenanted 
to  pay  the  mortgage  debt,  and 
under  that  covenant  they  had  to 
pay  money.  It  did  not  appear  that 
every  member  acquiesced  in,  or  was 
even  cognizant  of  the  transaction. 
Held,  that  the  act  of  the  directors 
and  trustees  was  ultr^  vires,  and 


the  trustees  could  not  compel  con- 
tribution among  the  thareholdert 
to  recoup  their  loss*  {Im  re  Kent 
Benefit  Building  Socieijf]        .  417 

DISCLAIMER  AT  THE  BAR. 

Upon  a  petition  for  the  appointment 
of  new  trustees  by  the  Court,  it  is 
not  necessary  that  a  disclaiming 
trustee,  who  has  never  acted, 
should  disclaim  by  deed,  but  a 
disclaimer  by  his  counsel  at  the 
bar  is  sufficient.  [Foster  v.  Daw^ 
ber] 172 

DISCLAIMER. 

What  disclaimer  entitles  a  defendant 
to  his  costs.  [fFan/  ▼.  Shake^hafi] 

269 

DISCLAIMING  TRUSTEE. 

Upon  a  petition  for  the  appointment 
of  new  trustees  by  the  Court,  it  is 
not  necessary  that  a  disclaiming 
trustee,  who  has  never  acted, 
should  disclaim  by  deed,  but  a  dis- 
claimer by  his  counsel  at  the  bar 
is  sufficient.     [Foster  ▼.  Dawber'] 

172 

DISCRETION  IN  THE  COURT. 

The  Court  will  exercise  its  discre- 
tion as  to  whether  it  will  order  the 
removal  of  a  trustee  on  the  ground 
of  bankruptcy,  under  the  ISOth 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13 
Vict.  c.  106),  and  it  is  not  suffi- 
cient merely  to  show  the  fact  of 
bankruptcy  to  induce  the  Court  to 
make  such  an  order.  Therefore, 
where  a  trustee  became  bankrupt 
in  1855,  and  in  1856  obuined  a 
first-class  certificate,  and  had  since 
been  appointed  to  a  position  of 
trust,  and  in  1860  a  petition  was 
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presented  for  his  removal  on  the 
ground  of  his  bankruptcy  in  1855, 
and  also  on  the  ground  of  vexatious 
conduct ;  but  the  petition  did  not  al- 
lege that  his  continuing  in  the  trust 
would  endanger  the  trust  property. 
Held,  that  it  was  not  compulsory 
on  the  Court  to  make  an  order  for 
the  removal  of  such  trustee,  but 
that  it  had  a  discretion  and  dis- 
missed the  petition  with  costs.  In 
all  cases  where  jurisdiction  is  given 
to  the  Court  by  act  of  parliament 
by  the  words  *'  it  shall  be  lawful,*' 
those  words,  unless  they  are  con- 
trolled by  other  parts  of  the  act, 
give  the  Court  a  discretion  in 
the  exercise  of  that  jurisdiction. 
Charges  of  vexatious  conduct  as  a 
ground  for  the  removal  of  a  trus- 
tee must  be  made  by  bill,  and  not 
by  petition.     [^Re  Bridgman]    164 

DISSOLUTION. 

Where  partners  who  are  so  under 
contract  for  a  fixed  period,  there 
being  no  specific  power  by  the 
contract  to  dissolve,  so  conduct 
themselves  that  mutual  confidence 
is  impossible,  the  Court  will  of  its 
own  authority,  dissolve  the  part- 
nership against  the  will  of  one  of 
the  partners.  IBaxterv.  Weit]  173 

DISTRINGAS. 

Distringas  discharged,  with  costs, 
where  made  applicable  by  the  per- 
son who  obtained  the  writ  to  a  sum 
of  stock,  which  was  not  the  par- 
ticular stock  mentioned  in  the 
affidavit  on  which  the  writ  had  been 
ffranted.  General  practice  of  the 
Bank  of  England^  with  reference 
to  writs  of  distringas,  observed 
upon.     [In  re  Crois],     .     .     580 

DOWER. 
A.  B.  died  intestate,  seised  of  real 


estates,  under  which  were  seams 
of  coal,  but  no  mines  had  been 
opened  at  the  time  of  his  death. 
U|)on  a  bill  being  filed  in  May, 
1845,  by  his  infant  daughter  and 
heiress  at  law,  by  her  next  friend, 
for  the  administration  of  his  estate, 
it  was,  by  the  order  of  the  Court, 
on  further  directions,  dated  the 
24th  of  May,  1846,  declared,  that 
the  intestate's  widow  was  entitled 
to  dower  out  of  his  freehold  es- 
tates, and  it  was  referred  back  to 
the  Master  to  inquire  what  was 
due  to  the  widow  for  dower  from 
the  death  of  the  intestate,  and  the 
widow  was  appointed  receiver  of 
the  rents  and  profits  of  the  real 
estate,  and  was  directed  tonay  the 
interest  of  a  sum  to  be  raised  by 
mortgage,  to  retain  a  sum  for  the 
maintenance  of  the  infant,  and  to 
pay  the  residue -of  the  rents  and 
profits  into  Court,  to  the  account 
of  the  infant  Plaintiff,  and  the 
Master  was  ordered  to  prosecute 
an  inquiry,  directed  by  the  decree 
on  the  hearing  (dated  the  12th  of 
December,  1845,)  respecting  the 
leasing  the  intestate's  estates  for 
coal  mines.  Under  an  order  of  the 
Court  of  the  7th  of  March,  1855, 
the  widow,  as  receiver,  felled  poles 
and  small  timber  on  the  real  es- 
tate, and  accounted  for  the  pro- 
ceeds of  the  sale  in  passing  her 
accounts.  On  the  28th  of  April, 
1855,  the  widow  again  married. 
On  the  2drd  of  April,  1856,  the 
Master,  by  his  report,  found  it 
would  be  fit  that  the  whole  estate 
should  be  let  for  coal  mines.  On 
the  8th  of  May,  1856,  an  order 
was  made,  approving  of  a  provi- 
sional agreement  entered  into  for 
a  lease,  and  directing  that  the 
ageement  should  be  carried  out  by 
a  lease  to  be  settled  by  the  Judge 
in  chambers.  A  lease  dated  the 
15  th  day  of  November,  1857,  was 
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settled  in  chambers,  in  which  the 
infant  PJaintiff  granted  and  de- 
mised, and  the  widow,  as  guardian, 
with  the  consent  of  her  second 
husband,  granted,  demised,  leased 
and  confirmed,  all  the  mines  under 
the  estate,  except  within  a  certain 
area  round  a  house,  the  rents  and 
royalties,  (and,  amongst  others,  a 
renter  sum  of  4/.  4«.  for  every  acre 
of  the  surface  used  for  raising  coal, 
&c.)»  being  reserved  to  the  infant 
Plaintiff  All  the  covenants  were 
entered  into  by  or  with  the  infant. 
Heldy  1st,  that  the  proceedings 
which  had  taken  place  in  the  suit 
did  not  amount  to  an  assignment 
of  dower.  2ndly.  That  the  widow 
was  entitled,  in  respect  of  her 
dow#,  to  one-third  of  the  yearly 
income  which  had  arisen,  or  might 
arise,  from  the  amount  of  the  pur- 
chase-money of  poles  and  small 
limber  cut  and  sold  under  the  di- 
rection of  the  Court.  3rdly.  That 
as  the  lease  was  intended  to  be 
made  for  the  benefit  of  the  infant 
alone,  the  widow  was  not  entitled, 
in  respect  of  dower,  to  any  benefit 
from  the  rents  and  profits  of  the 
mines  and  minerals  opened  and 
raised  since  the  decease  of  her 
husband,  the  intestate.  Held,  also, 
that  until  an  assignment,  the  widow 
was  entitled  to  one-third  of  the 
rents  of  the  real  estate  of  the  land, 
exclusive  of  the  rents  and  profits 
of  the  mines,  but  inclusive  of  the 
rents  paid  by  the  lessees  for  any 
portion  of  the  surface  of  the 
land  used  for  the  purpose  of 
the  mines.  And  scmble,  that 
a  widow  dowable  of  the  real  es- 
tate of  her  husband,  not  having 
done  any  act  to  preclude  her  from 
doing  so,  may  claim  one- third  of 
the  income  of  the  proceeds  arising 
from  the  royalties  of  mines  opened 
after  her  husband's  decease,  but 
that  she  is  not  entitled  to  one- third 


of  the  royalties  as  corpus.     [^Dlc- 
kin  V.  Hamer]       ....     28 1 

EVIDENCE. 

Rules  of  practice  as  to  a  Defendant 
reading  his  own  answer,  or  the 
answer  of  a  co-Defendant,  on  mo- 
tion for  a  decree.  [Steveng  v, 
Heathcole] 138 

EXCEPTIONS. 

1.  Where  a  Defendant,  who  was  the 
surviving  partner  in  a  firm  of 
commission  wine- merchants,  being 
required  to  set  out  in  his  answer 
an  account  of  the  partnership  as- 
sets, liabilities  and  dealings  for 
the  six  months  preceding  the  death 
of  the  deceased  partner,  set  out  the 
account  in  a  book  which  he  re- 
ferred to  in  his  answer,  but  refused 
to  set  it  out  in  his  answer,  on  the 
ground  that  he  would  thereby  dis- 
close private  matters,  and  the 
Plaintiff  excepted  for  insuffi- 
ciency :  Tlie  Court  allowed  the 
exception,  and  held,  that  the  De- 
fendant ought  to  have  set  out  the 
account  in  a  schedule  to  his  an- 
swer, and  that  the  objection,  that  the 
names  of  the  customers  were  pri- 
vileged, did  not  apply  to  such  a 
case.     "ITelJord  v.  Ruskin']   .   148 

2.  Under  the  new  practice  it  is  not 
necessary  to  introduce  charges, 
suggesting  imagined  facts,  to  found 
an  interrogatorv ;  so  that  where  a 
bill  charged  the  existence  of  a 
mortgage  known  to  the  Plaintiff, 
but  did  not  charge  that  there  were 
others,  an  interrogatory  '*  whe- 
ther there  were  others,"  was  held 
to  be  correct.  A  plea  of  privi- 
lege by  the  answer,  alleging  that 
the  Defendant  has  acquired  infor- 
mation as  solicitor  of  A.  B.,  act- 
ing as  such  in  relation  to  the  mat-  . 
ters  inquired  after,  but  not  alleging 
that  he  acquired  it  from  the  client. 
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is    insufficient.       Where    a    bill 

grayed  alternative  relief,  and  each 
ranch  of  the  relief  prayed  was  in 
effect  complete  relief.  Held,  that 
a  Defendant  cannot  protect  him- 
self from  answering,  on  the  ground 
that  as  to  one  branch  of  the  relief 
the  bill  would  be  demurrable,  for 
that  would  be  a  demurrer  to  the 
whole  bill.     [Marsh  v.  Keiih'] .  342 

EXECUTORS. 

1.  Where  personalty  was  bequeathed 
to  persons  upon  trust  for  a  charity, 
which  failed  under  the  Mortmain 
Acty  and  there  were  no  next  of  kin : 
Held,  that  the  executor  was  trustee 
for  the  crown.  [Dacre  v.  Patrick- 
son]    182 

2.  Where  leaseholds  were  devised  to 
three  trustees  and  executors,  and 
one  of  them  having  died,  the  two 
surviving  trustees  and  executors 
(one  of  whom  had  never  acted  as 
executor),  under  an  urder  of  the 
Court,  assigned  the  leaseholds  in 
trust  for  themselves  and  a  newly- 
appointed  trustee:  Held,  that  by 
such  assignment  the  leaseholds 
vested  in  them  qua  trustees  and  not 
qua  executors,  and  that  they  were 
not  entitled  to  an  indemnity  upon 
assigning  them  to  the  person  en- 
titled under  the  will.  Where  an 
executor  fairly  represents  every- 
thing to  the  Court  a  decree  direct- 
ing him  to  deal  with  the  property 
must  operate  as  an  indemnity  to 
him.  The  act  of  the  22  &  23  Vict, 
c.  35  is  retrospective  in  its  opera- 
tion.    [Smith  V.  Smith]  .     .     384 

EXECUTORS'  INDEMNITY. 

Fund  which  had  been  set  apart  out 
of  residue  to  indemnify  executors 
in  respect  of  leaseholds  of  testator 
ordered  to  be  paid  out  to  residuary 
legatee,  such  indemnity,  since  the 
passing  of  the  Law  of  Property 
Vol.  I. 


Amendment  Act,  being  no  longer 
necessary.  The  27th  section  of  the 
Law  of  Property  Amendment  Act 
is  retrospective  in  its  operation. 
[Dodson  V.  Sammell]  •     .     .     575 

EXECUTORS,  RIGHTS  OF. 

A  bill  by  executors  to  enforce  per- 
formance of  a  contract  entered 
into  by  the  Defendants  with  the 
testator  for  sale  of  leaseholds  al- 
leged, as  the  fact  was,  that  the 
executors  had  not  proved.  No- 
tice of  motion  for  an  injunction 
was  given,  and  at  the  time  and 
when  the  motion  would  but  for 
pressure  of  business  have  been 
heard,  there  was  no  probate,  but 
when  the  motion  was  actually 
heard  the  probate  was  in  Court. 
Held,  that  the  Defendants  could 
not  resist  the  motion  upon  the 
ground  of  demurrer.  Although 
executors  can  make  an  assignment 
and  give  a  receipt  for  purchase- 
money  which  are  binding,  yet  a 
purchaser  is  not  bound  to  pay  the 
purchase-money  till  probate,  be- 
cause till  the  evidence  of  tide 
exists  the  executors  cannot  give  a 
complete  indemnity.  [Newton  v. 
The  Metropolitan  Raumay  Com* 
Tpany] 583 

EXECUTORY  DEVISEE. 

Where  a  person  becomes  entitled 
under  a  will  to  copyholds,  whether 
by  remainder,  originally  vested  or 
by  contingent  remainder  or  exe- 
cutory devise,  which  has  become 
vested  by  the  happening  of  the 
contingency,  he  comes  in  directly 
under  the  will,  and  therefore  as 
between  himself  and  the  lord  o^  the 
manor  he  is  entitled  to  the  benefit 
of  the  admittance  of  the  first  de- 
visee under  the  will.  The  Court 
will  not  allow  the  possession  of  a 
receiver  appointed  by  the  Court  to 
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be  disturbed  without  the  leave  of 
the  Court.  [Randfield  v.  Randfield] 

310 

EXONERATION. 

Under  a  direction  to  pay  debts, 
mortgage  debts  are  included. 
Therefore,  where  a  testator  di- 
rected his  trustees  to  stand  pos- 
sessed of  his  residuary  estate, 
"  subject  in  the  first  place  to  the 
payment  of  my  just  debts,  funeral 
and  testamentary  expenses,"  and 
in  a  subsequent  part  of  his  will, 
empowered  his  trustees  to  '*  satisfy 
any  debts  owing  or  claimed  to  be 
owing  by  me  or  from  my  estate, 
and  any  liabilities  to  which  I  or  my 
estate  may  be  liable."  Held  that 
thisVas  a  sufficient  indication  of 
intention  to  exonerate  a  mortgaged 
estate,  and  that  the  mortgage  debt 
charged  thereon  must  be  paid  out 
of  the  residuary  estate.  iStone  y. 
Parker] 212 

FIXED  LEGACIES. 

Where  a  testatrix  appointed  600/.  to 
a  trustee  upon  trust  to  invest  and 
pay  75L  to  each  of  her  daughters, 
and  to  apply  the  income  of  the 
residue  for  the  benefit  of  her 
granddaughter  till  she  attained 
seventeen,  and  then  to  pay  100/. 
more  to  each  of  her  daughters, 
and  apply  the  income  of  the  re- 
sidue for  the  benefit  of  her  grand- 
daughter till  she  attained  twenty- 
one,  and  then  to  pay  such  residue 
to  the  granddaughter  for  her 
own  absolute  use  and  benefit ; 
and  the  fund  had  been  diminished 
by  certain  costs  and  was  insuffi- 
cient. Held,  that  the  gift  of  the 
residue  to  the  granddaughter  was 
not  a  gift  of  a  fixed  sum,  but  only 
of  what  might  be  left  after  pay- 
ment of  the  fixed  legacies,  and 
that,  therefore,  the  legacies  to  the 
daughters  must  be  paid  in  priority, 


and  were  not  liable  to  abate  pari 
passu  with  the  residue.  \Harley 
V.  Moon] 623 

FORECLOSURE. 

Although  there  is  in  a  mortgage 
deed  a  covenant  to  pay  principal 
and  interest,  a  mortgagee  cannot, 
in  foreclosing,  have  an  account  of 
arrears  of  rent  for  more  than  six 
years.  But  if  there  is  a  term  in  a 
trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears,  and  it  is  the 
same  if  there  is  an  agreement  that 
an  outstanding  terra  shall  be  as- 
signed in  trust.  A  term  outstand- 
ing in  a  trustee  for  a  mortgagor, 
and  to  attend,  is  not  so  merged  by 
the  8  &  9  Vict.  c.  112,  as  to  pre- 
vent the  mortgagor  assigning  it  to 
a  trustee  as  a  security  for  the 
mortgage  debt.    [Shaw  v.  Johnson] 

412 

FOREIGN  COURT,  CASE  FOR. 

In  a  case  of  conflict  of  opinions  on 
a  question  of  pure  and  difBcult 
Scotch  law,  the  Court  will  not  de- 
cide on  the  usual  evidence,  the 
opinions  of  advocates,  but  will 
send  a  case  to  the  Scotch  Court. 
But  it  is  matter  of  discretion  in 
this  Court.  Mode  in  which  the 
case  is  prepared.    [Lord  v.  Colvin] 

24 

FORM  OF  SETTLEMENT. 

Where  a  person  entitled  to  a  share 
in  a  fund  in  Court,  and  her  incum- 
brancer or  assignee  are  before  the 
Court,  and  one  set  of  costs  only  is 
allowed  in  respect  of  that  share, 
those  costs  are  given  to  the  in- 
cumbrancer or  assignee.  In  giv- 
ing effect  to  the  wife's  equity  to  a 
settlement  of  a  fund  in  Court,  the 
rule  of  settling  half  on  the  wife  is 
departed   from  either   where   the 
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.fund  is  very  small  and  the  hus- 
band is  not  in  a  position  to  main- 
tain his  wife,  or  where  the  husband 
has  received  a  much  larger  amount 
in  right  of  his  wife  without  ap- 
propriation for  her  maintenance. 
Where  the  fund  settled  by  the 
Court  has  been  assigned,  the  Court, 
after  providing  for  the  wife  and 
her  children,  declares  an  ultimate 
trust  in  case  of  the  wife  dying  in 
the  husband's  lifetime  without 
issue  in  favour  of  the  assignee. 
[  Ward  V.  Yates]      ....     80 

FRAUDULENT  TRUSTEES 
ACT,  PROCEEDINGS  UN- 
DER (20  &  21  Vict.  c.  54). 
SANCTION  OF  THE 
COURT. 

The  Court  sanctioned  proceedings 
under  the  13th  section  of  the  20 
&  21  Vict.  c.  54,  upon  an  affidavit 
stating  that  a  trustee  had  paid 
1,409/.  into  his  private  bankers, 
had  drawn  out  the  whole  with  the 
exception  of  28/.,  and  had  paid  a 
private  debt  of  150/.  out  of  the 
trust  fund,     llf^adham  v.  Rigg] 

216 

FUND  IN  COURT. 

Although  the  Court  will  not  order 
payment  to  a  defaulting  receiver 
of  his  share  in  the  estate  under 
administration  until  he  has  made 
good  his  default,  yet  the  same 
principle  does  not  apply  as  against 
bis  assignees  to  the  case  of  a 
share  devolving  on  such  defaulting 
receiver  in  his  character  of  next 
of  kin  of  a  person  originally  en- 
titled to  a  share  in  the  same  estate, 
notwithstanding  that  such  share 
may  have  been  paid  into  Court 
with  the  assent  of  the  personal 
representative  of  the  person  so 
originally  entitled  to  the  share,  but 


in  the  absence  and  without  the  as- 
sent of  the  assignees  of  such 
defaulting  receiver.  \_Brandon  v. 
Brandon] 16 

GIET  OF  PERSONALTY  TO 

HEIRS. 

Where  a  testator  bequeathed  per- 
sonalty '* equally  between  the  heirs 
of  my  late  uncle,  WiUiam  Neve, 
John  Neve,  and  my  aunt  Penelope 
Fronds,**  all  three  of  whom  were 
dead  at  the  date  of  the  will.  Held, 
that  the  heirs  at  law  of  those  three 
persons  living  at  the  death  of  the 
testator,  and  not  their  next  of  kin, 
were  entitled.  The  decision  in 
Evans  v.  Salt,  6  Beav.  267,  dis- 
approved of.   [In  re  Rootes]  .  228 

GUARDIAN  AD  LITEM. 

Where  an  infant  is  entitled  to  appear 
as  respondent  on  a  petition,  whe- 
ther in  a  matter  or  a  cause,  he 
must  appear  by  a  duly  constituted 
guardian  ad  litem.  Costs  of  trus- 
tees who  had  been  served  and  ap- 
peared on  a  petition  by  a  tenant 
for  life,  for  investments  of  railway 
purchase-monies  allowed  against 
the  company.  [Ifi  re  Duke  of 
Cleveland's  Harte  Estates]     •     46 

IMPLIED  GIFT. 

A  testator  by  will  bequeathed  his 
residue  equally  among  his  seven 
children,  and  by  a  codicil  revoked 
the  share  given  by  his  will  to  one 
of  his  sons  and  gave  the  same  to  his 
trustees  upon  trust  at  their  uncon- 
trolled discretion,  to  apply  the 
same  or  such  parts  thereof  as  they 
should  think  proper  for  the  per- 
sonal maintenance  and  support,  or 
otherwise  for  the  benefit  of  his 
said  son,  or  otherwise  to  apply  the 
same  in  augmentation  of  the  shares 
of  the    testator's   other   children. 
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The  trustees  did  not  exercise  the 
power,  but  paid  the  share  in  ques- 
tion into  the  Court  under  the 
Trustee  Relief  Act.  Held,  that 
there  being  no  gift  in  favour  of 
the  person  who  would  be  benefited 
by  the  exercise  of  the  power,  as  in 
Browne  v.  Higgs  (4,  5,  8  Vesey), 
no  gifl  could  be  implied,  and  there- 
fore, that  there  was  an  intestacy 
with  respect  to  the  share.  \^Re 
Eddowes] S95 

INDEMNITY. 

Where  leaseholds  were  devised  to 
three  trustees  and  executarS|  and 
one  of  them  having  died,  the  two 
surviving  trustees  and  executors 
(one  of  whom  had  never  acted  as 
executor)  under  an  order  of  the 
Court  assigned  the  leasehold  in 
trust  for  themselves  and  a  newly 
appointed  trustee.  Held,  that  by 
such  assignment  the  leaseholds 
vested  in  them  qu^  trustees  and 
not  qua  executors,  and  that  they 
were  not  entitled  to  an  indemnity 
upon  assigning  them  to  the  per- 
son entitled  under  the  will.  Where 
an  executor  fairly  represents  every- 
thing to  the  Court,  a  decree  direct- 
ing him  to  deal  with  the  property 
must  operate  as  an  indemnity  to 
him.  •  The  act  of  the  22  &  23 
Vict.  c.  35,  is  retrospective  in  its 
operation.  [^Smilh  v.  Smith']  .  384 

INFANTS. 

Where  an  infant  is  entitled  to  appear 
as  respondent  on  a  petition,  whe- 
ther in  a  matter  or  a  cause,  he 
must  appear  by  a  duly  constituted 
guardian  ad  litem.  Costs  of  trus- 
tees who  had  been  served  and  ap- 
peared on  a  petition  by  a  tenant 
for  life,  for  investments  of  railway 
purchase-monies  allowed  against 
the  company.  [In  re  Duke  of 
Cleveland's  Harte  Estates]      .     46 


INJUNCTION. 

1.  The  Court  of  Chancery  exercises 
a  discretion  in  permitting  acions 
at  law  to  proceed,  but  it  will  never 
permit  its  decisions  to  be  ques- 
tioned in  a  Court  of  Law.  There- 
fore, where  an  action  of  trover 
was  brought  against  a  sheriff  for  an 
ejectment  under  a  writ  of  assistance 
issued  in  pursuance  of  an  order 
of  the  Court,  an  injunction  was 
granted,  restraining  further  pro- 
ceedings in  such  action,  although 
the  action  also  sought  damages  for 
a  trespass  by  the  sheriff  in  taking 
chattels  not  included  in  the  order. 
[Walker  v.  MicklethwaW]  .     .     49 

2.  A  shareholder  in  a  company,  who 
was  also  a  creditor  of  the  com- 
pany, obtained  judgment  against 
the  company  for  money  due  to 
him.  The  assets  of  the  company 
had  been  assigned  to  another  com- 

*pany  of  which  he  had  become  a 
shareholder,  and  not  being  able  to 
obtain  payment  of  his  debt,  he 
gave  notice  under  the  68th  section 
of  the  Joint  Stock  Companies  Re- 
gistration Act,  (7  &  8  Vict.  c.  110.) 
to  another  shareholder  in  the  first 
company,  who  had  not  become  a 
shareholder  in  the  second  company, 
that  he  should  proceed  against  him 
individually  to  recover  the  debt. 
Upon  a  bill  for  an  injunction  by  the 
shareholder  so  proceeded  against, 
to  restrain  the  proceedings  at  law, 
but  without  asking  for  other  relief. 
Held,  that  the  Court  of  Common 
Law  had  full  jurisdiction  to  deal 
with  the  case,  and  the  Injunction 
was  refused  with  costs.  [^Hardinge 
V.  Webster'] 101 

3.  Where  a  defendant  to  a  bill  filed 
for  an  injunction  to  restrain  the 
infringement  of  a  patent,  or  for 
leave  to  bring  an  action  at  law, 
stated  by  his  answer  that  the  in- 
vention was  not  novel,  and  that 
the  PlaintifTs  patent  was  invalid, 
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the  Court  on  a  motion  by  the 
Plaintiff,  without  his  having  made 
an  affidavit  as  to  the  novelty  of 
the  invention  or  validity  of  the 
patent,  refused  to  grant  him  an 
injunction  or  to  give  leave  to  bring 
an  action  unless  he  produced  a 
clear  and  distinct  affidavit  that 
the  invention  was  novel  and  the 
patent  valid,  but  allowed  the  motion 
to  stand  over  for  that  purpose. 
[  IVhitton  V.  Jennings]    .     .     .110 

4.  Where  a  bill  was  filed  by  a 
single  shareholder  against  the  di- 
rectors of  a  banking  company  and 
the  banking  company,  for  an  in- 
junction to  restrain  the  directors 
from  paying  a  dividend  already 
declared,  and  from  declaring  or 
paying  any  future  dividends  ex- 
cept out  of  the  profits  of  the 
bank,  but  the  other  shareholders 
were  not  before  the  Court.  The 
Court  granted  an  injunction  as  to 
future  dividends,  but  refused  to 
restrain  the  payment  of  the  divi- 
dend which  had  been  declared,  on 
the  ground  that  the  declaration  of 
the  dividend  cave  the  shareholders 
a  legal  right  to  the  payment  of 
that  dividend,  and  that  the  Court 
would  not  in  the  absence  of  the 
shareholders  interfere  with  that 
right.  A  Plaintiflf  in  order  to 
enable  him  to  file  a  bill  on  behalf 
of  himself  and  other  persons,  must 
have  a  common  interest  with  such 
persons.  [^Fawceit  \ ,  Laurie]  .  192 

5.  A  Court, of  Equity  interferes,  by 
injunction,  to  prevent  an  injury  in 
respect  of  a  legal  right,  simply  on 
the  ground  of  the  damage  it  pro- 
duces to  property,  and  the  juris- 
diction of  the  Court  is  not  confined 
to  restraining  injury  to  the  enjoy- 
ment and  comfort  in  the  occupa- 
tion ;  therefore,  it  is  not  necessary 
that  a  Plaintiff  filing  a  bill  for  an 
injunction  to  restrain  such  an  in- 
jury should  be  in  the  actual  oc- 


cupation of  the  property.  Where 
a  Plaintiff  filed  a  bill  for  an  injunc- 
tion to  restrain  the  erection  of  an 
addition  to  the  house  adjoining 
one  of  his  own,  so  as  to  interfere 
with  his  windows,  which  he  alleged 
were  ancient  lights,  some  of  which 
had  been  recently  enlarged  and 
some  new  lights  had  been  opened, 
and  an  interim  order  had  been 
granted :  Upon  a  motion  for  an  in- 
junction, the  Court  gave  the  Plain- 
tiff liberty  to  bring  an  action  at 
law,  but  allowed  the  Defendant  to 
proceed  with  the  new  building  to 
a  specified  height,  on  his  under- 
taking to  abide  by  any  order  the 
Court  might  make  as  to  pulling 
down  any  addition  which  might  be 
made  to  the  erection  complained 
of  by  the  bill,  and  also  undertaking 
to  admit  at  the  trial  that  the  erec- 
tion had  been  carried  to  such 
specified  height.  Form  of  order. 
The  case  of  Renshaw  v.  Bean  MS 
Q.  B.  lis),  commented  on.  [frtT- 
son  V.  ToTvnend]       ....  d24 

INSOLVENT  ESTATE. 

Order  made  under  the  44th  section 
of  the  15  &  16  Vict.  c.  86,  in  a 
creditors*  suit,  for  the  appointment 
of  a  person  to  represent  the  de- 
ceased debtor  under  an  annuity 
deed,  where  there  was  no  such  re- 
presentative, upon  a  motion  sup- 
ported by  an  affidavit  that  afler 
payment  of  incumbrances  out  of 
the  proceeds  of  the  sale  no  sur- 
plus would  be  lefl,  and  upon  notice 
being  given  to  ihe  debtor's  next  of 
kin,  who  were  entitled  to  take  out 
administration.  [Davies  v.  Boul' 
cott] 23 

INTEREST  ON  DEBENTURE 

COUPONS. 

Interest  payable  on  coupons  to  de- 
bentures,   though    payable    half- 
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should  thereafter  become  bankrupt 
or  insolvent,  &c.,  or  if  by  his  act 
or  default,  the  rents,  &'C.  should 
become  vested  in  or  payable  to 
any  other  person.  The  tenant  for 
]ite  was  insolvent  before  the  date 
of  the  will,  there  was  the  usual 
power  of  attorney,  and  judgment 
was  entered  up,  but  nothing  further 
done  and  the  tenant  for  life  did 
not  in  any  manner  alienate  after 
the  date  of  the  will:  Held,  that 
judgment  without  more  only  ope- 
rated as  an  equitable  charge,  and 
did  not  vest  the  rents  in  or  make 
them  payable  to  assignees.  That 
upon  the  authorities,  and  in  par- 
ticular Manning  v.  Chambers,  the 
insolvency  before  the  date  of  the 
will  was  within  the  words,  "  shall 
thereafter  become  bankrupt,*'  &c. 
\_Seymour  v.  Lucas']    .     .     .     177 

JURISDICTION. 

1 .  A  company  incorporated  by  act  of 
parliament  cannot  exercise  its 
powers  or  apply  its  capital,  except 
in  strict  conformity  with  the  act. 
An  act  of  parliament  constituting 
a  railway  company  is  a  contract 
between  the  company  and  the 
public,  the  performance  of  which 
the  public  has  an  interest  in  en- 
forcing, and  therefore  a  railway 
company  with  the  ordinary  powers 
was  restrained  from  carrying  on 
the  business  of  coal  merchants  at 
the  suit  of  the  Attorney-General 
on  the  relation  of  a  stranger  to  the 
company.  The  7  &  8  Vict.  c. 
^5,  ss.  16,  17,  and  the  17  &-18 
Vict.  c.  31,  do  not  take  away  the 
jurisdiction  of  the  Court  or  of  the 
Attorney-General.  [^Attorney- Ge- 
neral V.  Great  Northern  Railway 
Company] 154 

2.  The  Court  will  not  upon  the 
question  whether  an  appearance 
shall  be  entered  for  a  Defendant 


enter  into  the  question  of  jurisdic- 
tion. Therefore,  where  a  Plain- 
tiff moved  for  leave  to  enter  an 
appearance  for  the  Defendant,  her 
majesty's  secretary  of  state  for 
war,  and  the  Defendant  appeared 
on  such  motion  under  protest  and 
raised  the  question  as  to  the  juris- 
diction of  the  Court  upon  a  bill 
submitting  that'the  proper  course 
would  have  been  by  petition  of 
right,  the  Court  refused  to  enter 
into  the  question  of  jurisdiction, 
and  gave  the  Plaintiff*  leave  to 
enter  an  appearance  for  the  De- 
fendant.    [Felk'm  V.  Lord  Herbert] 

608 

LEASEHOLDS. 

1.  Where  leaseholds  were  devised  to 
three  trustees  and  executors,  and 
one  of  them  having  died,  the  two 
surviving  trustees  and  executors 
(one  of  whom  had  never  acted  as 
executor),  under  an  order  of  the 
Court,  assigned  the  leaseholds  in 
trust  for  themselves  and  a  newly 
appointed  trustee:  Held,  that  by 
such  assignment  the  leaseholds 
vested  in  them  qua  trustees  and 
not  qua  executors,  and  that  they 
were  not  entitled  to  an  indemnity 
upon  assigning  them  to  the  person 
entitled  under  the  will.  Where  an 
executor  fairly  represents  every- 
thing to  the  Court,  a  decree  di- 
recting him  to  deal  with  the 
property  must  operate  as  an  in- 
demnity to  him.  The  act  of  the 
22  &  ftS  Vict.  c.  35  is  retros- 
pective in  its  operation.  [Smith 
v.  Smith] 384 

2.  Fund  which  had  been  set  apart 
out  of  residue  to  indemnify  exe- 
cutors in  respect  of  leaseholds  of 
testator  ordered  to  be  paid  out  to 
residuary  legatee,  such  indemnity 
since  the  passing  of  the  Law  of 
Property   Amendment  Act  being 
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no  longer  necessary.  The  27th 
section  of  the  Law  of  Property 
Amendment  Act  is  restrospective 
in  its  operation.  \_Dodt(m  v.  Sam" 
meir\ 675 

LEAVE  TO  BRING  ACTION 

AT  LAW. 

Where  a  Defendant  to  a  bill  filed 
for- an  injunction  to  restrain  the 
infringement  of  a  patent  or  for 
leave  to  bring  an  action  at  law 
stated  by  his  answer,  that  the  in- 
vention was  not  novels  and  that 
the  PlaintifTs  patent  was  invalid, 
the  Court  on  a  motion  by  the 
Plaintiff,  without  his  having  made 
an  affidavit  as  to  the  novelty  of 
the  invention  or  validity  of  the 
patent,  refused  to  grant  him  an 
mj unction  or  to  give  leave  to 
bring  an  action,  unless  he  produced 
a  clear  and  distinct  affidavit  that 
the  invention  was  novel  and  the 
patent  valid,  but  allowed  the 
motion  to  stand  over  for  that 
purpose.     {^fVhiUon   v.   Jennings] 

110 

LEGACY  CHARGED  ON  REAL 

ESTATE. 

A  testator  gave  a  legacy  on  the 
death  of  his  granddaughter  to  her 
child  or  children  td  be  paid  to 
such  child  or  children  at  his,  her 
or  their  respective  ages  of  twenty- 
one  years,  and  directed  that  the 
shares  of  such  child  or  children  as 
at  the  time  of  his  granddaughter's 
death  should  be  under  the  age  of 
twenty-one  years,  should  bear  in- 
terest at  the  rate  of  51,  per  cent., 
and  charged  the  legacy  on  his  re- 
siduary real  and  personal  estate, 
and  the  personal  estate  was  de- 
ficient. The  granddaughter  died 
leaving  one  child,  who  afterwards 
died    under     twenty-one:     Held, 


that  the  legacy  sank  into  and 
was  not  raisable  out  of  the 
testator's  real  estate.  [^Parker  ▼. 
Hodgson] 568 

LEGATEE'S  SUIT. 

Where  a  legatee  files  a  bill  for  the 
administration  of  a  testator's  es- 
tate, whether  it  is  expressed  that 
he  does  so  on  behalf  of  himself  and 
the  other  legatees  or  not,  he  does 
in  fact  represent  them  ;  and  when 
all  the  debts  are  paid,  the  fund 
belongs  to  the  legatees,  and  the 
Plaintiff  is  entitled  to  his  costs 
of  suit  as  between  solicitor  and 
client,  the  fund  not  being  sufficient 
to  pay  all  the  legacies  in  full. 
[^Tkomas  v.  Jones]      .     .     .     134 

LIMITATION  OVER. 

A  testator  bequeathed  the  residue  of 
his  estate  to  trustees  upon  trust  to 
transfer  one  moiety  to  his  sister, 
and  the  other  moiety  to  his  three 
brothers,  Richard^  James  Jenkinson 
and  John,  and  directed  that  ** should 
not  my  said  brother  Richard  Green^ 
who  IS  supposed  to  be  now  alive 
and  resident  in  Australia^  make 
any  claim  to  the  shares  and  in- 
terests in  the  said  several  trust 
monies  to  which  he  may  become 
entitled  under  this  my  will,  within 
the  time  or  space  of  three  years 
next  afler  my  decease,"  then  the 
trustees  were,  at  the  expiration  of 
such  three  years,  to  transfer  the 
'*  shares  and  interests  of  the  said 
Richard  GreetC  unto  his  sister  and 
two  brothers,  James  Jenkinson  and 
John,  in  equal  shares.  Richard 
Green  died  in  the  lifetime  of  the  tes- 
tator. Held,  that  Richard  Greens 
share  in  the  residue  did  not  lapse 
by  his  death  without  claiming  it, 
but  that  it  passed  by  the  gift  over 
to  the  sister  and  two  surviving 
brothers.  J^Re  Greenes  Estate.]  68 
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LOAN  BY  DIRECTOR  TO 
COMPANY. 

The  clause  contained  in  the  29th 
section  of  the  Joint  Stock  Com- 
panies Registration  Act  (7  &  8 
Vict.  c.  110),  requiring  every  con- 
tract or  dealing  in  which  a  director 
is  interested  to  be  submitted  to  the 
next  general  or  special  meeting  of 
the  shareholders  to  be  summoned 
for  that  purpose,  is  not  confined 
to  contracts,  or  dealings  ejusdem 
generis  with  the  contracts  refern  d 
to  in  the  preceding  clause  of  the 
same  section,  which  merely  inca- 
pacitates a  director  from  voting 
respecting  specified  contracts  in 
which  he  is  interested,  but  includes 
an  advance  of  money  by  a  di- 
rector to  the  company.  The 
words  **  summoned  for  that  pur- 
pose "  apply  to  a  special  meeting, 
and  not  to  a  general  meeting,  of 
shareholders ;  but  to  give  force  to 
a  contract,  as  against  the  company 
it  is  necessary  not  only  that  the 
question  should  be  discussed  and 
even  unanimously  approved  of  by 
such  a  meeting,  but  that  the  terms 
of  such  contract  should  be  sub- 
mitted, and  be  by  resolution  ap- 
proved and  confirmed  to  give 
It  validity.  Therefore  where  di- 
rectors lent  money  to  a  company, 
and  in  a  report  presented  by  the 
directors  to  the  next  general  meet- 
ing of  shareholders  was  contained 
an  item,  *' loans  6,000/.,"  which 
item  was  discussed,  and  the  re- 
port was  approved  and  confirmed 
by  the  meeting,  and  a  winding- 
up  order  was  subsequently  made 
against  the  company.  The  Court, 
upon  a  claim  by  one  of  the  di- 
rectors for  the  money  so  advanced 
by  him  to  the  company,  disallowed 
the  claim,  holding  that  it  was  such 
a  contract  by  a  director  with  the 
company  as  was  contemplated  by 


the  7  &  8  Vict.  c.  110,  s.  29,  and 
that  the  terms  of  such  contract 
had  not  been  approved  and  con- 
firmed by  a  meeting  of  the  share- 
holders as  required  by  that  sec- 
tion. But,  considering  that  it  is 
competent  for  a  director  to  ad- 
vance money  to  carry  on  the  busi- 
ness of  the  company,  the  Court 
held,  that  the  director  was  entitled 
to  establish  a  claim  for  so  much  of 
the  money  as  had  been  properly 
applied  for  the  purposes  of  the 
company.  [In  re  National  Patent 
Steam  Fuel  Company,  Baket^s 
Case^    . 55 

MARRIED  WOMEN,  MONEY 

ADVANCED  TO. 

Although  the  Courts  of  Common 
Law  do  not  recognize  the  right 
of  a  person  to  recover  from  the 
husband  money  advanced  to  the 
wife  to  enable  her  to  provide  her- 
self with  necessaries,  the  Courts 
of  Equity  do  not  require  that  the 
person  making  such  advances 
should  have  himself  supplied  the 
wife  with  necessaries,  but  hold  that 
he  is  entitled  to  stand  in  the  place 
of  the  person  who  actually  supplied 
such  necessaries,  and  to  recover 
fiom  the  husband  such  sums  of 
money  so  advanced  to  the  wife  as 
have  been  duly  applied  in  provid- 
ing her  with  necessaries,  having 
regard  to  the  husband's  circum- 
stances and  position  in  life.  Form 
of  inquiry  as  to  sums  of  money 
advanced  and  necessaries  supplied 
to  the  wife.     [Jenner  v.  Morris.'] 

218 

MERGER. 

Although  there  is  in  a  mortgage 
deed  a  covenant  to  pay  principal 
and  interest,  a  mortgagee  cannot 
in  foreclosing  have  an  account  of 
arrears  of  rent  for  more  than  six 
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years.  But  if  there  is  a  term  in  a 
trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears  ;  and  it  is  the 
same  if  there  is  an  agreement  that 
an  outstanding  term  shall  be  as- 
signed in  trust.  A  term  outstand- 
ing in  a  trustee  for  a  mortgagor, 
and  to  attend,  is  not  so  merged 
by  the  8  &  9  Vict.  c.  112,  as  to 
prevent  the  mortgagor  assigning 
It  to  a  trustee  as  a  security  for  the 
mortgage  debt.   [^Shaw  v.  Johnson] 

412 


MINES. 

A.  B.  died  intestate  seised  of  real 
estates,  under  which  were  seams  of 
coal,  but  no  mines  had  been 
opened  at  the  time  of  his  death. 
Upon  a  bill  being  filed  in  May, 
1845,  by  his  infant  daughter  and 
heiress- at-law,  by  her  next  friend 
for  the  administration  of  his  es- 
tate, it  was,  by  order  of  the  Court 
on  further  directions  dated  the 
24th  of  May,  1846,  declared  that 
the  intestate's  widow  was  entitled 
to  dower  out  of  his  freehold  es- 
tates, and  it  was  referred  back  to 
the  Master  to  inquire  what  was 
due  to  the  widow  for  dower  from 
the  death  of  the  intestate,  and  the 
widow  was  appointed  receiver  of 
the  rents  and  profits  of  the  real 
estate,  and  was  directed  to  pay  the 
interest  of  a  sum  to  be  raised  by 
mortgage,  to  retain  a  sum  for  the 
maintenance  of  the  infant,  and  to 
pay  the  residue  of  the  rents  and 
profits  into  Court,  to  the  account 
of  the  infant  plaintiff;  and  the 
Master  was  ordered  to  prosecute 
an  inquiry  directed  by  the  decree 
on  the  hearing  (dated  the  12th 
December,  1845),  respecting  the 
leasing  the  intestate*s  estates  for 
coal  mines.  Under  an  order  of 
the  Court  of  the  7th  of  March, 


1855,  the  widow,  as  receiver,  fel* 
led  poles  and  small  timber  on  the 
real  estate,  and  accounted  for  the 
proceeds  of  the  sale  in  passing  her 
accounts.  On  the  28th  of  April, 
1855,  the  widow  again  married. 
On  the  23rd  of  April,  1856,  the 
Master,  by  his  report,  found  it 
would  be  fit  that  the  whole  estate 
should  be  let  for  coal  mines.  On 
the  8th  of  May,  1856,  an  order 
was  made  approving  of  a  provi- 
sional agreement  entered  into  for 
a  lease,  and  directing  that  the 
agreement  should  be  carried  out 
by  a  lease  to  be  settled  by  the 
Judge  in  chambers.  A  lease 
dated  15th  November,  1857,  was 
settled  in  chambers,  in  which  the 
infant  plaintiff  granted  and  de- 
mised, and  the  widow  as  guardian, 
with  the  consent  of  her  second 
husband,  granted,  demised,  leased 
and  confirmed  all  the  mines  under 
the  estate,  except  within  a  certain 
area  round  a  house,  the  rents  and 
royalfies  (and  amongst  others  a 
rent  or  sum  of  4/.  is,  for  every 
acre  of  the  surface  used  for  rais- 
ing coal,  &c.),  being  reserved  to 
the  infant  plaintiff.  All  the  cove- 
nants were  entered  into  by  or  with 
the  infant.  Held,  1.  That  the 
proceedings  which  had  taken  place 
in  the  suit  did  not  amount  to  an 
assignment  of  dower.  2.  That 
the  widow  was  entitled  in  respect 
of  her  dower  to  one-third  of  the 
yearly  income  which  had  arisen  or 
might  arise  from  the  amount  of 
the  purchase-money  of  poles  and 
small  timber  cut  and  sold  under 
the  direction  of  the  Court.  3. 
'i'hat  as  the  lease  was  intended  to 
be  made  for  the  benefit  of  the  in- 
fant alone,  the  widow  was  not 
entitled  in  respect  of  dower  to  any 
benefit  from  the  rents  and  profits 
of  the  mines  and  minerals  opened 
and  raised  since  the  decease  of  ber 
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liusb^nd  the  intestate.  Held  also, 
that  until  an  assignment  the  widow 
was  entitled  to  one-third  of  the 
rents  of  the  real  estate  of  the 
land,  exclusive  of  the  rents  and 
profits  of  the  mines,  but  inclusive 
of  the  rents  paid  by  the  lessees 
for  any  portion  of  the  surface  of 
the  land  used  for  the  purpose  of 
the  mines.  And  semble,  that  a 
widow  dowable  of  the  real  estate 
of  her  husband,  not  having  done 
any  act  to  preclude  her  from  doing 
so,  may  claim  one-third  of  the  in- 
come of  the  proceeds  arising  from 
the  royalties  of  mines  opened 
after  her  husband's  decease,  but 
that  she  is  not  entitled  to  one- 
third  of  the  royalties  as  corpus. 
[^Dickin  V.  Hamer]     .     .     .     284 

MISREPRESENTATION.     * 

When  a  company  issues  a  pro- 
spectus, a  person  contracting  to 
take  shares  on  the  statements 
therein  contained  has  a  right  not 
only  not  to  be  misled  by  any  state- 
ments actually  false,  but  to  be 
informed  of  all  the  facts  the 
knowledge  of  which  might  reason- 
ably have  deterred  him  from  so 
contracting.  And  if  the  prospectus 
in  that  sense  contains  misrepresen- 
tation or  the  absence  of  true  re- 
presentation, the  contract  will  not 
be  enforced.  What  concealment  or 
ambiguity  amounts  to  misrepresen- 
tation. Semble,  that  when  a  person 
contracts  to  take  shares,  but  has  not 
done  specific  acts  necessary  under 
an  act  of  parliament  to  make  him  a 
shareholder  at  law,  equity  will  en- 
force the  contract,  and  compel  him 
lo  do  those  acts.  [7"/*^  New 
Brunswick  and  Canada  Railway 
and  Land  Company  v.  Muggeridge] 

363 

MORTGAGED  ESTATE 
Under  a  direction  to  pay  debts  mort- 


gage debts  are  included.  There- 
fore, where  a  testator  directed  his 
trustees  to  stand  possessed  of  his 
residuary  estate,  **  subject,  in  the 
first  place,  to  the  pay  ment  of  my  just 
debts,  funeral  and  testamentary  ex- 
penses," and  in  a  subsequent  part 
of  his  will  empowered  his  trustees 
to  **  satisfy  any  debts  owing  or 
claimed  to  be  owing  by  me  or 
from  my  estate,  and  any  liabilities 
to  which  I  or  my  estate  may  be 
liable."  Held,  that  this  was  a 
sufficient  indication  of  intention 
to  exonerate  a  mortgaged  estate, 
and  that  the  mortgage  debt  charged 
thereon  must  be  paid  out  of  the 
residuary  estate.  [Stone  v.  Par" 
Arer] 212 

MORTGAGEE. 

Although  there  is  in  a  mortgage  deed 
a  covenant  to  pay  principal  and 
interest,  a  mortgagee  cannot  in 
foreclosing  have  an  account  of 
arrears  of  rent  for  more  than  six 
years.  But  if  there  is  a  term 
in  a  trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears,  and  it  is  the 
same  if  there  is  an  agreement  that 

.  an  outstanding  term  shall  be  as- 
signed in  trust.  A  term  out- 
standing in  a  trustee  for  a  mort- 
gagor, and  to  attend,  is  not  so 
merged  by  the  8  &  9  Vict.  c.  112, 
as  to  prevent  the  mortgagor  as- 
signing it  to  a  trustee  as  a  security 
for  the  mortgage  debt.  [Sham  v. 
Johnson] 412 

MORTGAGEE  IN  POSSES- 
SION. 

Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee 
in  possession,  who  claims  allow- 
ance for  repairs  and  improve- 
ments, which  the  mortgagor  ob- 
jects to  as  being  unnecessary  and 
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years.  But  if  there  is  a  term  in  a 
trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears  ;  and  it  is  the 
same  if  there  is  an  agreement  that 
an  outstanding  term  shall  be  as- 
signed in  trust.  A  term  outstand- 
ing in  a  trustee  for  a  mortgagor, 
and  to  attend,  is  not  so  merged 
by  the  8  &  9  Vict.  c.  112,  as  to 
prevent  the  mortgagor  assigning 
it  to  a  trustee  as  a  security  for  the 
mortgage  debt.   [Shaw  v.  Johnson] 

412 


MINES. 

A.  B.  died  intestate  seised  of  real 
estates,  under  which  were  seams  of 
coal,  but  no  mines  had  been 
opened  at  the  time  of  his  death. 
Upon  a  bill  being  filed  in  May, 
1845,  by  his  infant  daughter  and 
heiress- at-law,  by  her  next  friend 
for  the  administration  of  his  es- 
tate, it  was,  by  order  of  the  Court 
on  further  directions  dated  the 
24th  of  May,  1846,  declared  that 
the  intestate's  widow  was  entitled 
to  dower  out  of  his  freehold  es- 
tates, and  it  was  referred  back  to 
the  Master  to  inquire  what  was 
due  to  the  widow  for  dower  from 
the  death  of  the  intestate,  and  the 
widow  was  appointed  receiver  of 
the  rents  and  profits  of  the  real 
estate,  and  was  directed  to  pay  the 
interest  of  a  sum  to  be  raised  by 
mortgage,  to  retain  a  sum  for  the 
maintenance  of  the  infant,  and  to 
pay  the  residue  of  the  rents  and 
profits  into  Court,  to  the  account 
of  the  infant  plaintiff;  and  the 
Master  was  ordered  to  prosecute 
an  inquiry  directed  by  tlie  decree 
on  the  hearing  (dated  the  12th 
December,  1845),  respecting  the 
leasing  the  intestate's  estates  for 
coal  mines.  Under  an  order  of 
the  Court  of  the  7th  of  March, 


1855,  the  widow,  as  receiver,  fel* 
led  poles  and  small  timber  on  the 
real  estate,  and  accounted  for  the 
proceeds  of  the  sale  in  passing  her 
accounts.  On  the  28th  of  April, 
1855,  the  widow  again  married. 
On  the  23rd  of  April,  1856,  the 
Master,  by  his  report,  found  it 
would  be  fit  that  the  whole  estate 
should  be  let  for  coal  mines.  On 
the  8th  of  May,  1856,  an  order 
was  made  approving  of  a  provi- 
sional agreement  entered  into  for 
a  lease,  and  directing  that  the 
agreement  should  be  carried  out 
by  a  lease  to  be  settled  by  the 
Judge  in  chambers.  A  lease 
dated  15th  November,  1857,  was 
settled  in  chambers,  in  which  the 
infant  plaintiff*  granted  and  de- 
mised, and  the  widow  as  guardian, 
with  the  consent  of  her  second 
husband,  granted,  demised,  leased 
and  confirmed  all  the  mines  under 
the  estate,  except  within  a  certain 
area  round  a  house,  the  rents  and 
royal  fies  (and  amongst  others  a 
rent  or  sum  of  4/.  is,  for  every 
acre  of  the  surface  used  for  rais- 
ing coal,  &c.),  being  reserved  to 
the  infant  plaintiff.  All  the  cove* 
nants  were  entered  into  by  or  with 
the  infant.  Held,  1.  That  the 
proceedings  which  had  taken  place 
m  the  suit  did  not  amount  to  an 
assignment  of  dower.  2.  That 
the  widow  was  entitled  in  respect 
of  her  dower  to  one-third  of  the 
yearly  income  which  had  arisen  or 
might  arise  from  the  amount  of 
the  purchase-money  of  poles  and 
small  timber  cut  and  sold  under 
the  direction  of  the  Court.  3. 
'i'hat  as  the  lease  was  intended  to 
be  made  for  the  benefit  of  the  in- 
fant alone,  the  widow  was  not 
entitled  in  respect  of  dower  to  any 
benefit  from  the  rents  and  profits 
of  the  mines  and  minerals  opened 
and  raised  since  the  decease  of  her 
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liusb^nd  the  intestate.  Held  also, 
that  until  an  assignment  the  widow 
was  entitleil  to  one-third  of  the 
rents  of  the  real  estate  of  the 
land,  exclusive  of  the  rents  and 
profits  of  the  mines,  but  inclusive 
of  the  rents  paid  by  the  lessees 
•  for  any  portion  of  the  surface  of 
the  land  used  for  the  purpose  of 
the  mines.  And  semble,  that  a 
widow  dowable  of  the  real  estate 
of  her  husband,  not  having  done 
any  act  to  preclude  her  from  doing 
so,  may  claim  one-third  of  the  in- 
come of  the  proceeds  arising  from 
the  royalties  of  mines  opened 
after  her  husband's  decease,  but 
that  she  is  not  entitled  to  one- 
third  of  the  royalties  as  corpus. 
IDickin  V.  Hamer]     .     .     .     284 

MISREPRESENTATION.     * 

When  a  company  issues  a  pro- 
spectus, a  person  contracting  to 
take  shares  on  the  statements 
therein  contained  has  a  right  not 
only  not  to  be  misled  by  any  state- 
ments actually  false,  but  to  be 
informed  of  all  the  facts  the 
knowledge  of  which  might  reason- 
ably have  deterred  him  from  so 
contracting.  And  if  the  prospectus 
in  that  sense  contains  misrepresen- 
tation or  the  absence  of  true  re- 
presentation, the  contract  will  not 
be  enforced.  What  concealment  or 
ambiguity  amounts  to  misrepresen- 
tation. Semble,  that  when  a  person 
contracts  to  take  shares,  but  has  not 
done  specific  acts  necessary  under 
an  act  of  parliament  to  make  him  a 
shareholder  at  law,  equity  will  en- 
force the  contract,  and  compel  him 
to  do  those  acts.  [The  New 
Brunswick  and  Canada  Railway 
and  Land  Company  v.  Muggeridge] 

363 

MORTGAGED  ESTATE 
Under  a  direction  to  pay  debts  mort- 


gage debts  are  included.  There- 
fore, where  a  testator  directed  his 
trustees  to  stand  possessed  of  his 
residuary  estate,  **  subject,  in  the 
first  place,  to  the  pay  ment  of  my  just 
debts,  funeral  and  testamentary  ex- 
penses/' and  in  a  subsequent  part 
of  his  will  empowered  his  trustees 
to  ''satisfy  any  debts  owing  or 
claimed  to  be  owing  by  me  or 
from  my  estate,  and  any  liabilities 
to  which  I  or  my  estate  may  be 
liable."  Held,  that  this  was  a 
sufficient  indication  of  intention 
to  exonerate  a  mortgaged  estate, 
and  that  the  mortgage  debt  charged 
thereon  must  be  paid  out  of  the 
residuary  estate.  [Stone  v.  Par" 
Arer] 212 

MORTGAGEE. 

Although  there  is  in  a  mortgage  deed 
a  covenant  to  pay  principal  and 
interest,  a  mortgagee  cannot  in 
foreclosing  have  an  account  of 
arrears  of  rent  for  more  than  six 
years.  But  if  there  is  a  term 
m  a  trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears,  and  it  is  the 
same  if  there  is  an  agreement  that 

.  an  outstanding  term  shall  be  as- 
signed in  trust.  A  term  out- 
standing in  a  trustee  for  a  mort- 
gagor, and  to  attend,  is  not  so 
merged  by  the  8  &  9  Vict.  c.  112, 
as  to  prevent  the  mortgagor  as- 
signing it  to  a  trustee  as  a  security 
for  the  mortgage  debt.  [Sham  v. 
Johnson] 412 

MORTGAGEE  IN  POSSES- 
SION. 

Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee 
in  possession,  who  claims  allow- 
ance for  repairs  and  improve- 
ments, which  the  mortgagor  ob- 
jects to  as  being  unnecessary  and 
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improper,  such  objection  must  be 
raised  by  the  bill^  otherwise  the 
mortgagor  will  be  only  entitled  to 
an  ordinary  decree,  allowing  the 
Defendant  *'  necessary  repairs,  and 
lasting  improvements."  A  mort- 
gagee in  possession,  who  had  ne- 
glected or  refused  to  render  an 
account  upon  the  demand  of  the 
mortgagor,  refused  his  costs  up  to 
the  hearing.     IPowell  v.  TroUer] 

388 

MORTGAGOR. 

Although  there  is  in  a  mortgage 
deed  a  covenant  to  pay  principal 
and  interest,  a  mortgagee  cannot, 
in  foreclosing,  have  an  account  of 
arrears  of  rent  for  more  than  six 
years.  But  if  there  is  a  term  in  a 
trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  the  arrears;  and  it  is 
the  same  if  there  is  an  agreement 
that  an  outstanding  term  shall  be 
assigned  in  trust.  A  term  out- 
standing in  a  trustee  for  a  mort- 
gagor, and  to  attend,  is  not  so 
merged  by  the  8  &  9  Vict.  c.  112, 
as  to  prevent  the  mortgagor  as- 
signing it  to  a  trustee  as  a  security 
for  the  mortgage  debt.  [^Shaw  v. 
Johnson] 412 


MORTGAGOR  AND  MORT- 
GAGEE. 

Where  a  first  mortgagee,  under  his 
power  of  sale,  sold  the  mortgaged 
premises  by  private  contract  to 
second  mortgagees,  who  were 
mortgagees  in  possession,  and  also 
trustees  for  sale  for  the  mortgagor, 
and  the  mortgage  deed  required 
that  before  any  sale  should  be 
made  three  months'  notice  should 
be  given  to  the  mortgagor,  and 
contained  a  clause  that  a  purchaser 
should  not  be  required  to  ascer-  I 


tain  that  previous  notice  had  been 
given,  or  to  inquire  into  the  neces- 
sity or  expediency  of  the  8ale,-and 
that  the  mortgagee's  receipt  should 
be  a  sufficient  discharge.  The 
second  mortgagees,  at  the  time 
they  purchased,  knew  that  the 
three  months*  notice  had  not  been 
given  to  the  mortgagor,  he  having 
died  sometime  before,  and  no  ad- 
ministration having  then  been 
taken  out  to  his  estate.  Upon  a 
suit  for  redemption  by  the  mort- 
gagor's administratrix :  Held,  that 
she  was  entitled  to  redeem,  and 
that  the  clause  discharging  a  pur- 
chaser from  ascertaining  whether 
proper  notice  has  been  given,  does 
not  protect  a  purchaser  who  pur- 
chases with  actual  knowledge  that 
.  such  notice  has  not  been  given. 
There  is  no  rule  in  equity  that  a 
second  mortgagee  shall  not  pur- 
chase from  a  first  mortgagee  selling 
under  his  power  of  sale.  IParkin- 
son  V.  Sanbury]    .     .     .     .     143 


MOTION  FOR  DECREE. 

1.  Rules  of  practice  as  to  a  Defend- 
ant reading  his  own  answer,  or  the 
answer  of  a  co-Defendant,  on  mo- 
tion for  a  decree.  [Stephens  v. 
Heathcote'] 138 

2.  The  practice  as  to  closing  evi- 
dence does  not  apply  to  motions 
for  decree,  and  a  notice  to  cross- 
examine  given  af^er  the  seven 
flays  for  filing  affidavits  in  reply 
is  regular.     [Bedncll  v.  Prudence'] 

221 

NE  exeat: 

A  Defendant  trustee  was  in  con- 
tempt for  not  answering,  and  out 
of  the  jurisdiction.  It  appeared 
that  he  had  gone  out  of  the  juris- 
diction to  avoid  answering;  that  he 
had  sold  out  the  trust  fund  to  an 
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amount  exceeding  20,000/.;  that 
he  had  come  from  Boulogne  with  a 
return  ticket,  and  intended  to  de- 
part shortly ;  and  that  he  had  in 
fact  been  arrested  at  the  station  on 
the  day  before  the  motion  for  a 
ne  exeat  was  made,  while  attempt- 
ing to  depart.  The  order  for  a 
writ  of  ne  exeat  was  made.  ^  A 
present  vested  interest,  though 
capable  of  being  divested,  is  a 
sufficient  interest  to  support  a  writ 
of  ne  exeat  regno.  \^Ilowkins  v. 
Morvkins] 75 

NECESSARIES. 

Although  the  Courts  of  Common 
Law  do  not  recognize  the  right  of 
a  person  to  recover  from  the  hus- 
band money  advanced  to  the  wife 
to  enable  her  to  provide  herself 
with  necessaries,  the  Courts  of 
Equity  do  not  require  that  the 
person  making  such  advances 
should  have  himself  supplied  the 
wife  with  necessaries,  but  hold 
that  he  is  entitled  to  stand  in  the 
place  of  the  person  who  actually 
supplied  such  necessaries,  and  to 
recover  from  the  husband  such 
sums  of  money  so  advanced  to  the 
wife  as  have  been  duly  applied  in 
providing  her  with  necessaries, 
having  regard  to  the  husband's 
circumstances  and  position  in  life. 
Form  of  inquiry  as  to  sums  of 
money  advanced  and  necessaries 
supplied  to  the  wife.  [Jenner  v. 
Morris] 218 

NECESSARY     REPAIRS    AND 

LASTING  IMPROVEMENTS. 

Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee  in 
possession,  who  claims  allowances 
for  repairs  and  improvements, 
which  the  mortgagor  objects  to  as 
being  unnecessary  and  improper. 


such  objection  must  be  raised  by 
the  bill,  otherwise  the  mortgagor 
will  be  only  entitled  to  an  ordinary 
decree  allowing  the  defendant 
"  necessary  repairs  and  lasting 
improvements.'*  A  mortgagee  in 
possession  who  had  neglected  or 
refused  to  render  an  account  upon 
the  demand  of  the  mortgagor, 
refused  his  costs  up  to  the  hear- 
ing.    IPowell  v.  Trotter'}     .     388 

NEXT  OF  KIN. 

A  gift  of  a  life  estate  to  a  person 
who  would  be  the  testator's  next 
of  kin  at  his  death,  with  remainder 
over  to  his  next  of  kin,  excluding 
some  of  the  persons  who  would 
be  some  of  his  next  of  kin,  does 
not  exclude  the  donee  of  the  life 
estate  from  taking  under  the  gifl 
to  the  next  of  kin.      [Lee  v.  Lee"] 

S5 

NOTICE  OF  SALE  TO  MORT- 
GAGOR. 

Where  a  first  mortgagee  under  his 
power  of  sale  sold  the  mortgaged 
premises  by  private  contract  to 
second  mortgagees,  who  were  mort- 
gagees in  possession,  and  also  trus- 
tees for  sale  for  the  mortgagor, 
and  the  mortgage  deed  required 
that  before  any  sale  should  be 
made,  three  months'  notice  should 
be  given  to  the  mortgagor,  and 
contained  a  clause  that  a  purchaser 
should  not  be  required  to  ascertain 
that  previous  notice  bad  been 
given,  or  to  inquire  into  the  ne- 
cessity or  expediency  of  the  sale, 
and  that  the  mortgagee's  receipt 
should  be  a  sufficient  discharge. 
The  second  mortgagees  at  the 
time  they  purchased  knew  that 
the  three  months'  notice  had  not 
been  given  to  the  mortgagor,  he 
having  died  some  time  before,  and 
no  administration  having  then  been 
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taken  out  to  bis  estate.  Upon 
a  suit  for  recfemption  by  tbe 
mortgagor's  adininistrat4'ix :  Held, 
tbat  sbe  was  entitled  to  redeem, 
and  tbat  the  clause  discharging  a 
purchaser  from  ascertaining  whe- 
ther proper  notice  has  been  given 
does  not  protect  a  purchaser  who 
purchases  with  actual  knowledge 
that  such  notice  has  not  been 
given.  There  is  no  rule  in  equity 
that  a  second  mortgagee  shall  not 
purchase  from  a  first  mortgagee 
selling  under  bis  power  of  sale. 
[Parkinson  v.  Hanburtf^       .     143 

NOTICE  TO  TAKE  LAND. 

Where  a  railway  company  served  a 
landowner  with  a  notice  of  their 
intention  to  take  a  portion  of  cer- 
tain property  belonging  to  him  for 
the  purposes  of  their  railway,  and 
the  landowner  served  upon  the 
company  a  counter  notice  requiring 
them  to  take  the  whole  of  such 
property  :  Held,  that  the  company 
could  not  take  possession  of  any 
portion  of  the  property  until  they 
had  deposited  the  value  of  the 
whole  property  in  the  bank,  and 
that  it  was  not  sufficient  for  them 
to  deposit  the  value  of  that  por- 
tion only  of  the  land  taken  by 
them.  [Gilei  v.  London^  Chatham 
and  Dover  Railway  Company]  406 

NOTICE  TO  TREAT. 

Where  a  notice  to  treat  for  the 
purchase  of  certain  property  was 
served  by  a  railway  company  on 
the  owner  of  such  property,  and 
nothing  further  was  done  until 
after  the  death  of  the  owner,  who 
by  his  will  had  specifically  devised 
the  property  comprised  in  the  no- 
tice to  treat:  Held,  1st.  That  the 
mere  notice  to  treat  served  by  the 
company  did  not  constitute  a  con- 
tract by  the  owner  for  the  sale  of 


the  property ;  and,  2ndly.  That  if  it 
did,  a  bill  for  specific  performance 
would  not  lie  against  the  owner; 
and,  therefore,  that  the  notice  to 
treat  did  not  effect  conversion  of 
the  property  comprised  in  the  no- 
tice.    [Haynes  v.  Haynes]  .     426 

OUTSTANDING  TERM. 

Although  there  is  in  a  mortgage 
deed  a  covenant  to  pay  principal 
and  interest,  a  mortgagee  cannot, 
in  foreclosing,  have  an  account 
of  arrears  of  rent  for  more  than 
six  years.  But  if  there  is  a  term  in 
a  trustee  to  secure  the  mortgage, 
the  mortgagee  will  have  a  general 
account  of  arrears,  and  it  is  the 
same  if  there  is  an  agreement 
that  an  outstanding  term  shall  be 
assigned  in  trust.  A  term  out- 
standing in  a  trustee  for  a  mort- 
gagor and  to  attend,  is  not  so 
merged  by  the  8  &  9  Vict.  c.  112, 
as  to  prevent  the  mortgagor  as- 
signing it  to  a  trustee  as  a  security 
for  the  mortgage  debt.  [Sham  v. 
Johnson"] 412 

PARTITION  COMMISSION- 
ERS, DIRECTIONS  TO. 

The  Court  will  interfere  and  direct 
partition  commissioners,  in  the  ex- 
ercise of  their  discretion,  in  case 
of  miscarriage  by  them ;  but  an 
application  to  the  Court  to  give 
such  directions  must  be  made  by 
one  of  the  tenants  in  common,  and 
be  founded  on  something  the  com- 
missioners have  done,  or  on  some 
dealing  between  the  tenants  in 
common.  The  Court  has  no  ju- 
risdiction to  interfere  upon  the  ap- 
plication of  a  stranger  or  of  a  te- 
nant in  common,  (bunded  on  deal- 
ings between  one  of  the  tenants 
in  common  and  such  stranger. 
[fVright  V.  Femon]     ...     231 
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PARTNERSHIP. 

Where  partners  who  are  so  under 
contract  for  a  fixed  period,  there 
being  no  specific  power  by  the 
contract  to  dissolve,  so  conduct 
themselves  that  mutual  confidence 
is  impossible,  the  Court  will,  of  its 
own  authority,  dissolve  the  part- 
nership against  the  will  of  one  of 
the  partners.  [^Baxter  v.  fVest]  173 

PAYMENT  OF  DIVIDENDS. 

Where  a  bill  was  filed  by  a  single 
shareholder  against  the  directors 
of  a  banking  company,  and  the 
banking  company,  for  an  injunc- 
tion to  restrain  the  directors  from 
paying  a  dividend  already  declared, 
and  from  declaring  or  paying  any 
future  dividends  except  out  of  the 
profits  of  the  bank,  but  the  other 
shareholders  were  not  before  the 
Court :  the  Court  granted  an  in- 
junction as  to  future  dividends,  but 
refused  to  restrain  the  payment  of 
the  dividend  which  had  been  de- 
clared, on  the  ground  that  the  de- 
claration of  the  dividend  gave  the 
shareholders  a  legal  right  to  the 
payment  of  that  dividend,  and  that 
the  Court  would  not,  in  the  absence 
of  the  shareholders,  interfere  with 
that  right.  A  Plaintiff,  in  order 
to  enable,  him  to  file  on  behalf  of 
himself  and  other  persons,  must 
have  a  common  interest  with  such 
persons.  [^FawccU  v.  Laurie  and 
Others] 192 

PAYMENT  OUT  TO  DE- 
FAULTING PARTIES. 

Although  the  Court  will  not  order 
payment  to  a  defaulting  receiver 
of  his  share  in  the  estate  under 
administration  until  he  has  made 
good  his  default,  yet  the  same 
principle  does  not  apply,  as  against 
his  assignees,  to  the  case  of  a  share 
devolving  on  such  defaulting  re- 


ceiver in  his  character  of  next  of 
kin  of  a  person  originally  entitled 
to  a  share  in  the  same  estate,  not- 
withstanding that  such  share  may 
have  been  paid  into  Court  witli 
the  assent  of  the  personal  repre- 
sentative of  the  person  so  originally 
entitled  to  the  share,  but  in  the 
absence  of  and  without  the  assent 
of  the  assignees  of  such  defaulting 
receiver.  [Brandon  v.  Brandon]  16 

PAYMENT    OF    FUND    IN 

COURT  TO  HUSBAND. 

Where  a  ward  of  Court  who  was  en- 
titled to  a  fund  on  attaining  twenty- 
one,  married  without  the  consent  of 
the  Court,  and  no  settlement  was 
made  on  the  marriage,  and  after- 
wards having  attained  twenty-one, 
together  with  her  husband  peti- 
tioned the  Court  for  the  payment  of 
the  fund  to  her  husband ;  the  Court 
refused  to  make  an  order  for  pay- 
ment to  the  husband,  but  directed 
a  reference  as  to  a  settlement. 
[Gynn  v.  Gilbard]      .     .     .     956 

PETITION. 

1.  Although  a  trustee  may,  under  the 
4th  Order  of  the  10th  of  June, 
1848,  present  a  petition  under  the 
"  Trustee  Relief  Act,"  as  to 
monies  paid  in  by  himself,  the 
Court,  in  making  an  order  on  sucb 
petition,  gave  him  respondent's 
costs  only,  even  where  his  petition 
was  presented  at  the  request  of 
one  of  the  parties  beneficially  in- 
terested in  the  fund,  [/i^  Hutch- 
inson s  Trnsls] 27 

2.  When  a  final  order  has  been  made 
on  a  petition  it  can  no  longer  he  said 
to  be  a  matter  actually  pending  for 
the  purposes  of  the  16  &  17  Vict, 
c.  1^7,  s.  17.  Therefore  where  a 
petition  was  presented  for  the  ap- 
pointment of  new  trustees  under  a 
scheme  ordered  and  settled  by  the 
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Court  upon  a  petition  presented 
in  1854y  the  Court  required  the 
certificate  of  the  Charity  Commis- 
sioners to  such  petition.     [^Re  Jar^ 

vis*s  Charity'i 97 

3.  The  regulations  of  the  8th  of 
August,  1857,  are  not  absohitely 
binding  as  orders.  Therefore, 
though  those  regulations  direct 
that  a  guardian  to  an  infant  peti- 
tioner must  be  appointed  before 
the  petition  is  presented,  the  Court 
authorized  such  an  appointment 
on  an  application  afler  the  petition 
had  been  presented  and  answered. 
IRe  Longstaffe*s  Settled   Estates] 

142 

PETITION  FOR  ADVICE,  &c., 

OF  COURT. 

The  Court  will  not,  upon  a  petition 
presented  by  a  trustee  or  executor 
under  the  dOth  section  of  22  &  2S 
Vict.  c.  S5,  for  the  opiqion,  advice 
or  direction  of  the  Court,  construe 
an  instrument  or  make  any  order 
affecting  the  rights  of  parties  to 
property.  Such  petitions  should 
relate  only  to  the  management  and 
investment  of  trust  property.  [^Re 
Lorenz's  Settlement']    ...     401 

PETITION  FOR  INVEST- 
MENT. 

The  words  "  every  application  '*  in 
the  17th  section  of  the  Settled 
Estates  Act  (19  &  20  Vict.  c.  120), 
refer  only  to  applications  under  the 
Act  for  the  sale  of  estates,  and 
not  to  petitions  dealing  with  pur- 
chase-money. [Re  Duke  of  Cleve' 
landCs  Harte  Estates] .     •     .     481 

PETITION  FOR  RE-HEARING. 

The  S3rd  section  of  the  Winding-up 
Act  of  1849  (12  &  13  Vict.  c.  108) 
limiting  a  period  of  three  weeks 
within  which  re-bearings  are  to  be 


moved  for,  applies  only  to  pro- 
ceedings under  a  winding-up  order, 
and  not  to  the  re-hearing  of  the 
winding-up  order  itself.  An  order 
concurred  in  for  a  voluntary  wind- 
ing-up under  the  Winding-up  Acts, 
1856  and  1857,  is  not  binding  as  a 
consent  order  upon  contributories 
who  were  not  parties  to  such  order. 
[In  re  Anglo-Californian  Oold 
Mining  Company]       .     •     .     628 

PLEADING. 

1.  Where  a  Defendant,  who  was  the 
surviving  partner  in  a  firm  of  com- 
mission wine  merchants,  being  re- 
quired to  set  out  in  his  answer  an 
account  of  the  partnership  assets, 
liabilities  and  aealings  for  the  six 
months  preceding  the  death  of  the 
deceased  partner,  set  out  the  ac- 
count in  a  book  which  he  referred 
to  in  his  answer,  but  refused  to  set 
it  out  in  his  answer,  on  the  ground 
that  he  would  thereby  disclose 
private  matters^  and  the  Plaintiff* 
excepted  for  insufficiency:  the 
Court  allowed  the  exception,  and 
held,  that  the  Defendant  ought  to 
have  set  out  the  account  in  a  sche- 
dule to  his  answer,  and  that  the 
objection  that  the  names  of  the 
customers  were  privileged  did  not 
apply  to  such  a  case.  [^Telford  v. 
Ruskln] 148 

2.  Under  the  new  practice  it  is  not 
necessary  .  to  introduce  charges 
suggesting  imagined  facts  to  found 
an  interrogatory ;  so  that  where  a 
bill  charged  the  existence  of  a 
mortgage  known  to  the  plaintiff*, 
but  did  not  charge  that  there  were 
others,  an  interrogatory,  "whether 
there  were  others,"  was  held  to 
be  correct.  A  plea  of  privilege 
by  the  answer,  alleging  that  the 
defendant  has  acquired  informa- 
tion as  solicitor  of  A.  B.,  acting  as 
such  in  relation  to  the  matters  in- 
quired after,  but  not  alleging  that 


INDEX. 


669 


he  acquired  it  from  the  client  is 
insufficient.  Where  a  bill  prayed 
alternative  relief,  and  each  branch 
of  the  relief  prayed  was  in  effect 
complete  relief:  Held,  that  a  de- 
fendant cannot  protect  himself 
from  answering,  on  the  ground 
that  as  to  one  branch  of  the  relief 
the  bill  would  be  demurrable,  for 
that  would  be  a  demurrer  to  the 
whole    bill.       ^Marsh   v.   Keith] 

342 

3.  Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee  in 
possession,  who  claims  allowances 
for  repairs  and  improvements, 
which  the  mortgagor  objects  to  as 
being  unnecessary  and  improper, 
such  objection  must  be  raised  by 
the  bill,  otherwise  the  mortgagor 
will  be  only  entitled  to  an  ordi- 
nary decree,  allowing  the  defendant 
"  necessary  repairs  and  lasting  im- 
provements." A  mortgagee  in  pos- 
session who  had  neglected  or  re- 
fused to  render  an  account  upon 
the  demand  of  the  mortgagor  re- 
fused his  costs  up  to  the  hearing. 
IPowell  V.  Trotter]      ...     388 

4.  A  bill  by  executors  to  enforce 
performance  of  a  contract  entered 
into  by  the  defendants  with  the 
testator  for  sale  of  leaseholds  al- 
leged, as  the  fact  was,  that  the 
executors  had  not  proved.  No- 
tice of  motion  for  an  injunction 
was  given,  and  at  that  time  and 
when  the  motion  would,  but  for 
pressure  of  business,  have  been 
heard,  there  was  no  probate,  but 
when  the  motion  was  actually  heard, 
the  probate  was  in  Court.  Held, 
that  the  defendants  could  not  re- 
sist the  motion  upon  the  ground  of 
demurrer.  Although  executors 
can  make  an  assignment  and  give 
a  receipt  for  purchase-money 
which  are  binding,  yet  a  purchaser 
is  not  bound  to  pay  the  purchase- 
money  till  probate,  because  till  the 

Vol.  I. 


evidence  of  title  exists  the  execu- 
tors cannot  give  a  complete  indem- 
nity. [Newton  v.  The  Metropo^ 
lit  an  Railway  Company']       .     583 


PRACTICE. 

1.  Although  a  trustee  may  under  the 
4th  Order  of  the  10th  of  June, 
1 848,  present  a  petition  under  the 
Trustee  Relief  Act  as  to  room'ea 
paid  in  by  himself,  the  Court,  in 
making  an  order  on  such  petition, 
gave  him  respondent's  costs  only, 
even  where  his  petition  was  pre- 
sented at  the  request  of  one  oi  the 
parties  beneficially  interested  in 
the  fund.  [Re  Hutchinson's  Trusts'] 

27 

2.  Where  a  defendant  to  a  bill  filed 
for  an  injunction  to  restrain  the 
infringement  of  a  patent,  or  for 
leave  to  bring  an  action  at  law, 
stated  by  his  answer  that  the  in- 
vention was  not  novel,  and  that 
the  Plaintiff's  patent  was  invalid  ; 
the  Court  on  a  motion  by  the 
plaintiff,  without  his  having  made 
an  affidavit  as  to  the  novelty  of 
the  invention  or  validity  of  the 
patent,  refused  to  grant  him  an  in- 
junction or  to  give  leave  to  bring 
an  action  unless  he  produced  a 
clear  and  distinct  affidavit  that  the 
invention  was  novel  and  the  pa- 
tent valid,  but  allowed  the  motion 
to  stand  over  for  that  purpose. 
\^f^^ kitten  V.  Jennings']      .     .     110 

3.  Where  a  bill  was  filed  for  the  ad- 
ministration of  the  testator's  es- 
tate, and  sought  to  charge  the  re- 
presentative of  the  testator's  ex- 
ecutrix on  the  balance  of  an 
account,  and  such  representative 
had  offered  to  pay  a  sum  in  full, 
but  had  refused  to  account,  and 
there  was  a  question  on  the  con- 
struction of  the  will  to  be  decided  : 
Held,  that  the  suit  was  properly 
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instituted  by  bill,  and  that  the 
case  was  not  one  for  an  adminis- 
tration summons  under  the  45th 
sect,  of  the  15  &  16  Vict.  c.  86, 
and  therefore  that  the  plaintiff  was 
entitled  to  his  coses.  [^Smilh  v. 
Sjnlsbury] 151 

4.  Distringas  discharged  with  costs 
where  made  applicable  by  the 
person  who  obtained  the  writ  to  a 
sum  of  stock  which  was  not  the 
particular  stock  mentioned  in  the 
affidavit  on  which  the  writ  had 
been  granted.  General  practice 
of  the  Dank  of  England  with  re- 
ference to  writs  of  distringas  ob- 
served upon,     [/n  re  Cross].   580 

5.  Common  order  to  revive  granted 
to  administrator  of  sole  plaintiff 
by  whose  death  it  had  become 
abated.       ^fVard    v.    Shakeshaft] 

607 
0.  The  Court  will  not,  upon  the 
question  whether  an  appearance 
shall  be  entered  for  a  defendant, 
enter  into  the  question  of  jurisdic- 
tion. Therefore  where  a  plaintiff 
moved  for  leave  to  enter  an  ap- 
pearance for  the  defendant,  her 
Majesty's  Secretary  of  State  for 
War,  and  the  defendant  appeared 
on  such  motion  under  protest,  and 
raised  the  question  as  to  the  juris- 
diction of  the  Court  upon  a  bill  sub- 
mitting that  the  proper  course 
would  have  been  by  petition  of 
right,  the  Court  refused  to  enter 
into  the  question  of  jurisdiction, 
and  gave  the  plaintiff  leave  to 
enter  an  appearance  for  the  de- 
fendant.   [^Fdk'm  V.  Lord  Herbert'] 

608 

PRIVILEGE. 

Where  a  defendant  who  was  the 
surviving  partner  in  a  firm  of 
commission  wine  merchants  being 
required  to  set  out  in  his  answer 
an  account  of  the  partnership 
assets,  liabilities  and  dealings  for 


the  six  months  preceding  the 
death  of  the  deceased  partner,  set 
out  the  account  in  a  book  which 
he  referred  to  in  his  answer,  but 
refused  to  set  it  out  in  his  answer, 
on  the  ground  that  he  would  there- 
.by  disclose  private  matters,  and 
the  plaintiff  excepted  for  insuffi- 
ciency. The  Court  allowed  the 
exception,  and  held  that  the  de- 
fendant ought  to  have  set  out  the 
account  in  a  schedule  in  his  answer, 
and  that  the  objection  that  the 
names  of  the  customers  were  pri- 
vileged did  not  apply  to  such  a 
case.     [Telford  v.  Ruskin]  .     148 

PRIVILEGED  COMMUNICA- 
TION. 

Under    the  new    practice  it  is   not 
necessary    to    introduce    charges 
suggesting  imagined  facts  to  found 
an   inter  rogatory  y  so    that    where 
a  bill  charged  the  existence   of  a 
mortgage  known  to  the  plaintiff, 
but  did  not  charge  that  there  were 
others,   an   interrogatory,    **  whe- 
ther there  were  others,"  was  held 
to  be  correct.      A  plea  of  privi- 
lege by  the  answer,  alleging  that 
the  defendant  has  acquired  infor- 
mation as  solicitor  of  A.  B.,  acting 
as  such  in  relation  to  the  matters 
inquired   after,   biit    not   alleging 
that     he    acquired     it    from    the 
client,  is  insufficient.    Where  a  bill 
prayed  alternative  relief,  and  each 
branch  o^  the  relief  prayed  was  in 
effect  complete  relief:  Held,  that  a 
defendant  cannot   protect  himself 
from  answering  on  the  ground  that 
as  to  one  branch  of  the  relief  the 
bill  would  be  demurrable,  for  that 
would  be  a  demurrer  to  the  whole 
bill.     [Marsh  v.  Keith]  .     .     342 

PROCEEDING  AGAINST 
SHAREHOLDER  FOR  DEBT 
DUE  FROM  COMPANY. 

A    shareholder   in   a  company   who 
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was  also  a  creditor  of  the  com- 
pany, obtained  a  judgment  against 
the  company  for  money  due  to 
him.  The  assets  of  the  company 
had  been  assigned  to  another  com- 
pany, of  which  he  had  become  a 
shareholder^  and  not  being  able  to 
obtain  payment  of  his  debt  he 
gave  notice  under  the  68th  section 
of  the  Joint  Stock  Companies 
Registration  Act  (7  &  8  Vict. 
c.  1 1 0),  to  another  shareholder  in 
the  first  company,  who  had  not 
become  a  shareholder  in  the  second 
company,  that  he  should  proceed 
against  him  individually  to  recover 
the  debt.  XJpon  a  bill  for  an  in- 
junction by  the  shareholder  so 
proceeded  against  to  restrain  the 
proceedings  at  law,  but  without 
asking  other  relief:  Held,  that  a 
Court  of  Common  Law  had  full 
jusisdiction  to  deal  with  the  case, 
and  the  injunction  was  refused 
with  costs.     [Hardingev,  Webster] 

101 


PURCHASE  BY  MORTGAGEE. 

Where  a  first  mortgagee  under  his 
power  of  sale  sold  the  mortgaged 
premises  by  private  contract  to 
second  mortgagees,  who  were 
mortgagees  in  possession  and  also 
trustees  for  sale  for  the  mortgagor, 
and  the  mortgage  deed  required 
that,  before  any  sale  should  be 
made,  three  months  notice  should 
be  given  to  the  mortgagor,  and 
contained  a  clause,  that  a  purchaser 
should  not  be  required  to  ascertain 
that  previous  notice  had  been 
given,  or  to  inquire  into  the 
necessity  or  expediency  of  the 
sale,  and  that  the  mortgagee's 
receipt  should  be  a  sufficient  dis- 
charge. The  second  mortgagees, 
at  the  time  they  purchased,  knew 
that  the  three  months'  notice  had 
not  been  given  to  the  mortgagor, 


he  having  died  some  time  before, 
and  no  administration  having  then 
been  taken  out  to  his  estate.  Upon 
a  suit  for  redemption  by  the  mort- 
gagor's administratrix :  Held,  that 
she  was  entitled  to  redeem,  and 
that  the  clause,  discharging  a  pur- 
chaser from  ascertaining  whether 
proper  notice  had  been  given,  does 
not  protect  a  purchaser  who  pur- 
chases with  actual  knowledge  that 
such  notice  has  not  been  given. 
There  is  no  rule  in  equity  that  a 
second  mortgagee  shall  not  pur- 
chase from  a  first  mortgagee  selling 
under  his  power  of  sale.  \_Parkin' 
son  V.  Hanbury]      •     •     .     .143 


RAILWAY  COMPANY. 

1.  Where  a  railway  company  served 
a  landowner  with  notice  of  their 
intention  of  taking  a  portion  of 
certain  property  belonging  to  him 
for  the  purposes  of  their  railway, 
and  the  landowner  served  upon 
the  company  a  counter  notice  re- 
quiring them  to  take  the  whole  of 
such  property  :  Held,^^that  the 
company  could  not  take  possession 
of  any  portion  of  the  property  un- 
til they  had  deposited  the  value  of 
the  whole  property  in  the  bank; 
and  that  it  was  not  sufficient  for 
them  to  deposit  the  value  of  that 
portion  only  of  the  land  taken  by 
them.   IGiies  v.  L.  C.  D.  Rail,  Co,"] 

406 

2.  Where  a  notice  to  treat  for  the 
purchase  of  certain  property  was 
served  by  a  railway  company  on 
the  owner  of  such  property,  and 
nothing  further  was  done  until 
af\er  the  death  of  the  owner,  who 
by  his  will  had  specifically  de- 
vised the  property  comprised  in 
the  notice  to  treat:  Held,  1st, 
that  the  mere  notice  to  treat  served 
by  the  company  did  not  constitute 
a  contract  by  the  owner  for  the 
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sale  of  the  property  ;  Sndly,  tliat  if 
it  did,  a  bill  for  specific  perform- 
ance would  not  .lie  against  the 
owner,  and  therefore,  that  the 
notice  to  treat  did  not  effect  con- 
version of  the  property  comprised 
in  the  notice.    [Haynes  v.  Haynes] 

426 
3,  Where  land  is  taken  by  a  railway 
company  under  the  compulsory 
powers  of  the  Lands  Clauses  Con- 
solidation Act,  and  the  purchase- 
money  is  paid  into  Court,  all  the 
costs  occasioned  thereby  must  be 
paid  by  the  railway  company,  al- 
though some  of  such  costs  may 
have  been  occasioned  by  the  exist- 
ence of  a  suit,  of  which  the  land 
taken  was  the  subject.  Therefore, 
where  land  which  formed  the  sub- 
ject of  a  suit  was  taken  by  a  rail- 
way company,  and  a  petition  was 
presented  in  the  suit,  and  also  in 
the  matter  of  the  act,  for  the  re- 
investment of  the  purchase-money, 
which  had  been  paid  into  Court, 
the  company  were  ordered  to  pay 
the  costs  of  the  tenant  for  life  and 
remaindermen  in  the  land  taken 
by  them  who  were  parties  to  the 
suit  and  served  with  the  petition; 
and  they  were  also  ordered  to  pay 
the  costs  of  former  proceedings  in 
the  suit  which  had  been  occasicmed 
by  the  company's  taking  the  land. 
[^Haynes  v.  Barton]    .     .     .     483 

REAL  ESTATE. 

A  testatrix,  being  possessed  of  three 
estates,  by  her  will  devised  one  of 
those  estates  by  name,  and  all 
other  her  lands  and  tenements 
whatsoever  and  wheresoever,  and, 
hy  a  codicil  executed  on  the  same 
day,  specifically  devised  her  two 
other  estates  to  diflerent  persons. 
Held,  that  the  will  and  codicil  were 
executed  to  carry  out  one  inten- 
tion ;  that  the  will  must  be  read 


as  if  it  contained  an  express  ex- 
ception of  the  two  estates  devised 
by  the  codicil ;  that  the  estate 
devised  by  name  in  the  will  was 
specifically  devised ;  and  that  the 
devise  in  the  will  was  residuary 
so  far  only  as  related  to  after-ac- 
quired property,  and  therefore  that 
all  three  estates  must  contribute 
rateably  to  the  payment  of  debts, 
the  personal  estate  being  insuffi- 
cient. A  residuary  devise  of  real 
estate  since  the  Wills  Act  (I  Vict, 
c.  26)  is  not  specific.  {^Barnttell 
V.  Iremonger'] 242 

RECEIVElR. 

Where  a  person  becomes  entitled 
under  a  will  to  copyholds,  whether 
by  remainder,  originally  vested  or 
by  contingent  remainder,  or  exe- 
cutory devise,  which  has  become 
vested  by  the  happening  of  the 
contingency,  he  comes  in  directly 
under  the  will,  and  therefore  as 
between  himself  and  the  lord  of  the 
manor,  he  is  entitled  to  the  benefit 
of  the  admittance  of  the  first  de- 
visee under  the  will.  The  Court 
will  not  allow  the  possession  of  a 
receiver  appointed  by  the  Court  to 
be  disturbed  without  the  leave  of 
the  Court.  [^Randfield  v.  Randfield] 

310 


RECTIFYING  DEED. 

Where  a  marriage  settlement  is  pre- 
pared, pursuant  to  the  intention  of 
07ie  of  the  parties,  but  under  a 
mistake  as  to  the  other,  it  cannot 
be  rectified.     [Sells  v.  Sells^  .  42 

REDEMPTION. 

Where  a  mortgagor  files  a  bill  for 
redemption  against  a  mortgagee  io 
possession,  who  claims  allowances 
for     repairs    and     improvements, 
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which  the  mortgagor  objects  to 
as  being  unnecessary  and  impro- 
per, such  objection  must  be  raised 
by  the  bill,  otherwise  the  mort- 
gagor will  he  only  entitled  to  an 
ordinary  decree  allowing  the  De- 
fendant necessary  repairs  and  last- 
ing improvements.  A  mortgagee 
in  possession  who  had  neglected 
or  refused  to  render  an  account 
upon  the  demand  of  the  mort- 
gagor, refused  his  costs  up  to  the 
hearing.     {^Powell  v.  Trotter]  388 

REFERENCE  AS  TO  SETTLE- 

MENT. 

Where  a  ward  of  Court,  who  was 
entitled  to  a  fund  on  attaining 
twenty-one,  married  without  the 
consent  of  the  Court,  and  no  set- 
tlement was  made  on  the  mar- 
riage ;  and  afterwards,  having  at- 
tained twenty-one,  together  with 
her  husband,  petitioned  the  Court 
for  the  payment  of  the  fund  to 
her  husband :  the  Court  refused 
to  make  an  order  for  payment  to 
the  husband^  but  directed  a  refer- 
ence as  to  a  settlement.  [Gifnn  v. 
Gilbard] 356 

REMOVAL  OF  TRUSTEES. 

The  Court  will  exercise  its  discre- 
tion as  to  whether  it  will  order  the 
removal  of  a  trustee  on  the  ground 
of  bankruptcy,  under  the  130tb 
section  of  the  Bankrupt  Law  Con-* 
solidation  Act,  1849  (12  &  13 
Vict.  cap.  106),  and  it  is  not  suffi- 
cient merely  to  show  the  fact  of 
bankruptcy  to  induce  the  Court  to 
make  such  an  order.  Therefore 
where  a  trustee  became  bankrupt 
in  185.5,  and  in  1856  obtained  a 
first-class  certificate,  and  had  since 
been  appointed  to  a  position  of 
trust,  and  in  1860  a  petition  was 
presented  for  his  removal  on  the 


ground  of  his  bankruptcy  in  1855 
and  also  on  the  ground  of  vexa- 
tious conduct,  but  the  petition  did 
not  allege  that  his  continuing  in 
the  trust  would  endanger  the  trust 
property  :  Field,  that  it  was  not 
compulsory  on  the  Court  to  make 
an  order  fur  the  removal  of  such 
trustee,  but  that  it  had  a  discre- 
tion and  dismissed  the  petition 
with  costs.  In  all  cases  where 
jurisdiction  is  given  to  the  Cgurt 
by  act  of  parliament  by  the  words 
**  it  shall  be  lawful,"  those  words, 
unless  they  are  controlled  by  other 
parts  of  the  act,  give  the  Court  a 
discretion  in  the  exercise  of  that 
jurisdiction.  Charges  of  vexatious 
conduct  as  a  ground  for  the  re- 
moval of  a  trustee  must  be  made 
by  bill  and  not  by  petition.  [/?e 
Bridgman] 164 

RESIDUARY  BEQUEST.    ' 

A  testator  gave  to  his  son  all  his 
furniture,  plate,  &c.  and  all  other 
his  goods  and  chattels  whatsoever, 
not  being  money  or  securities  for 
money,  whereof  he  might  be  pos- 
sessed at  the  time  of  bis  decease, 
and  in  a  subsequent  part  of  the 
will  he  bequeathed  to  his  trustees 
*'  all  my  property  as  well  real  and 
personal  or  mixed  not  hereinbefore 
disposed  of:  "  Held,  that  although 
the  words  ** goods  and  chattels*' 
might,  if  unrestrained  by  the 
subsequent  part  of  the  will,  have 
constituted  a  residuary  bequest, 
yet  that  a  residuary  bequest  being 
found  in  the  subsequent  part  of 
the  will,  the  gift  to  the  son  was 
specific  and  not  residuary.  The 
testator  also  gave  a  legacy  of 
500/.  £3  per  Cent.  Consols  or 
other  stock  into  which  the  same 
might  be  converted,  or  in  case  he 
should  not  be  possessed  of  such 
stock,  then  he  gave  a  legacy  of. as 


much  sterling  money  as  that 
amount  of  stock  tvould  have  been 
north  at  his  decease ;  and  by  a 
subsequent  clause  the  testator 
gave  another  legacy  of  like  srock 
to  the  same  person  ''  in  addition  to 
the  legacy  already  given,"  to  be 
raised  out  of  the  proceeds  of  his 
residuary  estate:  Held,  that  the 
first  legacy,  there  being  sufficient 
stock  to  answer  it,  was  specific, 
but  that  the  second  legacy,  though 
expressed  to  be  a  substitute  for 
the  first  legacy,  was  general.  Dis- 
tinction between  specific,  demon- 
strative and  general  legacies.  An 
annuity  is  included  under  the  term 
"  legacy."     [MuUim  v.  SmilA'] 

204. 


RESIDUARY  DEVISE. 

A  testatrix  being  possessed  of  three 
estates,  by  her  will  devised  one  of 
those  estates  by  name,  and  all 
other  her  lands  and  tenements 
whatsoever  and  wheresoever,  and, 
by  a  codicil  executed  on  the  same 
day,  specifically  devised  her  two 
other  estates  to  dilFerent  persons. 
Held,  that  the  will  and  codicil  were 
executed  to  carry  out  one  inten- 
tion ;  that  the  will  must  be  read  as 
if  it  contained  an  express  excep- 
tion of  the  two  estates  devised  by 
the  codicil ;  that  the  estate  devised 
by  name  jn  the  will  was  specifically 
devised,  and  that  the  devise  in  the 
will  was  residuary  so  far  only  as 
related  to  after-acquired  property  ; 
and  therefore  that  all  three  estates 
must  contribute  ratcably  to  the 
payment  of  debts,  the  personal 
estate  being  insufficient.  A  resi- 
duary devise  of  real  estate,  since 
the  Wills  Act  (1  Vict.  c.  SG).  is 
not  specific.  [^Barnifell  v.  tre- 
monger] 242 


A  residuary  devise  of  real  estate 
since  the  Wills  Act  (I  Vict.  c.  26) 
is  not  specific.  Therefore,  where 
the  personal  estate  proved  deficient 
for  the  payment  of  debts,  the  real 
estates  devised  by  way  oj  residue 
were  held  chareeable'  with  the 
payment  of  the  debts,  in  priority 
to  the  real  estates  specifically 
devised.  [Dady  v.  HartnJge}  236 

RESIDUE. 

Where  B  testatrix  appointed  600/.  to 
a  trustee  upon  trust  to  invest  and 
pay  751.  to  each  of  her  daughters, 
and  to  apply  the  income  of  the 
residue  for  the  benefit  of  her 
granddaughter  till  she  attained 
seventeen,  and  then  to  pay  lOOf. 
more  to  each  of  her  daughters, 
and  apply  the  income  of  the  resi- 
due for  the  benefit  of  her  grand- 
daughter till  she  attained  twenty- 
one,  and  then  to  pay  such  residue 
to  the  granddaughter  for  her  own 
absolute  use  and  benefit;  and  the 
fund  had  been  diminished  by  cer- 

Held,  that  the  gift  of  the  residue 
to  the  granddaughter  was  not  a 
gift  of  a  fixed  sum,  but  only  of 
what  might  be  left  sf^er  payment 
of  the  fixed  legacies,  and  that 
therefore  the  legacies  to  the  daugh- 
ters must  be  paid  in  priority,  and 
were  not  liable  to  abate  pari  paun 
ivitb  the  residue.  [Marleyv^Momi] 
C23 


;ecutrix,  who  was  a  married 
Oman,  to  her  separate  use  with- 
it  power  of  anticipation,  and  such 
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executrix  had  misappropriated 
assets  of  the  testatrix  :  Upon  a 
suit  for  the  administration  of  the 
testatrix's  estate,  the  Court  held, 
that  in  taking  the  accounts,  pay- 
ments of  the  annuity,  which  were 
in  arrear,  were  liable  to  be  applied 
to  make  good  the  executrix's  mis- 
appiK)priations,  but  that  the  future 
payments,  being  subject  to  the  re- 
straint on  anticipation,  were  not  so 
liable.       IPemberton    v.    M'Gili] 

2Q0 


REVIVOR. 

Common  order  to  revive  granted  to 
administrator  of  sol^  Plaintiff,  by 
whose  death  the  suit  had  become 
abated.  [^Wardy.Shakeshaft]  607 

ROYALTIES. 

The  Apportionment  Act  applies  to 
a  case  of  the  expiration  of  a  term 
in  trustees  to  accumulate  rents  for 
payment  of  debts,  legacies  and 
other  charges,  with  remainder  to 
a  tenant  for  life ;  as  well  as  to  the 
common  case  of  an  estate  for  life 
to  A.,  remainder  to  B.  And  the 
term  being  for  twenty-one  years 
from  the  testator's  death,  the  TtieU 
lusson  Act  does  not  apply  to  pre- 
vent apportionment.  But  the  Ap- 
portionment Act  only  applies  to 
rents  reserved  at  fixed  periods, 
and  does  not  apply  to  royalties  in 
the  nature  of  rents,  payable  at 
uncertain  periods;  such  as  roy- 
alties payable  upon  the  selling  of 
ore  got  from  a  mine.  \^Sl.  Aubyn 
V.  Si.  Auhyn\ Gil 

SALE  BY  MORTGAGEE. 

Where  a  first  mortgagee  under  his 
power  of  sale  sold  the  mortgaged 
premises  by  private  contract  to 
second     mortgagees,    who     were 


mortgagees  in  possession  and  also 
trustees  for  sale  for  the  mortgagor, 
and  the  mortgage  deed  required 
that,  before  any  sale  should  be 
made,  three  months'  notice  should 
be  given  to  the  mortgagor,  and 
contained  a  clause,  that  a  pur- 
chaser should  not  be  required  to 
ascertain  that  previous  notice  had 
been  given,  or  to  inquire  into  the 
necessity  or  expediency  of  the 
sale,  and  that  the  mortgagee's  re- 
cefpt  should  be  a  sufficient  dis- 
charge. The  second  mortgagees, 
at  the  time  they  purchased,  knew 
that  the  three  months'  notice  had 
not  been  given  to  the  mortgagor, 
he  having  died  some  time  before, 
and  no  administration  having  then 
been  taken  out  to  his  estate.  Upon 
a  suit  for  redemption  by  the  mort- 
gagor's administratrix :.  Held,  that 
she  was  entitled  to  redeem,  and 
that  the  clause,  discharging  a  pur- 
chaser from  ascertaining  whether 
proper  notice  has  been  given,  does 
not  protect  a  purchaser  who  pur- 
chases with  actual  knowledge  that 
such  notice  has  not  been  given. 
There  is  no  rule  in  equity  that  a 
second  mortgagee  shall  not  pur- 
chase from  a  first  mortgagee  selling 
under  his  power  of  sale.  [Par- 
kinson  v.  lianbury^       •     •     .143 

SCHEDULE  TO  ANSWER. 

Where  a  Defendant,  who  was  the 
surviving  partner  in  a  firm  of 
commission  wine-merchants,  being 
required  to  set  out  in  his  answer 
an  account  of  the  partnership  as- 
sets, liabilities  and  dealings  for 
the  six  months  preceding  the  death 
of  the  deceased  partner,  set  out  the 
account  in  a  book,  which  he  re- 
ferred to  in  his  answer,  but  refused 
to  set  it  out  in  his  answer,  on  the 
ground  that  he  would  thereby  dis- 
close   private    matters,    and    the 
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Plaintiff  excepted  for  insuffi- 
ciency :  tlie  Court  allowed  the 
exception,  and  held,  that  the  De- 
fendant ought  to  have  set  out  the 
account  in  a  schedule  to  his  an- 
swer, and  that  the  objection,  that  the 
names  of  the  customers  were  pri- 
vileged, did  not  apply  to  such  a 
case.     [Telford  v.  Raskin]   .   148 

SCOTCH  LAW. 

m 

In  a  case  of  conflict  of  opinions  on 
a  question  of  pure  and  difficult 
Scotch  law,  the  Court  will  not  de- 
cide on  the  usual  evidence,  the 
opinions  of  advocates,  but  will  send 
a  case  to  the  Scotch  Court.  But 
it  is  matter  of  discretion  in  this 
Court.  Mode  in  which  the  case  is 
prepared.     [Lord  v.  Colvin]    ,  24 


SEPARATE  ESTATE. 

Where  an  annuity  was  given  to  an 
executrix,  who  was  a  married 
woman,  to  her  separate  use  with- 
out power  of  anticipation,  and  such 
executrix  had  misappropriated 
assets  of  the  testatrix  :  Upon  a 
suit  for  the  administration  of  the 
testatrix's  estate,  the  Court  held, 
that  in  taking  the  accounts,  pay- 
ments of  the  annuity,  which  were 
in  arrear,  were  liable  to  be  applied 
to  make  good  the  executrix's  mis- 
appropriations, but  that  the  future 
payments,  being  subject  to  the  re- 
straint on  anticipation,  were  not  so 
liable.       [Pemberton    v.     M'GUl] 

266 


SERVICE. 

The  words  **  every  application "  in 
the  17th  section  of  the  Settled 
Estates  Act  (19  &  20  Vict.  c.  120) 
refer  only  to  applications  under 
the  act  for  the  sale  of  estates,  and 
and  not  to  petitions  dealing  with 


purchase-money.      [Re    Duke  of 
Cleceland*s  Harte  Estates]     .  481 

m 

SERVICE  ABROAD. 

The  Court  has  no  authority  under 
the  7th  rule  of  the  10th  Consoli- 
dated Order  to  order  the  service 
abroad  of  an  administration  sum- 
mons.    [Lester  v.  Bond]       .  392 

SET-OFF. 

A.  and  his  wife  and  children  were 
entitled  under  a  settlement  to 
1,500/.  charged  on  real  estate  of 
which  B.  was  tenant  for  life,  the 
1,500/.  was  the  wife's  property 
vested  in  trustees  for  the  husband 
for  life,  with  usual  remainders. 
A.  was  indebted  to  B.  for  money 
advanced  for  the  wife.  Held,  that 
on  raising  the  charge,  B.  could 
not  set  off  his  claim  against  A.'s 
life  interest.     [Jenner  v.  Morris] 

334 


SETTLED  ESTATES  ACT,  1 856 
(19  &  20  Vict.  c.  20). 

The  Regulations  of  the  8th  of  August, 
1857,  are  not  absolutely  binding  as 
orders.  Therefore,  though  those 
Regulations  direct  that  a  guardian 
to  an  infant  Petitioner  must  be 
appointed  before  the  petition  is 
presented,  the  Court  authorized 
such  an  appointment  on  an  appli- 
cation aAer  the  petition  had  been 
presented  and  answered.  [Re 
Longslaffes  Settled  Estates]  .  142 


SETTLEMENT. 

Where  a  marriage  settlement  is  pre- 
pared, pursuant  to  the  intention  of 
072^  of  the  parties,  but  under  a  mis- 
take as  to  the  other,  it  cannot  be 
rectified.     [Sells  v.  Sells]  .     .  42 
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SETTLEMENT. 

1.  Where  a  lady  at  the  date  of  her 
marriage  was  entitled  to  a  con- 
tingent interest  in  remainder  in 
real  estate,  and  was  also  entitled 
in  possession  to  two  sums  of  stock, 
and  in  the  settlement  executed  on 
her  marriage  no  mention  was 
made  of  her  interest  either  in  the 
real  estate  or  in  the  stock,  but  the 
settlement  contained  a  covenant 
to  settle  upon  the  trusts  declared 
by  the  settlement  any  real  or  per- 
sonal property  to  which  the  hus- 
band and  wife,  or  either  of  them, 
in  right  of  the  wife,  should  "  by 
gi(\,  descent,  succession  or  other- 
wise howsoever  become  entitled" 
during  the  coverture ;  and  the 
wife's  contingent  interest  in  re- 
mainder in  the  real  estate  fell  into 
possession  during  the  coverture : 
Held,  that  the  words,  **  become  en- 
titled," imported  a  change  of  con- 
dition in  the  property,  and  that  the 
parties  contemplated  the  wife's 
becoming  entitled  during  the  co- 
verture, and  did  not  intend  to  in- 
clude property  to  which  she  was 
entitled  at  the  time  of  the  cover- 
ture; and  therefore  that  the  wife's 
interest  in  the  real  estate  having 
changed  during  the  coverture,  it 
fell  within  the  covenant,  but  that 
the  wife  having  been  absolutely 
entitled  to  the  two  sums  of  stock 
at  the  date  of  the  marriage,  and 
there  having  been  no  subsequent 
change  in  her  interest,  those  sums 
of  stock  did  not  come  within  the 
terms  of  the  covenant,  [^/ircher 
v.  Keiiv] 300 

2.  Where  a  covenant  to  settle  after- 
acquired  property  was  contained  in 
a  settlement  executed  on  the  mar- 
riage of  a  lady,  who  at  the  time 
was  entitled  to  a  contingent  interest 
liable  to  be  divested,  but  which 
afterwards  fell  into  possession;  and 
who  afterwards  became  entitled  to 


property  to  her  separate  use,  as 
to  part  of  which  there  was  a  pro- 
viso against  alienation  :  Held, 
that  the  property  to  which  the 
lady  was  contingently  entitled  at 
the  time  of  her  marriage  came 
within  the  terms  of  the  covenant, 
but  that  the  property  settled  to 
her  separate  use,  and  as  to  which 
there  was  a  proviso  against  alien- 
ation, was  not  included  in  it. 
[Brooks  v.  Keith']       ...     462 


SETTLEMENT  BY  WILL. 

A  testator  directed  6,000/.  to  be 
settled  on  the  marriage  of  his 
daughter,  and  then  went  on  to 
give  it  to  trustees,  with  a  separate 
life  interest  to  his  daughter ;  after 
her  death  for  her  children,  on 
their  attaining  twenty-one,  if  the 
mother  should  be  then  dead ;  but 
if  not,  then  not  till  after  her  de- 
cease ;  and  if  no  child  should  live 
to  attain  a  Vested  interest,  then 
to  fall  into  his  residue:  and  he 
gave  his  residue  to  A.  for  life, 
remainder  to  6.:  Held,  1.  That 
the  testator  had  made  a  positive 
settlement,  and  the  Court  could 
not  add  to  it  in  any  way.  2. 
That  the  income  undisposed  of 
after  the  wife's  death  fell  into  the 
residue.  3.  That  it  was  undis- 
posed of  income  merely,  and  passed 
as  such  to  the  tenant  for  life  of 
the  residue.    [FuUerton  v.  Afartin] 

31 


SETTLEMENT  BY  THE 
COURT. 

A  testator  directed  6,000/.  to  be 
settled  on  the  marriage  of  his 
daughter,  and  then  went  on  to 
give  it  to  trustees,  with  a  separate 
life  interest  to  his  daughter;  aher 
her  death  for  her  children,  on 
their  attaining  tweuty-one,  if  the 
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mother  should  be  then  dead ;  but 
if  not,  then  not  until  after  her  de- 
cease; and  if  no  child  should  live 
to  attain  a  vested  interest,  then 
to  fall  into  his  residue :  and  he 
gave  his  residue  to  A.  for  life, 
remainder  to  B. :  Held,  1.  That 
the  testator  had  made  a  positive 
settlement,  and  the  Court  could 
not  add  to  it  in  any  way.  2, 
That  the  income  undisposed  of 
after  the  wife's  death  fell  into  the 
residue.  3.  That  it  was  undis- 
posed of*  income  merely,  and 
passed  as  such  to  the  tenant  for 
life  of  the  residue.  [^Fullerton  ▼. 
Martin] 31 

SOLICITOR  AND  CLIENT. 

The  Statute  of  Limitations,  in  the 
absence  of  fraud,  applies  to  an 
action  or  suit  brought  by  a  client 
against  his  solicitor.  An  acknow- 
ledgment of  a  debt  contained  in  a 
letter  from  one  partner  to  another, 
undertaking  to  assign  to  the  latter 
the  debts  and  liabilities  of  the 
firm,  upon  his  satisfying  debts  due 
to  a  person  named  in  the  letter 
and  others,  or  *' obtaining  a  release 
of  my  liabilities  in  respect  of  such 
debts :  Held,  not  to  amount  to  a 
promise  to  pay  the  debts,  and 
therefore  not  to  take  the  debt  out 
of  the  Statute  of  Limitations.  \_ln 
re  Hindmarsfi] 129 

SPECIFIC  DEVISE. 

A  residuary  devise  of  real  estate 
since  the  Wills  Act  (1  Vict.  c.  26) 
is  not  specific.  Therefore,  where 
the  personal  estate  proved  defi- 
cient for  the  payment  of  debts,  the 
real  estates  devised  by  way  of  re- 
sidue were  held  chargeable  with 
the  payment  of  the  debts,  in 
priority  to  the  real  estates  speci- 
fically devised.  \^Dady  v.  Hart- 
ridge] 236 


SPECIFIC  LEGACY. 

A  testator  gave  to  his  son  all  his 
furniture,  plate,  &c.,  and  all  other 
his  goods  and  chattels  whatsoever, 
not  being  money  or  securities  for 
money,  whereof  he  might  be  pos- 
sessed at  the  time  of  his  decease; 
and  in  a  subsequent  part  of  the 
will  he  bequeathed  to  his  trustees 
*'  all  my  property  as  well  real  and 
personal  or  mixed,  not  hereinbe- 
fore disposed  of.'*  Held,  that  al- 
though the  words  **  goods  and 
chattels*'  might,  if  unrestrained  by 
the  subsequent  part  of  the  will, 
have  constituted  a  residuary  be- 
quest, yet  that  a  residuary  bequest 
being  found  in  the  subsequent  part 
of  the  will,  the  gift  to  the  son  was 
specific  and  not  residuary.  The 
testator  also  gave  a  legacy  of  500/. 
£!i  per  cent.  Consols  or  other  stock 
into  which  the  same  might  be  con- 
verted, or  in  case  he  should  not  be 
possessed  of  such  stock,  then  he 
gave  a  legacy  of  as  much  sterling 
money  as  that  amount  of  stock 
would  have  been  worth  at  his  de- 
cease ;  and  by  a  subsequent  clause 
the  testator  gave  another  legacy 
of  like  stock  to  the  same  person, 
*'  in  addition  to  the  legacy  al- 
ready given,"  to  be  raised  out 
of  the  proceeds  of  his  residuary 
estate.  Held,  that  the  first  le- 
gacy, there  being  sufficient  stock 
to  answer  it,  was  specific,  but  that 
the  second  legacy,  though  ex- 
pressed to  be  a  substitute  for  the 
first  legacy,  was  general.  Distinc- 
tion between  specific,  demonstra- 
tive and  general  legacies.  An 
annuity  is  included  under  the  term 
"  legacy."        \^Mullins    v.    Smith] 

204 

SPECIFIC  LEGATEE. 

Where  a  testator  takes  shares  in  a 
company,  any  payments  remaining 
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due  at,  or  becoming  due  after,  his 
death,  which  are  necessary  to  con- 
stitute him  a  complete  shareholder, 
must  be  paid  by  his  general  per- 
sonal estate ;  but  if  he  was  a  com- 
plete shareholder,  payment  of  calls 
made  after  the  testator's  death, 
must  be  made  by  the  specific  le- 
gatee of  the  shares.  \_^oy  v. 
Day] 261 

SPECIFIC  PERFORMANCE. 

When  a  company  issues  a  prospec- 
tus, a  party  contracting  to  take 
shares  on  the  statements  therein 
contained  has  a  right  not  only  not 
to  be  misled  by  any  statements 
actually  false,  but  to  be  informed 
of  all  the  facts,  the  knowledge  of 
which  might  reasonably  have  de- 
terred him  from  so  contracting. 
And  if  the  prospectus  in  that  sense 
contains  misrepresentations,  or  the 
absence  of  true  representation,  the 
contract  will  not  be  enforced. 
What  concealment  or  ambiguity 
amounts  to  misrepresentation. 
Semble,  that  when  a  person  con- 
tracts to  take  shares,  but  has  not 
done  specific  acts  necessary  under 
an  act  of  parliament  to  make  him 
a  shareholder  at  law,  equity  will 
enforce  the  contract,  and  compel 
him  to  do  those  acts.  {_The  New 
Brunswick  and  Canada  Railway 
and  Land  Company  v.  Mugge- 
ridge] 363 

STATUTE. 

In  a  case  of  conflict  of  opinions  on 
a  question  of  pure  and  difficult 
Scotch  law,  the  Court  will  not 
decide  on  the  usual  evidence,  the 
opinions  of  advocates,  but  will 
send  a  case  to  the  Scotch  Court. 
But  it  is  matter  of  discretion  in  this 
Court.  Mode  in  which  the  case 
is  prepared.  \_Lord  v.  Colvin]  .  2  i 


STAY  OF  PROCEEDINGS. 

The  stay  of  proceedings  pending  an 
appeal  is  in  the  discretion  of  the 
Court.  Where  the  Court  has  no 
judicial  doubt  upon  the  decree,  it 
will  not  in  general  stay  proceed- 
ings. But  where  an  order  was 
made  for  payment  of  a  large  sum 
to  A.,  and  it  was  in  evidence  that 
A.  had  heavily  encumbered  his 
interest,  and  part  of  the  decree 
was  made  in  conformity  with  the 
decision  of  a  Scotch  Court,  on  a 
case  sent  to  it,  as  to  which  the 
Court  could  form  no  judicial 
opinion,  stay  of  proceedings  was 
ordered  pending  an  appeal.  {^Lord 
y.Colvin] 475 

SPECIFIC  DEVISE. 

A  testatrix  being  possessed  of  three 
estates,  by  her  will  devised  one  of 
those  estates  by  name,  and  all 
other  her  lands  and  tenements 
whatsoever  and  wheresoever,  and, 
by  a  codicil  executed  on  the  same 
day,  specifically  devised  her  two 
other  estates  to  different  persons. 
Held,  that  the  will  and  codicil 
were  executed  to  carry  out  one 
intention,  that  the  will  must  be 
read  as  if  it  contained  an  express 
exception  of  the  two  estates  de- 
vised by  the  codicil,  that  the  estate 
devised  by  name  in  the  will  was 
specifically  devised,  and  that  the 
devise  in  the  will  was  residuary  so 
far  only  as  related  to  afler-acquired 
property;  and  therefore  that  all 
three  estates  must  contribute  rate- 
ably  to  the  payment  of  debts,  the 
personal  estate  being  insufficient. 
A  residuary  devise  of  real  estate, 
since  the  Wills  Act  (1  Vict.  c.  26), 
is  not  specific.  [^Barnwell  v.  Ire^ 
manger] ft4e2 

SPECIFIC  PERFORMANCE. 
Leasehold    property    was    sold    by 
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auction  on  the  8th  of  June,  1858, 
with  a  condition  for  completion  on 
the  20th  of  July  following.  The 
title  was  accepted  by  the  purchaser 
^  on  the  16th  of  July,  but  owing  to 
disputes  as  to  the  value  of  the  fix- 
tures, the  meeting  for  completion 
did  not  take  place  till  the  26th  of 
August.  The  purchaser  then  dis- 
covered that  the  vendors  had  re- 
newed the  insurance,  which  expired 
on  the  24th  of  June,  for  one  month 
only,  so  that  the  property  became 
uninsured  on  the  24th  of  July,  and 
thereupon  became  forfeited  to  the 
lessors.  On  the  7th  of  September, 
the  purchaser  absolutely  repu- 
diated the  contract.  The  vendors 
subsequently  renewed  the  insur- 
ance, and  obtained  a  waiver  of  the 
forfeiture  from  the  lessors,  and  the 
purchaser  refusing  to  complete, 
they  filed  a  bill  for  specific  per- 
formance. Held,  that  although 
the  vendors  were  not  bound  to 
renew  the  insurance,  yet  having 
done  so  in  so  unusual  a  manner, 
the  Court  would  not  decree  specific 
performance,  and  the  bill  was  dis- 
missed, but  without  costs.  [^Dow^on 
V.  Solomon]  .     , 1 


STATUTE  OF  LIMITATIONS. 

The  Statute  of  Limitations,  in  the 
absence  of  fraud,  applies  to  an 
action  or  suit  brought  by  a  client 
against  his  solicitor.  An  acknow- 
ledgment of  a  debt  contained  in  a 
letter  from  one  partner  to  another, 
undertaking  to  assign  to  the  latter 
the  debts  and  liabilities  of  the  firm, 
upon  his  satisfying  debts  due  to  a 
person  named  in  the  letter  and 
others,  or  **  obtaining  a  release  of 
my  liabih'ties  in  respect  of  such 
debts:"  Held,  not  to  amount  to  a 
promise  to  pay  the  debts,  and 
therefore   not   to   take   the  debts 


out  of  the  Statute  of  Limitations. 
[//I  re  Hindmarsh]       .     .     .129 

STATUTES. 

A  clear  and  explicit  enactment  is 
not  to  be  cut  down  by  a  more 
limited  preamble  or  recital ;  but  if 
the  enactment  is  not  explicit  in  it- 
self, it  may  be  explained  and  cut 
down  by  the  preamble  or  recital. 
An  act  authorizing  the  making  of 
a  railway  through  land  abounding 
with  minerals  contained  a  clause 
reciting  the  nature  of  the  lands, 
and  that  the  railway  would  inter- 
cept and  obstruct  the  free  inter- 
course between  the  adjacent  lands, 
and  so  deprive  them  of  their  natu- 
ral advantages;  and  it  gave  liberty 
to  owners  or  occupiers  to  make  any 
railway  across  the  company's  rail- 
way,  **  for  the  benefit  of  themselves 
and  for  all  and  every  other  person 
or  persons  to  whom  they  or  any  of 
them  may  from  time  to  time  give 
leave,  and  in  such  way  and  for  such 
purposes  as  they  or  any  of  them 
may  require."  Held,  by  Mr.  Baron 
Channell  and  Vice-Chancellor  Kin- 
der sley,  dissent iente  fVilleSt  J., 
that  this  power  was  confined  to 
making  a  railway  for  the  purposes 
of  their  own  business  in  respect  of 
the  lands,  and  did  not  authorize 
the  making  of  a  railway  for  the 
purpose  of  carrying  passengers 
and  goods  for  hire.  \^Hughes  v. 
Chester  and  Holyhead  Railway 
Company] 624 

STATUTES 

(1  &  2  VicT.  c.  no.  s.  13). 

Testator  limited  real  and  personal 
estate  to  trustees  for  A.  B.  for 
life,  with  a  limitation  over  in  case 
he  should  thereafter  become  bank- 
rupt or  insolvent^  &c.,  or  if  by  his 
act  or  default  the  rents,  &c.,  should 
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become  vested  in  or  payable  to  any 
other  person.  The  tenant  for  life 
was  insolvent  before  the  date  of  the 
will.  There  was  the  usual  power 
of  attorney,  and  judgment  was  en- 
tered up,  but  nothing  further  done, 
and  the  tenant  for  life  did  not  in 
any  manner  alienate  after  the  date 
of  the  will.  Held,  I.  That  judg- 
ment without  more  only  operated 
as  an  equitable  charge,  and  did  not 
vest  the  rents  in  or  make  them 
payable  to  the  assignees.  2,  That 
upon  the  authorities,  and  in  parti- 
cular Manning  v.  Chambers,  the 
insolvency  before  the  date  of  the 
will  was  within  the  words  **  shall 
thereafter  become  bankrupt,"  &c. 
[^Seymour  V.  Lucas]    .     .     .      177 

SUBSTITUTED  REPRESEN- 
TATION. 

Order  made  under  the  44th  section 
of  the  15th  &  16ih  Vict.  c.  86,  in 
a  creditors'  suit,  for  the  appoint- 
ment of  a  person  to  represent  the 
deceased  debtor  under  an  annuity 
deed,  where  there  was  no  such 
representative,  upon  a  motion  sup- 
ported by  an  affidavit  that,  after 
payment  of  incumbrances  out  of 
the  proceeds  of  the  sale,  no  sur- 
plus would  be  left,  and  upon  notice 
being  given  to  the  debtor's  next 
of  kin  who  were  entitled  to  take 
out  administration.  [^Davies  v. 
Boulcott] 23 

SUBSTITUTION. 

Gift  of  aliquot  parts  of  a  fund  to  the 
children  of  A.,  the  children  of  B., 
the  children  of  C.  and  the  grand- 
children of  D.  Provided  that  if 
any  child  or  children  of  A.,  or  B. 
or  C,  or  any  of  the  grandchildren 
of  D.,  shall  die  in  my  lifetime 
leaving  a  child  or  children  living 
at  my  death  and  attaining  twenty- 


one,  the  child  or  children  of  each 
such  child  or  grandchild  so  dying 
in  my  lifetime  shall  represent»and 
stand  in  the  place  of  his,  her  or 
their  deceased  parent  or  respective 
parents,  and  be  entitled  to  the 
same  share  or  shares  which  his, 
her  or  their  deceased  parent  would 
have  been  entitled  to  if  living  at  my 
decease:  Held,  1.  The  word  *' chil- 
dren" could  not  be  read  grand- 
children, so  as  to  let  in,  as  original 
donee,  the  child  of  a  deceased 
child  of  A.  who  never  had  a  child 
living  at  the  date  of  the  will.  2. 
The  words  '*  shall  die"  do  not 
import  future  dying,  but  are 
equivalent  to  **  shall  be  dead," 
or  **  shall  have  died."  8.  A  tes- 
tator may  so  express  himself  as  to 
cause  a  child  of  a  deceased  child 
to  represent  and  be  substituted  for 
that  deceased  child ;  though  he 
never  intended  a  share  for  the 
deceased  child : — and,  Held,  that, 
in  this  case,  the  proviso  was  large 
enough  to  show  an  intention,  that 
a  child  of  a  child  deceased  at  the 
date  of  the  will,  and  for  whom 
therefore  no  share  was  intended, 
'  should  represent  or  be  substituted 
for  that  deceased  child,  and  take 
the  share,  which  if  living  at  the 
date  of  the  testator's  death,  the 
deceased  child  would  have  taken. 
Christophersoti  v.  Nayler^  and 
other  cases  of  that  class,  distin- 
.guished;  and  Waugh  v.  Waugh 
disapproved  and  overruled.  [Zo- 
ring  v.  Thomas']       .     .     ,     ,497 

SUIT  BY  BILL. 

Where  a  bill  was  filed  for  the  admi- 
nistration of  the  testator's  estate, 
and  sought  to  charge  the  repre- 
sentative of  the  testator's  execu- 
trix, on  the  balance  of  an  account, 
and  such  representative  had  of- 
fered to  pay  a  sum  in  full,  but  had 
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refused  to  account,  and  there  was 
a  question  on  the  construction  of 
tl>e  will  to  be  decided :  Held,  that 
the  suit  was  properly  instituted  by 
bill ;  and  that  the  case  was  not 
one  for  an  administration  sum- 
mons under  the  45th  sect,  of  the 
15  &  16  Vict.  c.  86,  and  therefore 
that  the  Plaintiff  was  entitled  to 
his    costs.      \^Smith   v.    Spilsbury] 

161 


SUPPLEMENTAL  BILL. 

A  Plaintiff  in  a  suit  was  convicted 
by  a  foreign  court  of  felony,  and  a 
curator  had  been  appointed  of  his 
estate,  who,  in  accordance  with 
the  law  of  such  foreign  country, 
by  virtue  of  his  office  fully  re- 
presented him  :  Held,  upon  motion 
for  a  supplemental  order,  that 
there  was  no  such  transmission  of 
interest  as  would  come  within  the 
5^nd  section  of  the  Chancery 
Amendment  Act,  and  that  it  was 
necessary  to  file  a  supplemental 
bill.     [Guillon  v.  Kolch]  .     .621 


TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

A  testator  directed  6,000/.  to  be 
settled  on  the  marriage  of  his 
daughter,  and  then  went  on  to 
give  it  to  trustees,  with  a  separate 
life  interest  to  his  daughter ;  after 
her  death  for  her  children,  on  their 
attaining  twenty-one,  if  the  mother 
should  be  then  dead  ;  but  if  not, 
then  not  till  after  her  decease ; 
and  if  no  child  should  live  to  attain 
a  vested  interest,  then  to  fall  into 
his  residue :  and  he  gave  his  resi- 
due to  A.  for  life,  remainder  to  B. 
Held,  1 .  That  the  testator  had 
made  a  positive  settlement,  and 
the  Court  could  not  add  to  it  in 


any  way.  2.  That  the  income  un- 
disposed of  after  the  wife's  death 
fell  into  the  residue.  3.  That  it 
was  undisposed  of  income  merely, 
and  passed  as  such  to  the  tenant 
for  life  of  the  residue.  \FulUrUm 
v.  Martin] .  31 


THELLUSSON  ACT. 

The  Apportionment  Act  applies  to 
the  case  of  the  expiration  of  a 
term  in  trustees  to  accumulate 
rents  for  payment  of  debts,  lega- 
cies and  other  charges,  with  re- 
mainder to  a  tenant  for  life,  as 
well  as  to  the  common  case  of  an 
estate  for  life  to  A.,  remainder  to 
B.  And  the  term  being  for  twenty- 
one  years  from  the  testator's  death, 
the  Theilusson  Act  does  not  apply 
to  prevent  apportionment.  But 
the  Apportionment  Act  only  ap- 
plies to  rents  reserved  at  fixed 
periods,  and  does  not  apply  to 
royalties  in  the  nature  of  rents 
payable  at  uncertain  periods  ;  such 
as  royalties  payable  upon  the  sell- 
ing of  ore  got  from  a  mine.  [St. 
Aubyn  v.  St,  Auhyn]   •     .     .611 


TIMBER. 

A.  B,  died  intestate,  seised  of  renl 
estates,  under  which  were  seams 
of  coal,  but  QO  mines  had  been 
opened  at  the  time  of  his  death. 
Upon  a  bill  being  filed  in  May, 
1845,  by  his  infant  daughter  and 
heiress  at  law,  by  her  next  friend, 
for  the  administration  of  his  estate, 
it  was,  by  the  order  of  the  Court, 
on  further  directions,  dated  the 
24th  of  May,  1846,  declared,  that 
the  intestate's  widow  was  entitled 
to  dower  out  of  his  freehold  es- 
tates, and  it  was  referred  back  to 
the   Master   to  inquire  what  was 
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due  to  the  widow  for  dower  from 
the  death  of  the  intestate,  and  the 
widow  was  appointed  receiver  of 
the  rents  and  profits  of  the  real 
estate,  and  was  directed  to  pay  the 
interest  of  a  sum  to  he  raised  by 
mortgage,  to  retain  a  sum  for  the 
maintenance  of  the  infant,  and  to 
pay  the  residue  of  the  rents  and 
profits  into  Court,  to  the  account 
of  the  infant  Plaintiff,  and  the 
Master  was  ordered  to  prosecute 
an  inquiry,  directed  by  the  decree 
on  the  hearing  (dated  the  12th  of 
December,  1845),  respecting  the 
leasing  the  intestate's  estates  for 
coalmines.  Under  an  order  of  the 
Court  of  the  7ih  of  March,  1855, 
the  widow,  as  receiver,  felled  poles 
and  small  timber  on  the  real  es- 
tate, and  accounted  for  the  pro- 
ceeds of  the  sale  in  passing  her 
accounts.  On  the  28th  of  April, 
1855,  the  widow  again  married. 
On  the  23rd  of  April,  1856,  the 
Master,  by  his  report,  found  it 
would  be  fti  that  the  whole  estate 
should  be  let  for  coal  mines.  On 
the  8th  of  May,  1856,  an  order 
was  made,  approving  of  a  provi- 
sional agreement  entered  into  for 
a  lease,  and  directing  that  the 
ageement  should  be  carried  out  by 
a  lease  to  be  settled  by  the  Judge 
in  chambers.  A  lease  dated  the 
15th  day  of  November,  1857,  was 
settled  in  chambers,  in  which  the 
infant  Plaintiff  granted  and  de- 
mised, and  the  widow,  as  guardian, 
with  the  consent  of  her  second 
husband,  granted,  demised,  leased 
and  confirmed,  all  the  mines  under 
the  estate,  except  within  a  certain 
area  round  a  house,  the  rents  and 
royalties,  (and,  amongst  others,  a 
rent  or  sum  of  i/.  4.f.  for  every  acre 
of  the  surface  used  for  raising  coal, 
^c),  being  reserved  to  the  infant 
Plaintiff.  All  the  covenants  were 
entered  into  by  or  with  the  infant. 


Held,  1st,  that  the  proceedings 
which  had  taken  place  in  the  suit 
did  not  amount  to  an  assignment 
of  dower.  2ndly.  That  the  widow 
was  entitled,  in  respect  of  her 
dower,  to  one-third  of  the  yearly 
income  which  had  arisen,  or  might 
arise,  from  the  amount  of  the  pur- 
chase-money of  poles  and  small 
timber  cut  and  sold  under  the  di* 
rection  of  the  Court,  drdly.  That 
as  the  lease  was  intended  to  be 
made  for  the  benefit  of  the  infant 
alone,  the  widow  was  not  entitled, 
in  respect  of  dower,  to  any  benefit 
from  the  rents  and  profits  of  the 
mines  and  minerals  opened  and 
raised  since  the  decease  of  her 
husband,  the  intestate.  Held,  also, 
that  until  an  assignment,  the  widow 
was  entitled  to  one-third  of  the 
rents  of  the  real  estate  of  the  land, 
exclusive  of  the  rents  and  profits 
of  the  mines,  but  inclusive  of  the 
rents  paid  by  the  lessees  for  any 
portion  of  the  surface  of  the 
land  used  for  the  purpose  of 
the  mines.  And  semble,  that 
a  widow  dowable  of  the  real  es- 
tate of  her  husband,  not  having 
done  any  act  to  preclude  her  from 
doing  so,  may  claim  one-third  of 
the  income  of  the  proceeds  arising 
from  the  royalties  of  mines  opened 
after  her  husband's  decease,  but 
that  she  is  not  entitled  to  one-third 
of  the  royalties  as  corpus.  [/)/c- 
kin  V.  Samer']       ....     281^ 

TRANSMISSION  OF 
INTEREST. 

A  Plaintiff  in  a  suit  was  convicted  by 
a  foreign  court  of  felony,  and  a 
curator  had  been  appointed  of  his 
estate,  who,  in  accordance  with 
the  law  of  such  foreign  country, 
by  virtue  of  his  office  fully  repre- 
sented him.  Held,  upon  motion 
for   a    supplemental    order,    that 


there  vas  no  such  transmissioo 
of  intereat  as  would  come  within 
Ihe  52nd  section  of  the  Chancery 
Amendment  Act,  and  that  it  was 
necessary  to  file  a  (upplemental 
bill.     [Guilloa  v.  Rolck)  .     .  621 


TRUSTEE. 
Alihouf^h  a  trustee  may  under  the 
4th  Order  of  lOth  June,  18*8, 
present  a  petition  under  the  Trus- 
tee Relief  Act  as  to  monies  paid 
in  by  himself,  the  Court  in  making 
an  order  on  such  petition  gave 
hirn  respondent's  costs  only,  even 
where  his  petition  was  presented 
at  the  re(]ueat  of  one  of  the  pariiea 
beneficially  interested  in  the  fund. 
{^Re  Hulciinson't  Trutli^  .     .     87 


TRUSTEE  SOLICITOR. 
The  rule,  that  a  solicitor  trustee 
acting  in  tlie  trusts  shall  not  be 
allowed  profit  costs,  is  not  re- 
stricted to  cases  of  express  trust, 
but  appliea  to  the  case  of  an  exe- 
cutor or  trustee,  though  tliere  be 
no  express  trust.  Profit  costs 
disallowed  an  executor  who  had 
acted  as  his  own  solicitor  upon  an 
objection  taken  by  a  creditor  who 
a  party  to  the  suit.     [Pollard 


.  Doyle,  h 


.  Doyle]  . 


TRUSTEES'  COSTS. 
Where  an  infant  is  entitled  to  appear 
as  respondent  on  a  petition,  whe- 
ther in  a  matter  ur  a  cause,  he 
must  appear  by  a  duly  consiiiuted 
guardian  ad  litem.  Costs  of  trus- 
tees w'lio  hnd  been  served  and 
appeared  on  a  petition  by  a  icnanl 
for  life  for  investments  of  railway 
purchase- monies  allowed  against 
the  company.  [/n  re  Duke  nf 
CIcvctaad't  Harle  Lstalet]  .      .  46 


UNDISPOSED  OF  PERSON- 
ALTY. 
Where  personalty  was  bequeathed  to 
persons  upon  trust  for  a  charity 
which  failed  under  the  Mortmain 
Act,  and  there  were  no  next  of 
kin  :  Held,  that  the  executor  was 
trustee  for  the  Crown.  [Z)acre  ». 
Patrickxoa) 182 

UNMARRIED. 
A  fund  was  devised  by  will  to  A.  for 
life,  and  afler  her  decease  to  such 
persons  as  she  should  appoint,  and 
m  default  of  appointment  to  such 
persons  as  at  the  time  of  the  death 
of  A.  would  be  entitled  to  her 
personal  estate  under  the  Statute 
for  the  Distribution  of  Intestates' 
Estates  as  if  she  had  died  intestate 
and  unmarried.  A.  subsequently 
married  and  had  eight  children, 
but  died  a  widow,  and  without 
having  appointed  the  fund.  Upon 
a  petition  by  the  children  of  A. 
claiming  the  fund :  Held,  that 
"  unmarried"  meant  not  having  a 
husband  at  the  time  of  her  death, 
and  therefore  that  the  children  of 
A.,  and  not  the  persons  who 
would  have  been  entitled  to  A.'a 
personal  estate  if  she  had  died 
without  ever  having  been  married, 
were  entitled  to  the  fund.  [Diry 
V.  Barnard} 351 


VENDOR  AND  PURCHASER. 

Leasehold  properly  was  sold  by 
auction  on  the  8th  of  June,  1858, 
with  a  condition  for  completion 
on  the  SOth  of  July  following. 
The  title  was  accepted  by  the 
purchaser  on  the  16th  of  July,  but 
owing  to  disputes  as  to  the  value 
of  the  fixtures,  the  meeting  for 
completion  did  not  take  place  till 
the  ?6th  of  August.     The   pur- 


INDEX. 


685 


chaser  then  discovered  that  the 
vendors  had  renewed  the  insurance, 
which  expired  on  the  24th  of  June, 
for  one  month  only,  so  that  the 
property  became  uninsured  on  the 
24th  of  July,  and  thereupon  be- 
came forfeited  to  the  lessors.  On 
the  7th  of  September,  the  purchaser 
absolutely  repudiated  the  contract. 
The  vendors  subsequently  renewed 
the  insurance,  and  obtained  a  waiver 
of  the  forfeiture  from  the  lessors, 
and  the  purchaser  refusing  to  com- 
plete, they  filed  a  bill  for  specific 
performance  :  Held,  that  although 
the  vendors  were  not  bound  to 
renew  the  insurance,  yet  having 
done  so  in  so  unusual  a  manner, 
the  Court  would  not  decree  spe- 
cific performance,  and  the  bill  was 
dismissed,  but  without  costs.  [Darv- 
son  V.  Solomon]        ....       1 


VENDOR'S  LIEN. 

Costs  incurred  in  selling  real  es- 
tate in  an  administration  suit,  be- 
fore decree,  charged  on  such  real 
estate,  and  not  on  the  personal 
estate.  Where  it  is  ordered  that 
real  estates,  which  are  charged 
with  incumbrances,  shall  contribute 
rateably  to  the  payment  of  costs, 
such  estates  must  be  valued  for 
the  purposes  of  such  contribution 
at  the  net  values  after  payment  of 
incumbrances.  Where  the  Court 
had  declared  that  certain  devised 
estates  were  devised  subject  to  in- 
cumbrances charged  thereon,  and 
a  vendor  had  a  lien  for  unpaid  pur- 
chase-money on  one  of  such  es- 
tates, the  Court  held,  that  under 
the  circumstances  of  the  case  the 
vendor's  lien  stood  precisely  in  the 
same  position  as  any  other  incum- 
brance, and  that  it  must  be  paid 
out  of  the  particular  estate  on 
Vol.  I. 


which   it  attached.     [^BarnweU  v. 
Iremonger] 255 


VESTED  INTEREST  CAPABLE 
OF  BEING  DIVESTED. 

A  defendant  trustee  was  in  contempt 
for  not  answering  and  out  of  the 
jurisdiction.  It  appeared  that  he 
had  gone  out  of  the  jurisdiction  to 
avoid  answering  ;  that  he  had  sold 
out  the  trust  fund  to  an  amount 
exceeding  20,000/.;  that  he  had 
come  from  Boulogne  with  a  return 
ticket,  *  and  intended  to  depart 
shortly,  and  that  he  had  in  fact 
been  arrested  at  the  station  on  the 
day  before  the  motion  for  a  ne 
exeat  was  made,  while  attempting 
to  depart.  The  order  for  a  writ 
of  ne  exeat  was  made.  A  present 
vested  interest,  though  capable  of 
being  divested,  is  a  sufficient  in- 
terest to  support  a  writ  ofne  exeat 
regno.     {^Hawkins  v.  Howlcint]  75 

VESTING. 

A  testator  gave  a  legacy  upon  the 
death  of  his  granddaughter  to  her 
child  or  children,  to  be  paid  to 
such  child  or  children  at  his,  her 
or  their  respective  ages  of  twenty- 
one  years,  and  directed  that  the 
shares  of  such  child  or  children  as 
at  the  time  of  his  granddaughter's 
death  should  be  under  the  age  of 
twenty-one  years  should  bear  in- 
terest at  the  rate  of  5l.  per  cent, 
and  charged  the  legacy  on  his 
residuary  real  and  personal  estate, 
and  the  personal  estate  was  defi- 
cient. The  granddaughter  died, 
leaving  one  child,  who  afterwards 
died  under  twenty-one.  Held, 
that  the  legacy  sank  into,  and  was 
not  raiseable  out  of,  the  testator's 
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real  estate.     [_Parker  v.  Hodgson] 

568 


VEXATIOUS  CONDUCT. 

The  Court  will  exercise  its  discre- 
tion as  to  whether  it  will  order  the 
.  removal  of  a  trustee  on  the  ground 
of  bankruptcy,  under  the  IdOth 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13 
Vict.  c.  106),  and  it  is  not  suffi- 
cient merely  to  show  the  fact  of 
bankruptcy  to  induce  the  Court  to 
make  such  an  order.  Therefoi^y 
where  a  trustee  became  bankrupt 
in  1855,  and  in  1856  obtained  a 
first-class  certificate,  and  had  since 
been  appointed  to  a  position  of 
trust,  and  in  1860  a  petition  was 
presented  for  his  removal  on  the 
ground  of  his  bankruptcy  in  1855, 
and  also  on  the  ground  of  vexatious 
conduct ;  but  the  petition  did  not  al- 
lege that  his  continuing  in  the  trust 
would  endanger  the  trust  property. 
Held,  that  it  was  not  compulsory 
on  the  Court  to  make  an  order  for 
the  removal  of  such  trustee,  but 
that  it  had  a  discretion  and  dis- 
missed the  petition  with  costs.  In 
all  cases  where  jurisdiction  is  given 
to  the  Court  by  act  of  parliament 
by  the  words  *'  it  shall  be  lawful,*' 
those  words,  unless  they  are  con- 
trolled by  other  parts  of  the  act, 
give  the  Court  a  discretion  in 
the  exercise  of  that  jurisdiction. 
Charges  of  vexatious  conduct  as  a 
ground  for  the  removal  of  a  trus- 
tee must  be  made  by  bill,  and  not 
by  petition.     [Re  Bridgman]    164 


WARD  OF  COURT. 

Where  a  ward  of  Court,  who  was 
entitled   to  a  fund    on   attaining 


twenty-one,  married  without  the 
consent  of  the  Court,  and  no  set- 
tlement was  made  on  the  marriage; 
and  aAerwards,  having  attained 
twenty-one,  together  with  her  hus- 
band petitioned  the  Court  for  the 
payment  of  the  fund  to  her  hus- 
band ;  the  Court  refused  to  make 
an  order  for  payment  to  the  hus- 
band, but  directed  a  reference  as 
to  a  settlement.  \_Oynn  v.  Gilbard] 

356 


WIFE'S  EQUITY  TO  A  SET- 
TLEMENT. 

Where  a  person  entitled  to  a  share  in  a 
fund  in  Court  and  her  incumbrancer 
or  assignee  are  before  the  Court, 
and  one  set  of  costs  only  is  allowed 
in  respect  of  that  share,  those  costs 
are  given  to  the  incumbrancer  or 
assignee.     In  giving  effect  to  the 
wifes  equity  to  a  settlement  of  a 
fund  in  Court,  the  rule  of  settling 
half  on  the  wife  is  departed  from, 
either  where  the  fund  is  very  small 
and  the  husband  is  not  in  a  posi- 
tion to  maintain  his  wife,  or  where 
the  husband  has  received  a  much 
larger  amount  in  right  of  his  wife 
without  appropriation  for  her  main- 
tenance.    Where  the  fund  settled 
by  the  Court  has  been  assigned, 
the  Court,  after  providing  for  the 
wife  and  her  children,  declares  an 
ultimate  trust,  in  case  of  the  wife 
dying  in   the   husband's   lifetime 
without  issue,  in  favour  of  the  as- 
signee.    [fVard  y.  YaUs]      .     80 


WILL. 

1 .  A  testator  bequeathed  the  residue 
of  his  estate  to  trustees,  upon  trust 
to  transfer  one  moiety  to  his  sister, 
and  the  other  moiety  to  bis  three 
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brothers,  Richard^  James  Jenkinson 
&ndJohn,and  directed  that  *'  should 
not  my  said  brother  Richard  Green, 
wh-)  is  supposed  to  be  now  alive 
and  resident  in  ^usiraliat  make 
any  claim  to  the  shares  and  in- 
terests in  the  said  several  trust 
monies  to  which  he  may  become 
entitled  under  this  my  will  within 
the  time  or  space  of  three  years 
next  after  my  decease,"  then  the 
trustees  were  at  the  expiration  of 
such  three  years  to  transfer  *'  the 
shares  and  interests  of  the  said 
Richard  Grcen^**  unto  his  sister  and 
two  brothers,  James  Jenkinson  and 
John,  in  equal  shares.  Richard 
Green  died  in  the  lifetime  of  the 
testator.  Held,  that  Richard 
Greenes  share  in  the  residue  did 
not  lapse  by  his  death  without 
claiming  it,  but  that  it  passed  by 
the  gift  over  to  the  sister  and  two 
surviving  brothers.  [^Re  Greenes 
Estate^ es 

2,  A  gift  of  a  life  estate  to  a  person 
who  would  be  the  testator's  next 
of  kin  at  his  death,  with  remainder 
over  to  his  next  of  kin,  excluding 
some  of  the  persons  who  would 
be  some  of  his  next  of  kin, 
does  not  exclude  the  donee  of  the 
life  estate  from  taking  under  the 
gift  to  the  next  of  kin.  [Lee  v. 
Lee'] 85 

3.  Testator  limited  real  and  personal 
estate  to  trustees  for  A.  B.  for  life ; 
with  a  limitation  over  in  case  he 
should  (hereafter  become  bankrupt 
or  insolvent,  &c.,  or  if  by  his  act 
or  default  the  rents,  &c.  should 
become  vested  in  or  payable  to  any 
other  person.  The  tenant  for  life 
was  insolvent  before  the  date  of 
will ;  there  was  the  usual  power 
of  attorney,  and  judgment  was 
entered  up,  but  nothing  further 
done,  and  the  tenant  for  life  did 


not  in  any  manner  alienate  afVer  the 
date  of  the  will.  *  Held  :  1.  That 
judgment,  without  more,  only  ope- 
rated as  an  equitable  charge,  and 
did  not  vest  the  rents  in  or  make 
them  payable  to  the  assignees. 
2,  That  upon  the  authorities,  and 
in  particularMannm^  v.  Chambers, 
the  insolvency  before  the  date  of 
the  will  was  within  the  wordtt 
**  shall  thereafter  become  bank- 
rupt," &c.  \_Seymour  v.  Locos']  177 

4.  Where  a  testator  bequeathed  per- 
sonalty "  equally  between  the  heirs 
of  my  late  uncle  fVilliam  Neve, 
John  Neve  and  my  aunt  Penelope 
Francis,"  all  three  of  whom  were 
dead  at  the  date  of  the  will. 
Held,  that  the  heirs  at  law  of 
those  three  persons  living  at  the 
death  of  the  testator,  and  not 
their  next  of  kin,  were  entitled. 
The  decision  in  Evans  v.  Salt  (6 
Beav.  267)  disapproved  of.  [/n  re 
Rootes] i2S 

5.  A  residuary  devise  of  real  estate 
since  the  Wills  Act  (1  Vict.  c.  26) 
is  not  specific.  Therefore,  where 
the  personal  estate  proved  deficient 
for  the  payment  of  debts,  the  real 
estates  devised  by  way  of  residue 
were  held  chargeable  with  the 
payment  of  the  debts,  in  priority 
to  the  real  estates  specifically  de- 
vised.    [Dady  v.  Itartridge]   236 

6.  A  fund  was  devised  by  will  to  A. 
for  life,  and,  after  her  decease,  to 
such  persons  as  she  should  appoint, 
and  in  default  of  appointment  to 
such  persons  as  at  the  time  of  the 
death  of  A.  would  be  entitled  to  her 
personal  estate  under  the  statute 
for  the  Distribution  of  Intestates' 
Estates  as  if  she  had  died  intes- 
tate and  unmarried.  A.  subse- 
auently  married  and  had  eight  chiN 
dren,  but  died  a  widow,  and  with- 
out   having  appointed   the   fund. 
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Upon  a  petition  by  the  children  of 
A.  claiming  the  fund :  Held,  that 
"  unmarried  "  meant  not  having  a 
husband  at  the  time  of  her  death, 
and  therefore  that  the  children  of 
A.,  and  not  the  persons  who  would 
have  been  entitled  to  A.'s  personal 
estate  if  she  had  died  without 
ever  having  been  married,  were 
entitled  to  the  fund.  \_Day  v. 
Barnard] 351 

7.  A  testator  gave  the  interest  of  a 
sum  of  stock  to  his  daughter,  and 
after  her  death,  gave  the  stock  to 
the  child  or  children  of  his  daugh- 
ter on  their  attaining  the  age  of 
twenty-one  years,  and  directed 
that  in  the  event  of  his  daughter 
dying  without  leaving  issue,  the 
stock  should  revert  to  his  son. 
The  will  also  contained  a  provision 
for  the  testator's  son.  The  testa- 
tor's daughter  died  leaving  one 
child,  who  subsequently  died  under 
the  age  of  twenty-one,  having  re- 
ceived a  maintenance  out  of  the  said 
stock.  Held,  that  the  gift  to  the 
children  of  the  testator's  daughter 
was  contingent  on  their  attaining 
twenty-one,  and  that  on  the  death 
of  (he  child  of  the  testator's  daugh- 
ter under  twenty-one  the  stock  re- 
verted to  the  testator's  son.  [/n 
re  Wrangham's  Trust]     .     .     358 

8.  A  testator  by  will  bequeathed  his 
residue  equally  among  his  seven 
children,  and  by  a  codicil  revoked 
the  share  given  by  his  will  to  one 
of  his  sons,  and  gave  the  same  to 
his  trustees  upon  trust  at  their  un- 
controlled discretion  to  apply  the 
same  or  such  parts  thereof  as  they 
should  think  proper  for  the  per- 
sonal maintenance  and  support  or 
otherwise  for  the  benefit  of  his 
said  son,  or  otherwise  to  apply  the 
same  in  augmentation  of  the  shares 
of  the  testator's  other  children. 
The  trustees  did  not  exercise  the 


power,  but  paid  the  share  in  ques* 
tion  into  Court  under  the  Trustee 
Relief  Act.  Held,  that  there  being 
no  gift  in  favour  of  the  person 
who  would  be  benefited  by  the 
exercise  of  the  power,  as  in 
Brown  v.  Higgs  (4,  5,  8  Ves.),  no 

?;ift  could  be  implied,  and  tbere- 
bre  that  there  was  an  intestacy 
with  respect  to  the  share.      [^Re 

Eddowes] 395 

9.  Gift  of  aliquot  parts  of  a  fund  to 
the  children  of  A.,  the  children  of 
B.,  the  children  of  C.  and  the 
grandchildren  of  D.  Provided 
that  if  any  child  or  children  of  A. 
or  B.  or  C.  or  any  of  the  grand- 
children of  D.  shall  die  in  my 
lifetime,  leaving  a  child  or  child- 
ren living  at  my  death  and  at- 
taining twenty-one,  the  child  or 
children  of  each  such  child  or 
grandchild  so  dying  in  my  life- 
time shall  represent  and  stand  in 
the  place  of  his,  her  or  their  de- 
ceased parent  or  respective  pa- 
rents, and  be  entitled  to  the  same 
share  or  shares  which  his,  her  or 
their  deceased  parent  would  have 
been  entitled  to  if  living  at  my 
decease.  Held,  1.  The  word 
**  children  "  could  not  be  read 
*'  grandchildren,"  so  as  to  let  in 
as  original  donee  the  child  of  a 
deceased  child  of  A.,  who  never 
had  a  child  living  at  the  date  of 
the  will.  2.  The  words  **  shall 
die"  do  not  import  future  dying, 
but  are  equivalent  to  "shall  be 
dead"  or  *»  shall  have  died."  3.  A 
testator  may  so  express  himself  as 
to  cause  a  child  of  a  deceased 
child  to  represent  and  be  substi- 
tuted for  that  deceased  child, 
though  he  never  intended  a  share 
for  the  deceased  child :  —  and 
held,  that  in  this  case  the  pro- 
viso was  large  enough  to  show 
an   intention    that   a  child   of    a 
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child  deceased  at  the  date  of 
the  will,  and  for  whom  there- 
fore no  share  was  intended,  should 
represent  or  be  substituted  for 
that  deceased  child,  and  take  the 
share  which,  if  living  at  the  date 
of  the  testator's  death,  the  de- 
ceased child  would  have  taken. 
Christopherson  v.  Nayler,  and 
other  cases  of  that  class,  distin- 
guishedy  and  Waugh  v.  Waugh 
disapproved  and  overruled.  [Lo^ 
ririff  V.  Thomas]  ....  497 
10.  Where  a  testatrix  appointed  600/. 
to  a  trustee  upon  trust  to  invest  and 
pay  751,  to  each  of  her  daughters, 
and  to  apply  the  income  of  the  re- 
sidue for  the  benefit  of  her  grand- 
daughter till  she  attained  seven^ 
teen,  and  then  to  pay  100/.  more 
to  each  of  her  daughters,  and 
apply  the  income  of  the  residue 
for  the  benefit  of  her  grand- 
daughter till  she  attained  twenty- 
one,  and  then  to  pay  such  residue 
to  the  granddaughter  for  her  own 
absolute  use  and  benefit ;  and  the 
fund  had  been  diminished  by  cer- 
tain costs  and  was  insufficient. 
Heldy  that  the  gift  of  the  residue 
to  the  granddaughter  was  not  a 
gift  of  a  fixed  sum,  but  only  of 
what  might  be  leA  after  pay- 
ment of  the  fixed  legacies,  and 
that  therefore  the  legacies  to  the 
daughters  must  be  paid  in  pri- 
ority, and  were  not  liable  to  abate 
pari  passu  with  the  residue.  [jETar- 
ley  V.  Moon] 623 


WILL  AND  CODICIL. 

A  testatrix  being  possessed  of  three 
estates,  by  her  will  devised  one  of 
those  estates  by  name,  and  all 
other  her  lands  and  tenements 
whatsoever  and  wheresoever,  and, 
by  a  codicil  executed  on  the  same 


day,  specifically  devised  her  two 
other  estates  to  different  persons. 
Held,  that  the  will  and  codicil 
were  executed  to  carry  out  one 
intention ;  that  the  will  must  be 
read  as  if  it  contained  an  express 
exception  of  the  two  estates  de- 
vised by  the  codicil ;  that  the  estate 
devised  by  name  in  the  will  was 
specifically  devised  ;  and  that  the 
devise  in  the  will  was  residuary  so 
far  only  as  related  to  after-acquired 
property  ;  and  therefore  that  all 
three  estates  must  contribute  rate- 
ably  to  the  payment  of  debts,  the 
personal  estate  being  insufHcient. 
A  residuary  devise  of  real  estate, 
since  the  Wills  Act  (1  Vict.  c.  26), 
is  not  specific.  [Barnwell  v.  Ire- 
monger] 242 


WINDING  UP. 

The  directors  of  a  company  trans- 
ferred all  its  assets,  liabilities  and 
business  to  another  company  under 
a  deed  of  amalgamation,  by  which 
it  was  provided,  that  the  share- 
holders in  the  old  company  should 
exchange  their  shares  for  shares 
in  the  new  company,  and  that  the 
new  company  should  indemnify 
the  old  company  in  respect  of  all 
its  debts  and  liabilities.  Some 
only  of  the  shareholders  in  the  old 
company  executed  the  deed  of 
amalgamation  and  became  share- 
holders in  the  new  company.  The 
new  company  disputed  their  lia- 
bility to  carry  out  the  arrange- 
ment for  the  amalgamation,  and 
did  not  pay  the  debts  of  the* old 
company,  and  actions  were  brought 
against  the  old  company.  The 
new  company  subsequently  as- 
signed their  business,  but  not  their 
assets,  to  another  company.  Upon 
a  petition  for  the  winding  up  of 
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the  old  company,  presented  by  a 
shareholder  in  the  new  company 
who  had  originally  been  a  share- 
holder in  the  old  company,,  and 
which  was  supported  by  the  share- 
holders of  the  old  company  who 
had  executed  the  deed  of  amal- 
gamation, but  opposed  by  those 
who  had  not,  the  Court  refused  to 
order  the  old  company  to  be  wound 
up,  and  dismissed  the  petition, 
with  costs  as  against  those  share- 
holders who  had  been  served,  but 
without  costs  as  against  those 
shareholders  who  had  voluntarily 
appeared.  A  shareholder  in  the 
new  company  gave  notice  to  a  third 
company,  to  whom  the  new  com- 
pany had  assigned  its  business,  not 
to  pay  certain  monies  due  from 
them  to  the  new  company,  in  con- 
sequence of  which  litigation  en- 
sued. The  shareholder  then  pre- 
sented his  petition  to  wind  up  the 
new  company.  Held,  that  the 
existence  of  suits  against  the  com- 
pany was  not  per  se  proof  of  its 
insolvency,  and  the  petition  was 
ordered  to  stand  over,  with  liberty 
to  apply.  [In  re  Anglo- Australian 
and  Universal  Family  Life  Assu- 
rance Company t  Ex  parte  Smith"] 

113 


WINDING-UP  ACTS. 

1.  A  person  in  1844  bought  shares  in 
a  hanking  company  and  had  them 
transferred  to  him.  The  company 
afterwards  registered  under  the  20 
&  21  Vict.  c.  49,  so  as  to  come 
within  the  Winding-up  Act,  1856. 
He  was  never  entered  on  the  list 
of  shareholders  under  that  act,  but 
had  received  dividends,  and  after 
his  death  his  executors  repeived 
dividends  and  then  sold  the  shares. 
Held,  that  as  he  would  have  been 


a  contributory  under  the  old  acts, 
so,  following  Luard's  Case,  his  ex- 
ecutors were  now  contributories. 
[Re  Northumberland  and  Durham 
District  Banking  Company,  Ex 
parte  DiocorCs  Executors]     •     9.9.5 

2.  The  Court  in  directing  a  compro- 
mise under  the  19th  section  of  the 
21  &  22  Vict.  c.  60y  exercises  a 
judicial  discretion,  and  will  not 
direct  the  official  liquidators  to 
enter  into  a  compromise  without 
having  the  means  of  itself  forming 
an  opinion  as  to  the  propriety  of 
the  compromise.  Therefore,  where 
official  liquidators  applied  to  the 
Court  to  direct  a  compromise 
which  had  been  proposed  by  a 
body  of  thirty- five  shareholders  in 
a  company  which  was  being  wound 
up,  to  pay  among  them  an  aggre- 
gate sum  in  discharge  of  their 
liabilities  as  shareholders,  but 
without  disclosing  to  the  Court 
the  particulars  or  data  of  such 
compromise,  the  Court  refused  the 
application.  It  is  in  the  discretion 
of  the  Court  whether  notice  shall 
be  given  to  creditors  under  the 
19th  section  of  the  21  &  22  Vict, 
c.  60.  [In  re  Northumberland  and 
Durham  District  Banking  Com- 
pany, Ex  parte  Tottu].     .     .273 

3.  The  33rd  section  of  tlie  Winding- 
up  Act  of  1849  (12  &  13  Vict.  c. 
108),  limiting  a  period  of  three 
weeks  within  which  re-hearings  are 
to  be  moved  for,  applies  only  to 
proceedings  under  a  winding-up 
order,  and  not  to  the  re-hearing  of 
the  winding-up  order  itself.  An 
order  concurred  in  for  a  voluntary 
winding-up  under  the  Winding-up 
Acts  of  1856  and  1857  is  not 
binding  as  a  consent  order  upon 
contributories  who  were  not  par- 
ties to  such  order.  [In  re  Anglo- 
Calif  omian  Gold  Mining  Company] 
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WRIT  OF  ASSISTANCE. 

The  Court  of  Chancery  exercises  a 
discretion  in  permitting  actions  at 
law  to  proceed,  but  it  will  never 
permit  its  decisions  to  be  ques- 
tioned in  a  Court  of  Law.  There- 
fore, where  an  action  of  trover  was 
brought  against  a  sheriff  for  an 
ejectment  under  a  writ  of  assist- 


ance, issued  in  pursuance  of  an 
order  of  the  Court,  an  injunction 
was  granted  restraining  further 
proceedings  in  such  action,  al- 
though the  action  also  sought  da- 
mages for  a  trespass  by  the  sheriff 
in  taking  chattels  not  included  in 
the  order.  [Walker  v.  MickU- 
ihwaii] 49 
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